l]fa&’um MixHapofHae npasa

TpakTaBaHbHe NaHATKY ' cBaboaa BbisyneHbHA"
Y paLUdHbHAX Dypanenckara cyaa rna npaBox YanaBeka

N YNAO3ICNAY BENABYCAY

Ynapgsicnay BenaBycay (Hap. y 1984 r. y l'omni) — 6akansiyp npasa, HaByYaeLa Ha V kypce
apassaneHbHs “MikHapogHae npasa” dhakynbTaTy MikHapoaHbIx ctacyHkay BY Obl apa3aneHbHi
dinssodii Benapyckara kaneritomy. CriaubisnidyeLilia Ha BbIByYaHbHI 3ypanerickara npasa. laniHa
HOpbIgbIYHbIX iHTapacay — npaBa cpofkay Macasan iHhapmMaupli, FopblabIMHbI MAXaHi3M yCcTans-
BaHbHS GiNiHrBI3MY Y PO3HbIX KpaiHax, NpayHbIs iHCTBITYLbIi Qypa3bBAsy Abl Pagbl Qyponbl, caubl-
Anéria npasa.

ApmbiKyrn, npbiCb8eYaHbl iHMaprpamauybli “ceabo0bi 8bissyneHbHS” y pawsHbHSIX Jyparielickaza cyda, pacrnadybiHae c3-
pbito apmeikynay “lpayHika”, 3a0adya skix nazHaémiub alldbiHHaz2a Yblmada 3 napayHarbHbIMi acrnakmami ceabolbl criosa
y aypanetickim ripase.

YBoAg3iHbI

$apmanbHa benapych 3acTaeuua kpaiHai, Skas Tak i He paTbidikaBana Jypanerickyto KaHBaHLpIlo ab abapoHe npaBoy Yana-
Beka i naacTaBoBbIx cBabonay 1950 rogy (nanev — KaHBaHUbIS) Abl He 3baynseLua YanblomM Paabl Qyponbl. aTas akaniyHach-
Lib MOXa MnacTaBiLb Nag CyMHeY BapTacbLib (NpakTbiuHyto 3anatpabaBaHachLib) aidbiHHbBIX AackriefaBaHbHSAY y raniHe npauaas-
HTHara npasa Pagbl Qyponsbl i, y npbiBaTHackLj, paluaHbHAY Jypanenckara Cyaa na npaeox Yanaseka (nanev — Cya) aatblyHa
TpaKTaBaHbHS NPbIHLbINY cBaboapl crosa. KatarapblvHa He Naassnsodbl nagobHara KLTanTty MepkaBaHbHSY, yBakaem Heabxon-
HbIM NepagyciM NPbIBECHL apryM3HTbI Ha KapbICbLb 3anaTpabaBaHackLi raTkix AackieaaBaHbHsy y benapyci.

Ma-neplae, Pacnybnika Benapychk écbLib aasiHar kpaiHaw y ypone, sikas dapmarbHa He Janydbinacs fa iHcTbiTyubisy Pagbl
Oyponbl. Haeat Takis kpaiHbl sk [pysis Ui TypaydbiHa paTtbichikaBani dypanevickyto KaHeaHLbI0. BonbLu 3a Toe, y Benapyci yeech
Yyac Baa3eULa abickycis ab nacTynoBbiM yBaxomkaHbHi ¥ Pagy Oyponbl i patbidikaupbli KaHBaHUbI. 3b BAMikar Aonsin nayHackLi
MOXHa MparHasaeaupb, LWTo Benapyck ycé X paaniaye raTbis NaMKHEHbHI.

Ma-gpyroe, Npa maxniBacbLi cnackinak Ha pawwaHbHi Jypanelickara Cyaa y npayHan ceictame Pacny6niki Benapyce Hsi pa3
HaynpoCT BAMNOCA K Y OpblAbldHal niTapaTtypbl (4akTpbiHe)1, Tak i Y adilbIfiHbIX aKyM3HTaX BbILLSMLLILIX NPayHbIX opraHay?2.

Ma-Tpanuge, akypaTt Npau3A3HTLI TpakTaBaHbHS NpaBa Ha cBaboay i BbityNeHbHe yracHara MepkaBaHbHSA 3baynsioLiLa agHon
3 TbiX cchapay, Ase Aypanencki Cya aacarHyy HanbonbLUbIX Nockiexay, 3aknayLubl LUarnyto raniHy 3axoaHse topbICnpya3HLbI —
aypanelnckae npaea cpogkay Macasaw iHdpapmaubli (European Law of Mass Media).

Ma-vyaubBepTae, benapycb — agHas 3 TbiX KpaiHay, siKisi CbICTAaMaTbI4Ha KPbITbIKYOLLIA CyCbBETHaN CyrnofibHachbLIo (Y TbIM fiKy
PO3HbIMI 3ypaneickimMi apraHisaLpismi) MeHaBiTa 3a npabnembl, 3bBA3aHbIst 3 cBaboaal CnoBa, CTaHoBILLYaM Y raniHe cpoakay
MacaBav iHpapMaLbli, HaslyHaCbLIEO KpbIMiHanbHaK afkasHasHachLi 3a AbldhaMalibiio, A3ApKayHY0 MaHanonito Ha Tane- | paablé-
BSLLMaHbHE i A.M.

Ma-nsTae, cBabona crnosa EcbLb Hea'eMHbIM YblHbHIKaM A3MakKpaTbldHbIX Npauacay Abl iHOblkaTapam CTyrneHi pasbBiTachly
CbICT3Mbl FpaMaf3siHCKan CcynorbHachLji i NpaBasomn 43ApXKaBbl.

Takim ybiHam, Jypanerickas KaHB3HLbIA, 9Kkas 3bAynseuua Hanbonbll akpacbrieHan hopMan BbiSyNeHbHA afaaHacbLj
A3sapxaBay-yanbLoy Pagbl Qyponbl KalToyHackUsaM A3MakpaTbli, Mipy | cnipaBsanisackLy, Moxa ObiLb HeaLdHHbIM apbleHTbIpaM
AIK aiybIHHara 3akaHagayLpl, TaK i CyA3bA3i y raniHe paanisaupli NpbiHUBINY cBaboasl cnosa Y benapyci. KaHBaHUbIS Gbina nagni-
caHas 4 nictanaga 1950 rogy ¥ Peime. Ha npausry anoLuHsra naycraroaspass oyHOaMaHTarbHbIS NPbIHLUbIMbI, 3aKnaaseHbls Y
€1, cchapmaBani NpaudA3HTHae npaea, A358KyoYbl iX iHTIpNpaTaLbli AypaneiickiM cyaoM na npasax Yanaeeka i dypanenckai Ka-
Micisi na npaeax Yanaseka3. [a Taro x, Paga Syponbl akTblyHa NpbiMarna wapar 4aAaTKoBbIX Npatakonay, skis nawbipbini cdapy
A3esHbHS KaHB3HUBII, @ TakcaMa pasanioublsy | pakaMaHaaLUbIgy, WTO Bbi3HaYbINi CTaHAapTbl NaBoAsiHay A3spXasay-yarnbuoy.
Cynpaub a3apxaBay, sikist He BbIKOHBarni NanaxaHbHi, yBoasinics caHKupbli.

Ak ag3Hayae yanew KaapgbiHaubiiHara kamitaty Pagbl Qyponbl na NbiTaHbHSAX, AaTbIMHBIX Cpodkay MacaBaw iHdapmaupbli,
BAAOMbI crnaupisanicT na Aptbikyne 10 Sypanevickaii KaHBaHUbli CnH. MoHika MakaBel, TokCT KaHB3HUbIi Hemnbra pasrmsigaub
acobHa af sie npauda3HTHara npaea. [3esHbHe KaHB3HLbIi 3acHaBaHa Ha CbICTaMe aryrnbHara npaea. PalsHbHI Qypanelickara
Cyna TnyMadaub Abl iHTOpNPaTYHoLb Se TIKCT. AHbI 3bAYnstoLLa NP3LsasHTaMi, Akis BanogatoLb abaBaskoBal topblablvHal cinai,
iX FOpbIABIYHBI CTATYC POYHbI CTaTyCy abaBsi3KoBbIX FOpbIAbIMHBIX HOpMay. Bock xa, y Bbinaaky paTbidikaLbli KaHBaHLbIi, A3apxay-
Hbll BOpraHbl YCix KpaiHay-yasenbHiLay, y TbiM fiky 1 TbiX, Y SIKiX NPbIHATasA CbICTAMa rpamaaasiHekara (KaHTbIHOHTanbHara) npaea,
naBiHHbI pasmsgalpb pawsHeHi Cyna ¥ sikackLi abaBsizkoBara topbifblyHara 3akoHy. Y 3bBsA3Ky 3 raTbiM HeabxodHa 3auemilpb,
LLITO Ha CEHbHSLLHI A3eHb HaBaT A1 TpaablUbIHbIX rpaMaa3sHCKIX NpayHbIX ChbICTAMAaY XxapakTapHae NpbiMsiHEHbHE 3bMelliaHara
ThiMy NpaBa, siKoe yryyae Y csibe aneMaHTbl rpaMazasHekara i arynbHara npaea, y sikiv Cy4oBai NpakTbiLbl 2ABOA3ILLA HSt MEHLU

1 ., Hanpbiknag: Bacunesud I A. Bo3amoxHOCTM peanu3auun EBponerickoi KOHBEHLMN O 3aLLMTe NpaB YerioBeka U OCHOBHbIX
cBobopg B npaktuke KoHctuTyumnoHHoro Cyaa Pecnybnukm Benapych M HaumoHanbHbIX CyaoB // Benopycckuin xxypHan MexayHapogHoro
npaea u MexgyHapoaHbIX OoTHowWweHun. — 2002. — 3. C. 3-7.

2 n., Hanpbiknaa: MocnaHne KoHctutyumoHHoro Cyaa Pecny6nvku Benapycb 0 COCTOSIHUM KOHCTUTYLIMOHHOM 3aKOHHOCTU B
Pecny6nvke Benapyck B 2000 rogy. HaunoHanbHbIi NpaBoBol MHTEpPHeT-NopTan Pecny6nuku Benapyck // http://ncpi.gov.by/ConstSud/
rus/poslan00.html

3 Y apgnaBegHacbUi 3 [apatkoBbiM MpaTtakonam Ne11, Qypaneiickas Kamicisi i Qypaneicki Cyn 6bini ab’sgHaHbis ¥ aasiH op-
raH. — Qypanericki Cyq na npaBox Yanaseka.
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The Interpretation of the “Freedom of Expression”
Concept in the Decisions of the European Court of Human Rights
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Utadzistau Bietavusai (born in 1984 in Homiel) — bachelor of law, a Belarusian State Uni-
versity fifth year student, faculty of international relations, international law department, also
studies philosophy at Bielaruski Kolehijum. Specializes on the European law. Preferable
spheres of juridical realm — the legal functioning of mass media, the jural mechanism of the
introduction of bilinguism in various countries, the legal institutions of the European Union and
the Council of Europe, sociology of law.

The article on the interpretation of “freedom of expression” in the decisions of the European court opens a series of ar-
ticles in “Pratinik”, aiming at making the Belarusian reader familiar with the comparative aspects of the freedom of speech
in the European legislation.

Introduction

Nominally, Belarus remains a country that has not ratified the European Convention on Human Rights and Fundamental
Freedoms of 1950 (further in the text — the Convention) and not being the member of the Council of Europe. This provision
can question the worth (practical need) of the native research in the realm of the case law of the Council of Europe and,
in particular, of the European Court of Human Rights’ (further — the Court) decisions concerning the interpretation of the
freedom of speech principle. Vehemently opposing such belief, we would like to primarily provide some arguments for the
relevance of such research in Belarus.

Firstly, Belarus is the only European state not to join formally the institutions of the Council of Europe. Even such coun-
tries as Georgia and Turkey have already ratified the European Convention. Moreover, a constant discussion about the
gradual entry to the Council of Europe and ratifying the Convention is waged in Belarus. We can forecast with much confi-
dence that it will finally succeed in its attempts.

Secondly, the possibility of referring to the European Court decisions in the Belarusian legal system has been a subject
of frequent debates both in the juridical literature1 and in the official documents of the higher legal bodies2.

Thirdly, it is in interpreting the cases for the freedom of speech that the European Court was most successful, founding
a new branch in western legislation — European law on Mass Media.

Fourthly, Belarus is one of the countries highly criticized by the world community on the regular basis (various European
organizations including) exactly for the probiems concerning the freedom of speech, the status of mass media, criminal
penalty for defamation, state monopoly on television and radio channels etc.

Fifthly, the freedom of speech is an inalienabie characteristic of democratic processes and the indicator of the civil soci-
ety and the constitutional state ripeness.

Thus, the European Convention turns to be the most definite criterion of a European Council member-state allegiance
to the values of democracy, peace and justice. That is why it can act as an invaluable reference point in the realm of the
freedom of speech for both a domestic lawyer and a judge. The Convention was signed on November, 4 1950 in Rome.
During the last fifty years the fundamental principles, laid in it, provided the basis for the case law, thanks to their interpre-
tation by the European Court of Human Rights and the European Committee on Human Rights3. Besides, the Council of
Europe has actively adopted several additional protocols, that have expanded the scope of the Convention, as well as the
field of resolutions and recommendations, which prompted the standards of acting for the member-states. Sanctions were
imposed on the states violating the regulations.

As stated by a member of the European Council Coordination Committee on mass media, a renowned expert on Article
10 of the European Convention, Ms. Monica Luisa Macovei, one should not consider the Convention apart from its case
law. The decisions of the European Court clarify and interpret its text. They are the precedents possessing mandatory legal
effect; their legal status is equal to that of mandatory legal norms. After ratifying the Convention the official bodies of the
member-state, be it the one with the civil (continental) law system, are to regard the Court decisions as mandatory law. In
this connection one has to note, that nowadays it is a growing tendency even for the traditional civil law states to apply a
mixed type legal system, combining the elements of civil and common law, where the decisions of a court are legally equal
in status to the law passed by the Parliament4. This is why the present research deals mainly with the decisions of the
European Court.

1 See, for example: Vasilevic G.A. The possible realization of the European Convention on Human Rights and Fundamental
Freedoms in the practice of constitutional and national courts of the republic of Belarus // The Belarusian Journal of International Law and
International Relations. — 2002. -3. P. 3-7.

2 See, for example: The address of the Constitutional court of the republic of Belarus on the state of constitutional lawfulness in
the republic in 2000. The National Legal Internet Portal of the Republic of Belarus // http://ncpi.gov.by/ConstSud/rus/poslan00.html

3 According to an additional protocol Ne11 the European Committee and the European Court were consolidated into the European
court of human rights.

4 Macovei M., Chefranova E.A. The European Convention on Human Rights and Fundamental Freedoms. Article 10. The right to
freely express one’s opinion. Precedents and comments. M., 2001. P.4
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3Ha4YHae Mecua, YblM 3aKoHaM, sikis npbiMatouua MapnsmaHTam4. Bocb YaMy fafs3eHae gacbrieqaBaHbHe Y Gornbluaii CTyneHi
npbIiCbBeYaHae NpakTbilbl Jypaneickara cyaa.

CBabozy BbisiyneHbHS yriacHara MepkaBaHbHs Hefbra pasrmsfalb Na-3a pamami iHLWbIX NpaBoy, Skis abapaHsie KaHB3HLUbIA
(HanpbIiknag, ceabony cxopay anbbo ceabogy Aymki, CymneHbHs i panirii). HaTypanbHa, Yacam TpakTaBaHbHe ToW xa cBaboabl
CNnoBa MOXa yCTynaub Y NayHyHo kanisito 3b iHLWbIMI NpaBaMi, sk, HanNpbIKNaz, Npaea Ha crnpaBsaaiBae cyaoBae pasbbipanbHilTea,
naeary npbiBaTHara »biubUa i ra. 3agada Cyaa y gaaseHbiv Beinaaky — MOLWYK “GansHca ceabopay”’, HamauBaHbHe 3anaton
CAp3A3iHbI, SKas | nepayTBapaeula y CbICTOMy HOpMay i MpbIHLbINAY npayHal cbicTambl ¥ pamax Pagpl Oyponbl. To 60k BbiBYy-
Y3HbHE aKypaT Mp3UdadHTHara npaea gae MaxriBacblpb chapmaBallb akpaCbieHbl NMOMMsaa Ha CydacHbls aryrnbHasypanemnckia
CTaHAapTbl ¥ raniHe ceaboab! CNoBa, LUTO Yaproeara pa3y AaBoasiLb 3anatpabaBaHackLp NagobHara KWTanTy AackrenaBaHbHAY
y al4blHHaM KamnapaTbIBiCTbILbI.

AnHak 3 ynikam Taro, LUTO 3a CBOM GorbLU YbiM NayBekaBbl Napbisa A3eiHackLi Jypaneiicki Cyn BbIHEC HaBeNi3apHENLLYIO
KOnbKacbLb paLL3HbHAY, SKisi HAYNPOCT Ui YCKOCHa 3akpaHatoLb TpakTaBaHbHe apTbikyna 10 KaHBaHUpbli, y raTbiM apTbiKyre Mbl
CMbIHIMCS Ha aHari3e Tonbki HAaNBbOoMbLL 3HaYHbIX 3b iX \anbOO ThIX, LUTO MakoLb N3YHYH KaLLTOYHAaCkLb A aHanisy 6enapyckara
3aKaHagaycTBa Y rarniHe cBabobl crnoBsa. Y 3bBA3Ky 3 raTbIM Aanei Npau3fasHTel OyayLb KnsickidikaBaHbIs Na HACTyMNHam cxeme,
sikas agna.sifae CTpyKTypbl apTbikyna 10 KanBaHupbli: cBaboaa npbITpbiMniBaLLa ynacHara MepkaBaHbHs, cBabofa ApyKy — Mbl-
TaHbHi gblidamaubli, ceaboaa paaplé- i TanesswYaHbHS. [pagmeTam yxo HacTynHara apTbiKyna Mae CTalb HermacpagHa CbiCTama
abmexaBaHbHsY Ha aXbIUpbLsiyNIEHbHE NpaBa Ha cBaboay BbISYNEHbHS] MePKaBaHbHS. Y HEKATOPbIX BbiNafKax MaTa3rogHam écb-
Lb y3raJKa NaacTaBoBbIX BbiLleMak 3 pallsHbHAY Cyaa, y iHWbIX — 60rbLU A3TanéBbl aHani3 camoi cripaBbl. BbiBy4sHbHE Npaus-
O3HTa Qypaneiickara cyaa sk Takora He 3bsayrseLia MaTar apTbikyrna. Yeara ranoyHbiM YbiHaM Gyase chakycasaa Ha cnpobe
BbIBECbL|i MAYHYIO CbICTAMY MpaBa Y raniHe ceaboabl crnosa, kab atpbiMaLb rPYHTOYHbI IHCTPYM3HTap ANs aHanisy andblHHara
3aKaHaJaycTBa Ha afnaBeHackLb ayparneiickiM cTaHaapTam y AaneiLlbixX AacbnefaBaHbHsIX.

Yactka 1 Aptbikyna 10 Oypanenckar KaHBaHubli: "KoxHbI Mae rnpasa Ha ceabody ebisiyrieHeHsT cealieo MepkasaHbHS. [ama
npasa yry4ae y csbe ceaboly rpbimpbimnigauyya cealico MepkasaHbHs1 Obl ceaboly ampbimriigaub i pacriaycrooxeaub iHghap-
Mmaupiro i i03i 6e3b sIKo2a-KonbeeK ymsLwanbHiuymea 3 6oKy nybnidHbix yraday i HesanexHa a0 03apxayHbix mexay. [ad3eHb!
apmbIKyn He nepauwikadxae 03spasaM aXblUbUsyrnsaub NiysH3asaHbHe padkiéesiuyaribHbiX, manesi3iliHbix anbbo KiHemamaa-
pacbidHbIX npadnpbiemcmeay”.5

1. CBaboaa mepkaBaHbHS

Haaryn, Aptbikyn 10 BapTa pa3rmnsgaub Y SroHbIM y3aemasbBssKy 3 cyceaHiv ApTbikyram 9 Qypanenckar KaHBaHUbIi, siki 3a-
MaLoyBae cBaboay Aymki, CymrieHbHs i panirii. [Mpbl raTeiM y cBaboa3e BbIAYIEHbHS NOMsAay BbipallanbHyH poro agbirpbiBae
3bMecCT MepkaBaHbHA. Cpopki X i crnocabbl BbISYNEHbHA MepKaBaHbHSA iICTOTHLIA Y TOW CTYMEHI, Y SIKOM siHbl MatoLb camacTonHae
3HaY3HbHE A5 Takora KLWTasnTy BbISYNeHbHS.

Y npayHai nitapaTtypbl YacbLAKOM aa3Havaeuua, Wro ApTbikyn 10 mae 6onblu LWbIpOKis pambl abapoHb, YbiM ApTbikyn 9. [na
npbiMsiHEHBHSA ApThikyna 9 natpabyeuua, kab normsaa, Ski Bbiaynseuua, agniocTpoyBay nepakaHaHbHi acobbl, SKOV raTbl Nomsz
Hanexbiub. ApbiTkyn 10 npagyrnemxsae abapoHy mobora BbisiyrieHbHS MepKaBaHbHS, MPbl FATbIM Cocab BbIAYNEHbHS MOXa
Bap’ABaLLa Y 3anexHacbLj af MepkaBaHbHA6. HaTypankeHa, “ceaboay npbiTpbiMAiBaLLia CBalro MepkaBaHbHs” Lishkka agacobillb
ap “ceabogbl aymki” (ApTbikyn 9). BigaBoudHa, wo 11 ckapri y Qypariencki Cya Ha napyLUdHbHe ratara ysragaHara acnakra ApTbIKy-
na 10 BeparogHa GyayLb agHavacoBa 3bMsiLLYaLb CbLbBEPMKAHBHE MPa napyLUaHbHe ApThikyna 9.

[HLLbI apTbIKYM, 3b SIKIM MOXHA NpacadbliLib reH3TbIHMHbL! 3bBs3aK, — rata ApThikyn 8 KaHB3HLbli, 60 kapacnaHasHLbIs!, TarnedoHHast
Obl iHLWbIS BiAbl KAMyHIKaLbIsty ECbLb Hi YbIM iHLLBbIM, SiK criocabami BbislyreHbHs YnacHara MepkaBaHbHs. bonbLu 3a Toe, Qypanei-
ckasi Kamicia HaBaT npbIfLLna Aa BbICHOBbI, LUTC ipasa Ha aTpbIMaHbHE SIKOM-KOMbBeYb! iHpapMaLlbli Mpa3 KapacnaH4dHLUbI, LUTO
parynoeya ApTbikynam 8 KaHBaHLbli, EcbLib lex specialis y naqbiHeHbHI Aa apTeikyna 10 (agnaBegHa, lex generalis)7 .

Y nayHan ctyneHi Aptbikyn 10 nepakpbbkoyBaeLilia 3 rapaHTbIsn Ha cBaboay cxoaay y ThiM BbiNazKy, Kani Baaseuua npa cbi-
Tyaupli, A3 Hekarnbki acobay cymecHa BbISYNsoLb NayHae MepkaBaHbHe. HaBaT maykniBas A3MaHCTpaubis, Y Taki cnocad, mae
XapaKkTap “rpamagskara naBegamMIieHbHa” npa CBato NasbiLbllo, MEPKaBaHbHI, MepakaHaHbHI.

Cgabopa BbIAyNeHbHs nornsaaay 3aknagae aasiH 3 HanbonbLl rpyHTOYHbIX NaaMypKay AaMakpaTtbluHara rpamaastea gbl 3b-
Aaynseula agHov 3 NnaacTaBoBbIX YMOBaY siroHara nparpacy i pasbBsilpLs KoxHara Yanaseka. [[ata ceaboga pacnaycropxeaenua
Ha nepagadyy Hsi Tonbki “iHdbapmaubli” anbbo “igasy”, skia yenpeivatoua obpasbiuniBa anbbo pasrnsagarouua sk 68CLKOaHbIA L
HaYyTpanbHbIs, arne i Takora KLWTanTy, skis abpaxkaroLib, LWaKyoLb anb6o HenakosiLe8. 'aTara BbiIMaratoLb nropaniam, Lsipnnisach-
b Abl WbIpbIHSA normsaay, 6e3b skix HeMaxniBbIM EcbLib YracHa icHacbUb “AaMakpaTtbiyHara rpamanaTea’.

4 Makosew M., YedppaHosa E.A. EBponeiickas KoHBeHLMS O 3aLuMTe npaB Yernoseka n 0CHOBHbIX cBobof. Ctatbsa 10. MNpaBo Ha
cBoboay BblpaxKeHuss cBoero MHeHusl. [peueaeHTbl U kKoMMeHTapuun. M., 2001. C. 4.
5 Mepaknag 3pobneHbl NaBoane aHrenbckara apbiriHany KaHeaHupli (Everyone has the right to freedom of expression. This

right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and
regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises)
/[anekTpoHHbI pacypcl/Paxbim goctyny: // http://www.pfc.org.uk/legal/echrtext.htm

6 EBponerlickue ctaHgapTel B 06rnacTi npaB YernoBeka: Teopus 1 nNpakTuka dyHKUMoHnpoBaHus EBponeiickoit KoHBeHumm o 3a-
LUMTe MpaB YernoBeka U OCHOBHbIX cBobod. YHMBepcuTeT MuHHecoThl. BubnuoTteka no npasam Yenoseka. / [aNeKTPOHHbI pacypc]/PaxbiM
poctyny: // http://www.cjes.ru/lib/content.php?content_id=6924&category_id=3

7 X cynpaup ®PH, 1986. AHrenbckas 11 cpaHuyckas BIpCii A4acTynHbla Ha adilbliHbIM caviue JQypaneickara cyaa na npasax
Yanaseka //http://www.echr.coe.int/echr
8 AHrenbCki apbiriHan ratara ckasy, siki ubiTyelua y wmatnikix pawaHbHax Cyga: “[...] but also to those that offend, shock or

disturb”. LikaBa, WITO, HanNpblknag, y pacenckix nepaknagax ratas gpasa BigaBoyHa yaaknagHseuua, WTo T9apaThldHa MOXa NpbIBEChLi
Aa nayHam kanisii: “[...] Ho u makux, Komopbie 0cKopbrisilom, WOKUPYM Uiu mpegoxam 20Cy0apcmeo unu KaKyr-mo Yyacmb HaceneHus”
(rn., Hanpbiknag: EBponerickuii cyg no npaBam Yenoseka. M3bpaHHble pelerus. T.1,2. Mocksa: 2000-2002.

9 'n., Hanpbiknaa: Application no. 23462/94, Case of Arslan vs. Turkey. Point 44 (i). AHrenbckas 14 opaHLyckas Bapcii AacTynHbIs
Ha adiubliHBIM caile Jypaneickara cyaa na npaeax Yanaseka // http://www.echr.coe.int/echr
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The freedom of speech cannot be considered apart from other rights, granted by the Convention (such as the freedom of as-
sembly or the liberty of thought and conscience). It is natural, that at times the interpretation of the freedom of speech or thought
may collide with the implementation of other rights, such as the right for just trial, for the respect of private life. The task of the
Court in these cases is to determine a “balance of liberties”, to grope the golden mean that will remain as a part of a normative
system and turn into the principles of the legal system within the frame of the Council of Europe. That means it is the study of
the case law precisely that enables us to form a consistent view of the modern all-European standards in the freedom of speech
sphere. That once again proofs the necessity for such kind of analyses for domestic comparative research.

Allowing for the fact, that in the course of more than 50 years of its functioning the European Court has passed an enormous
number of decisions, interpreting article 10 of the Convention either directly or marginally, let us content ourselves to the most
significant ones and/or those having certain value for the analysis of the Belarusian legislature in the sphere of freedom of
speech. The precedents will accordingly be classified on the following scheme that corresponds to the structure of article 10 of
the Convention: freedom to have a private opinion, the freedom of press — the cases of defamation, the freedom of radio- and
telecasting. A system of restrictions to the freedom of speech right implementation can constitute the subject of a separate article.
It is expedient in some cases to provide pertinent extracts from the Court decisions, in other cases we’d refer to a more detailed
analysis of the legal case itself. The objective of the article is not the research into the European Court case precedents. The em-
phasis is placed here on the inference of a certain system of right in the freedom of opinion sphere in order to gain an extensive
background for further analysing the home legislation on the issue of its coming up to the European standards.

Part 1 of Article 10 of the European Convention reads:” Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information and ideas without interference by public authority
and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or
cinema enterprises”5.

1. The freedom of opinion

Article 10 is to be analyzed in connection with the preceding 9" Article, where the freedom of thought, conscience and
religion are stated. In the freedom of expression a major role is allotied to the contents of the statement. The means and
methods of expression are of that degree of importance, to which they possess an independent meaning for such kind of
expression.

It is often noted in the juridical literature, that Article 10 embraces more cases than Article 9 does. In order to implement
the latter, the view expressed should expose the belief of the one who expressed it. Article 10 makes provisions for the
defence of any statement, while the way of its expression may vary depending on the statement6. Naturally enough, it is
problematic to separate “the freedom of having one’s own opinion” from “the freedom of thought” (Article 9). Therefore, the
appeals to the European Court on the violation of this aspect of Article 10 will most probably contain the statement on the
violation of Article 9.

One more article, linked inseparably to the abovementioned ones, is Article 8 of the Convention, for the correspond-
ence, telephone and other ways of communication is nothing but the mode of one’s private opinion expression. Moreover,
the European Committee has arrived at a conclusion that the right to obtain any information via correspondence, which is
regulated by Article 8 of the Convention, is fex specialis regarding Article 10 (correspondingly, lex generalis)7.

To a certain extent Article 10 interlaces with the guarantee of the freedom of gathering if we speak about the situation,
when several people make their common statement public. Even a silent demonstration, in this case, conveys a “public
message” about their position, opinion and conviction.

The freedom of expressing one’s opinion is among the bedrocks of a democratic society. It constitutes one of the basic
preconditions for its progress and the development of every single human being. The freedom applies not only to commu-
nicating the “information” or the “ideas”, which are perceived as harmless and neutral, but also to those that offend, shock
or disturb8. Such attitude is imposed by pluralism, tolerance and broad-mindness, which are obligatory for the functioning
of the “democratic society”9.

In connection with the notable decision on the case of Sunday Times the European Court mentioned that the freedom of
political views and press is a definite priority. The statement is absolutely true for the courts, the object of mediate media
influence. It is generally recognized, that the courts cannot act in vacuum. Though they are the forums for conflict resolution
that does entail the impossibility of preliminary discussion somewhere else, whether in specialized journals, large-circula-
tion press or population. Mass media are not to transgress the limitations, laid down in order to render proper justice, but
they are burdened with the responsibility to proliferate the information and ideas touching upon the functioning of courts,
just as they are to do in the other spheres of activity that are the object of public interest. This function of mass media is
accompanied by the right of the public to receive information10.

5 http://www.pfc.org.uk/legal/echrtext.htm

6 The European standards in the sphere of human rights: the theory and practice of the European Convention on Human Rights
and Fundamental Freedoms. The university of Minnesota. The library on human rights. / [e-resource] // http://www.cjes.ru/lib/content.
php?content_id=6924&category_id=3

7 X. against FRG, 1986. The English and French versions are available on the official site of the European Court of human rights.
/I http://lwww.echr.coe.int/echr
8 It needs to be mentioned that in Russian translations this phrase is significantly specified, that may theoretically result in

some collision: “[...] HO 1 Taknx, KOTOpble OCKOPONSIIOT, LLOKMPYIOT MU TPEBOXAT rocyaapCTBO MIN Kakylo-TO YacTb HaceneHus (See, for
example: The European Court of human rights. Selected decisions. V.1,2. Moscow: 2000-2002.)

9 See, for example, Application n0.23462/94, Case of Arslan vs. Turkey. Point 44 (i).The English and French versions are available
on the official site of the European Court // http://www.echr.coe.int/echr
10 Cit. from: The European court of Human Rights. Selected decisions. V.1. Moscow: 2000. P. 209-210.
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Y pawsHbHi na cnpase Sunday Times, WTO atpbiMarna LbIPOKi posranac, Jypaneincki cyd aasHadbly, Y npbiBaTHaCkL, LWTO
cBaboza BbIAYNEHbHS NaniTbiMHbIX NOMMSAay i Npackl MyCillb KapbicTalua NpbispbiTaTam. [3Ta chlbBepmxaHbHe ECbLib Takcama
Lankam crnpaesgnisbIM i ¥ AayblHEHbHI Aa CyAoY, Ha SKiS M3abli MOTyLb YNnblBaLb anacpofkaBaHa. IcHye arynbHae npbl3HaHbHe
Taro gakTy, LUTO CyAbl HA MOryLb A3eVHivaLb y Bakyyme. Xaus sHbl i 3bsynstouua oopyMmam Ans pasbBsi3aHbHs CpaYvak, rata He
asHavae, LITOo nansipagHsae abMmepkaBaHbHe CNpayak HA Moxa aa0blBaLiLa A3ECkL ALLUY3, He3anexHa aj Taro, rata cnaubIsnbHbIS
Yacoricbl, WbIpokasd npaca anbbo HaceneHiUuTBa. Cpoaki Macaeal iHgapmaubli H MycsUb nepacTynaub pambl, YBEA3EHbIS §
iHTapacax HanexHara YblHeHbHS NpaBacy43bA3d, ane Ha ix NsKbilp Takcama abaBasak (radkpackrieHa mHoro — Y.b.) pacnay-
CloKBaLb iHchapMaLbIlo Abl i83i, AKis AaTbldaub NbiTaHbHAY A3eMHAckL CyooY, AaknaaHa Y Taki > crnocab, sk rata agbbiBaeLua
Y iHWbIX cdapax AsenHacsLi, akis spaynsouua ab’ektam rpamagskara iHTapacy. [[aTan dyHKUbIi cpoakay macasan iHdapmaupbli
cnagapoxHiyae npasa rpamaaskachLyi atpbiMniBaLb iHapmaLsio10.

Y paluaHbHi na cnpaee Lingens cya aasHadbly, LUTO HAMeA3sybl Ha Toe, LUTO Np3aca i Hst MyCiLb nepacTynaub MeXbl, yBEA3EHbISI
inter alia ons “abapoHbl panyTaupbli iHLWbIX acobay”, TbIM HS MEHLL, Ha sie Ycknaa3eHa Micist na pacnayctoase iHdapmavpbli Abl inasy
na naniTbl4HbIX NbITaHBHSX, @ TaKcama na iHWbIX Npabnemax, sikia écblb ab’ekTam rpamazakara iHTapacy. Kani Ha npace nansirae
3apadva pacnaycroasilb raTKyto iHgapmaubIio Al i4di, To rpamaaskackLb, 3 cBanro 6oky, Mae npaea artpbimMaub ix. CBaboga opyky
[Jae rpamaasTBy [a Taro X afgsiH 3 HangackaHanenLwblx iHCTPYMaHTay, Siki fasBanse AasegauLla i cknackLi ypaxaHbHe npa iasi i
nasbiUbli NaniTbI4HbLIX Mig3pay. Y 6onbLu LWbIPOKIM BbIMMSA3E MOXHA Ckasalb, WTo cBaboda nanitbldHam AbICKyCii cknagae CTpbl-
»KaHb KaHL3MNUbli JoMakpaTbivyHara rpamagatea, ki npaxoasilb ckposb Yo KaHBaHUbI11.

TakiMm YblHaM, y CBaiX paLL3HbHSAX, AaTbIYHbIX CBaboAb! NpbITPbIMIiBALILEA YIaCHbLIX MepKaBaHbHsy, dypanericki Cya npakTbiyHa
3ayKabl anantoe naHaTkam “rpamapaaki iHTapac” sk Sui generis KpbITapam ANs BbiSyneHbHS “Mshkbl AanyluyansHara”.

TapMiH “BbisyneHbHe” He abmspkoyBaeLLua Tonbki cBabodan Bblka3BaHbHS (Cnosa), nickmosara anbbo BycHara, ane axon-
niBae Takcama rarniHy >xbiBanicy, BoGpasay i A3esiHbHsIY, 3bBA3aHbIX 3 BbiyNieHbHEM igasy anbbo nepagavan iHdapmaupii.
HagaTt BonpaTtka npbl N3yHbIX akaniyHacbLsX Moxa Tpanndaub nag AsesHbHe ApTbikyna 10. bonbw 3a Toe, apTbikyn 10
abapaHsie HS Tonbki 3bMecT iHchapMaubli anbbo ifasny, ane 1 dopmy, y KoM siHbI BhistyneHbl. Y Taki cnocab, ApykaBaHbIs
MaTapbIsAnbl, pagbléBsilbaHbHE, TBOPbI XbiBanicy, difibMbl anb60 aNeKTPoHHbIS iHdapMaLbIAHbISE ChICTaMbI TpanmnsoLb nag
A3esiHbHe ratara apTbikyna. 3 yaro BblHikae, LUTO CPOAKI BbITBOpPYachLy, Nnepadaybl i pacnayctogy iHbapmaubli Abl inssay 3Ha-
xoassiuua nag abapoHai apt. 10 i Cyg Myciub ynivBaLb YbIHBHIK XyTKara nparpacy ¥ pasbBilbLi rITbIX cpoakay Yy LMaThikix
raniHax12.

Cgabopa BbisyneHbHA nomsigy Takcama ynyyae Y csabe ceabopy y HaratbIyHav napuanupli, To 6ok ceaboay He pabiup aHisikix
3asBay. Kamicia cnacnanacsi Ha gaa3eHae npaea Y cnpase K. cyrpaup Aycmpeii13, Hagaylubl y Taki cnocab abapoHy 3asyHiky ag
natpabaBaHbHA cCaMafbICKPbIMIHYHOYbIX CbBeaYaHbHAY Nagvac KpbIMiHarnbHara passoipansHilTea.

Takim YblHaM, Ha nagcTase aHanisy 4. 1 apT. 10 KaHB3aHLbIi MOXHa 3pabile BLICHOBY, LUTO “cBaboaa BbisyneHbHs” yryyae y csabe
HaCTYMHbIs1 3 3NEM3HTbI:

. Cgabozy npbITpbiMIiBaLLA@ CBAAr0 MEPKaBaHbHS.
. Cgaboay atpbiMniBaLb iHbapMaLbito 7 igai.
. Cabopy pacnaycromkeaLb iHhapmaubIto i iaai.

2. Cabopa ApyKky i NbITaHbHI Abithamaubli

CnblHiMca 6onblu nagpabssHa Ha TpakTaBaHbHI Jypanenckim CyaoM nbiTaHbHSAY ceaboab! ApyKy i AbldhamaLbli ¥ 3bBA3KY 3b
iX Hag3BblYaNHal akTyanbHacbLUo Y benapyci. Y fafaseHbiM KaHTaKCbLEe Cy/, Ha Hallyo OyMKy, BbifpaLasay nayHbl CTaHOapTHbI
nagpixog, sk, 3 rmeagillda npayHam TaxHiki, NpaxoasiLlb SaHLyroM y paLlaHbHSAX Liepas Lidnyo C3pbIo cnpasay, LTO 3aKkpaHatoLb
NbITaHbHi cBaboab! APYKY | AblhamMaLlbli:

1) PasbmexaBaHbHe hakTay Obl aLdHKaBbIX MepKaBaHbHSY.

2) [bidhapaHUbIsBaHbl Nafbixo Aa cTaTycy acobbi, skas écbLpb ab’ektam MepkaBaHara napyLlaHara npasa.

Lto ga nepwara kpbitapy, To Cya 3asBiy: “kani HasiyHacbUb chakmay MoxHa 0asecbUi, mo ausHKasbls MepKasaHbHI Hs1
Moeyup bbiyb naubeepdxaHbisi dokasami... LLImo dambiybiub aysHKasbix MepKasaHbHSY, mo 2ama nampabasaHbHe HeMae-
ybiMa 3adaeoriub i IHO napywae ceabody 8bisyneHbHs cealizo noansady, sikas €cbUb HallicmomHedwal Yyacmkal 2amaea
npasa, sikoe 3abscbrneysaeyya apm. 10 KaHesHypli™4. bonblu 3a Toe, y agHON 3 pasrnemkaHbix cnpasay Cya akpacbneHa
abeecbLUiy, WITO “Myciub yeaxauya HedasearnsifibHal cbimyaubisi, Mpbl AKOU XypHaricma nasbaynsoyb MazybiMacbyi 8biKa-
3aub KpbiMbIYHbIS Noensdbl, Hagam Kari éH (Ha) HS1 Moayub daeechUj ix canpaydHacbyb™5. Y ratam xa cnpase, WTO Aa-
ThIYbINacs XXypHanicTa, siki abBiHaBaLiy naniTeldHara Asesya y kapynubli 1 MapHaBaHbHi A3sipxayHbIx cpoakay, Cyn 3assiy,
WITo “maHsimak “XypHaricukasi ceaboda” makcama Oa3earsnsie Kapbicmayuya nayHbiM rnepabornblaHbHEM | Hagam rpasaka-
mblyHacbyto0™6.

YKypHarnicukist KpbIHiLbI iHpapMaLlbli Takcama Tpannstoub nag abapoHy aptbikyna 10. Cyg npbi3Hay, WTo abapoHa XXypHaricl-
KiX KpblIHiL@y écbLib aAHON 3 NaACTaBOBbLIX YMOBaY cBaboabl Apyky17.

Y AadbiHEHbBHI Aa Apyrora BbisiyrieHara Hami KpbITapy audHKi MpaBaMepHachLi mybniyHam iHTapdapaHLbli (aHaniy cyb'ekta) MoXHa
NpbIBECLL| HABaT NayHae npasina-Hopmy y dhopme riepapxii-neceBiLibl, Skas 1 NsikbiLb CEHbHS Y NaaMypPKy dyHKUbISHaBaHLHS Np3-
Cbl y 9ypanenckix AamakpaTbisx. Haragaem, BaaseLa npa cratyc acobbl, skas écblb ab’ektaM MepkaBaHara napylLlaHara npasa.

10 MaBogne: EBponenckuin cya no npaesam Yenoseka. M3bpaHHble pewwenus. T.1. Mockea: 2000. C. 209-210.

11 Ibid, c. 526-527.

12 Makosew M., YedppaHosa E.A. EBponeiickas KoHBeHLMS O 3aLumTe nNpaB YenoBeka n OCHOBHbIX cBobof. Ctatbs 10. MNpaBo Ha
cBoboay BblpaXeHus1 cBoero MHeHusl. [peueaeHTsl 1 koMMeHTapuu. M., 2001. C. 8.

13 K. cynpaub AycTpbli, 1993. AdiubinHbl canT Jypanevickara cyaa na npasax yanaseka // http://www.echr.coe.int/echr

14 JliHreHc cynpaub AycTpebli, 1994. AdiupbiiHbl canT Qypanenckara cyda na npaBax Yyanaseka // http://www.echr.coe.int/echr

15 [an6aH cynpaub PymbiHii, 1999. AdiubliiHbl canT Qypaneiickara cyaa na npasax Yanaseka // http://www.echr.coe.int/echr

16 Ibid.

17 l'yaBiH cynpaup 3nyyaHara Kapaneycrtea, 1996. // EBponeiickuin cyq no npaBam YenoBeka. N36paHHble peluenus. T.2. Mocksa:

2000. C. 182-195
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In the disposition of the Lingens case the court recorded that although the press cannot breach the borderline, introduced
inter alia to “defend the reputation of other people”, it is to promulgate information and ideas on political issues, as well
as on some other problems that are the object of public interest. If the objective of press is to proliferate such information
and ideas, the public, from its part, has the right to receive it. The freedom of press provides the society with one of the
consummate instruments that allows them to ascertain and form their opinion of the political leaders’ positions. Putting
it more generally, we can say that the freedom of political discussion is the pivot of a democratic society, pervading the
Convention11.

Thus, the European Court in its decisions, concerning the freedom of upholding one’s personal ideas, in most cases
employs the concept “public interest” as sui generis criterion to reveal the “limit of the allowed”.

The term “expression” is not confined to the freedom of speech, written or spoken word, but embraces also the fields of
painting, images and actions, connected with the exposition of ideas or the transmition of information. Even the clothes, un-
der some circumstances, come within the 10" Article. Moreover, Article 10 secures not only the contents of the information
or ideas, but also the form in which they are exposed. In such a case, the printed materials, radio broadcasting, paintings,
films or electronic information systems come within the jurisdiction of this Article. It follows, that the means of production,
transmission and proliferation information and ideas are safeguarded by Article 10, and that the Court is to take into con-
sideration the rapid progress in this sphere12.

The freedom of one’s opinion expression includes also the freedom in its negative perception, i.e. being free not to make
any statement. The committee appealed to the fact in the K. versus Austria13 case, thus granting the declarant the right
not to deliver self-discrediting evidence in the course of the process.

Thus, grounding on the analysis of the 1t part of Article 10, we can make a conclusion, that “the freedom of expression”
comprises the following three elements:

. Freedom to hold to one’s opinion.
. Freedom to acquire information and ideas.
. Freedom to proliferate information and ideas.

2. The freedom of print and the problem of defamation

Let us dwell on the interpretation of the problems of press freedom and defamation given by the European Court, as
they are of immense topicality for Belarus. For such issues the Court, in our opinion, has worked out a standard approach
which, from the viewpoint of legal technique, runs all through a whole series of cases, that touch upon the issues of print
or defamation:

1) The delimitation of facts from evaluating opinions.

2) The differential approach to the status of a person which is the object of the broken law.

As for the first criterion, the Court has stated the foliowing: “while it is possible to prove the presence of facts, the evalu-
ative opinions can not be supported by evidence... As for the latter, it is impossible to satisfy the demand for proof, which
violates the freedom of its own viewpoint expression that is an indispensable part of this law, provided by Article 10 of the
Convention™4. Furthermore, in one of the cases considered the Court openly claimed, that “the situation, when a journalist
is denied the chance to express his (her) criticism, even if unable to prove its truthfulness, should be considered unsatisfy-
ing”15.. In the very case against a journalist who accused a politician of bribery and squandering state money, the Court
announced that “the concept of ‘journaiist iiberty” permits some exaggeration and even provocation.”6

The journalists’ sources of information aiso fall under the protection of Article 10. The Court has acknowledged the fact
that protecting the journalists’ sources of information is one of the basic conditions for the existence of free press17.

As for the second evaluative criterion of the lawfulness of the public interference (the subject analysis) we have revealed,
it is possible to adduce a rule-norm in the form of a hierarchy-ladder that will constitute the foundation of press function-
ing in the European democracies. Let us remind the reader, that we are speaking about the status of a person, who is an
object of the broken law.

1) Common citizens.

2) a. Public figures.

b. State officials and other public figures.
. Police officials.
. Prosecutor.
. Investigators.
. Judges.
. Parliament deputies.
. Ministers.
c. The heads of states.

By its decisions, the Court has practically developed a whole doctrine, according to which the permissibility of criticism

is defined (relatively!) with the help of the above placed hierarchy. It is worth mentioning, that the approach was not laid

3)

4)

T0 0O OoT0O O

11 Ibid, P. 526-527.

12 Macovei M, Chefranova E.A. The European Convention on Human Rights and Fundamental Freedoms. Article 10. The right to
freely express one’s opinion. Precedents and comments. M., 2001. P.8.

13 K. against Austria, 1993. The official site of the European Court of human rights // http://www.echr.coe.int/echr

14 Lingens against Austria, 1994. The official site of the European Court of human rights // http://www.echr.coe.int/echr

15 Dalban against Romania, 1999. The official site of the European Court of human rights // http://www.echr.coe.int/echr

16 Ibid.

17 Gudwin against United Kingdom, 1996 // The European Court of Human Rights. Selected decisions. V.2. Moscow: P. 182-195.
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1) 3BblNalHbIA rpamagssHe.
2) a. Mpamap3kist a3esybl.
6. [3apxayHbis crny»00Bbist acobbl anb6o iHLLbIS rpamaaskia A3es4bl.
B. Maniuanckia YbIHOYHIKi.
3) a. Mpakypopsl.
0. Cbneavbisi.
B. Cya3basi.
4) a. fanyTatbl MNapnamaHTy.
6. Yanbupl ypagy.
B. KipayHiki a3sp«asay.

Y cBaix pawwaHbHax Cya dhakTbluHa pasbBiy LIanyo AaKTpbiHY, 3rogHa 3b SIKO AanyLuyanbHackLb KpbITbIKi Bbl3Ha4aeuua (yMoy-
Ha!) 3arogHa 3 NpblBea3eHaw BbIWaK riepapxian. Llikasa, WTo agHacTarHara 3aMaLuaBaHbHS Taki nagpbixod He 3HaNMLLOY Hi Y aaHbIM
JakymaHbLe Paabl Qyponbl. [3Ta npbiknaz pasbsitai NpaLsa3HTHaM HopMbl, Y NaaMYpPKY SIKOW NshbiLb NepakaHaHbHe, LUTO rpa-
Mazi3Kis A3es4bl 3HaX0A3ALLA Y NEenLbIX Y NapayHaHbHi 3 “3Bbl4aliHbIMI” NMoa3bMi YMOBax Afs Taro, kab aakassalb Ha nyonikaubli
y npace. Y nacTaHoBe Na y3ragaHain Bbilwal cnpase JliHeeHca Cya 3auemiy: “Y adposbHeHbHI ad rpbieamHali acobbl, nanimbiHHbI
03es4 rasiHeH 8bisyrisaub | 6onbWyo cmyrneHb yspriiieacsyi 0a ninbHal yeaai XypHarnicmay i ycsi2o epamad3mea 0a KoxHaza
si20Haea criosa Obl 03esiHbHST 18.

Y HekaTopbIX BbiNagkax He agpasy BidaBoYHa, LUTO Aa NayHan acobbl Tpaba cTasilua sk Aa nanitbiyHara Asesya (ansbo, agna-
BeAHa, i SK Aa rpamapaskara Asesda). [13ens HanbonbLu noyHam xapakrapbICTbiki nasbiupli Cyaa cracoyHa raTkan Kanisii npbiesa-
3eM npbiknag “HapayHan”, ane cnpasbl Tamap cynpaus Scmorii (2001), akas yxo nacbnena 3pabiuua xpactamarbinHan. Banocs
y é1 npa nyonikauplto iHTIPBIID, Y SIKiM XOHKa Oblrora Bsgomara 3CToHckara nanitbika (i cama y MiHynbiM akTblyHas nanitTelvHas
A3sis4ka) cn. JlsaHapy HasbiBanacsi 6e3agkasHan mauj § abpasbnibix A5t 3CTOHCKal MOBb! Bblpasax. LLUTo ga nasbiubli cnH. J1sa-
Hapy sk rpamaaskan a3asdki, Cya 3akmnoudbly, LWTo:

“Harnenssiubl Ha sie Npausmbl ya3en y A3enHackli naniteldHam naptbli, Cya HA Nivbilb BbISYNEHbIM, LITO YXXKblBAHBHE Bbl-
LUBNa3HaYaHbIX CrioBay npa npbiBaTHae XbiUbLUE CrH. JlsaHapy anpayasanaca rpamMaaskiv iHTapacam ans6o 3bsynsnacs nbl-
TaHbHEeM aryrbHal 3HavHachbLy. Y npbiBaTHackLj, He GbINo AaBeaseHa, WTo se acabicTae XbIUupLE naynnbiBana Ha rpaMagskae
XbILbLE KpaiHbl Y kpacaBiky 1996 roay. Takim YbiHaM, Bblka3BaHbHI 3asiyHika Haypag, Ui MoxHa pasrsigalb SK Takis, LTO Cnyxalb
rpaMagakiM iHTapacam”.

Y panenwbiv Cyfd nactaHasiy, LTO NapyLuaHbHSA apThikyna 10 KaHBaHLpli 4anyiuyaHa He 6b1no19.

Y ol xa cnpase JfliHeeHc Cyn Takcama 3pabiy iCToTHyto abBeCTKy:

"Hsama cymHesy, wimo . 2 apmabikyna 10 da3eansie abapaHsus panymausiio ycix acobay, mo 60k pacrnaycrooxeaeyua U Ha
nanimsikay, Hagam Kari siHbl 8bICMynaroUb HS Y skacbUi npbi8amHbix acobay; ane y makix ebinadkax HeabxoOHa y38axealb 6bl-
moei naBobHall abapoHbl y 3b6513KY 3b IHMapacam epamadamea Oa adkpsimatl ObICKyCii na nanimelYHbIX MbimaHbHsx20.

Acabnisai y3ragki 3acnyroysae nasbiubisi Cyaa gartblidHa cynsbassy. [pbiBsiasem Hekarnbki npbiknaaay.

Y cnpaBe bapghapd cynpaus Hanii (1989 r.) xypHanict Bapdhapa Hanicay apTelkyn, A3e abeiHaBauiy OByx HenpadaciliHbIX
Cya3ba3ay y nepaayssTachLi Npbl pasrmsg3e KaHKPSTHai cyaosait cnipasbl. Ex Gbly acymkaHbl 3a naknén. 3ypaneiicki cya nag-
TpbIMay raTel Npbicya, 60 y cn. bapdapaa He 6bino dhakTbIYHLIX NaacTaBay Ans Takora KWTanTy abeiHaBayaHbHSY i EH BbICTYMIY 3
KPbITbIKal KAHKP3THBIX CyA3bA35Y, a He BblKa3blBayCs Mpa KaHLIAMNLbI BbIKapbICTaHbHS HENPadhaCiliHbIX Cya3bassy y Lanbiv. Cyn
pacuaHiy, wro bapchapg Mor Bbika3aub CBOW MYHKT MMEMKaHBHSA 1 He abpadkarodbl Cya3bassy.

Y 1987 r. Mixaans lMparep Hagpykaeay y 4aconice “fForum” apTblKyn, A3e 3bMsALYanacs KpbiTbika y agpac wapary Cyasb-
39y ayCTPbIACKIX KpbIMiHANbHbIX Cyaoy. Y npeiBaTHackLi, €H absiHaBauiy A3eBAUEX YanbLoy AkpyroBara cyaa BeHbl ¥ Tbim,
LUITO siHbI CTaBsiLua Aa abBiHaBavaHbIX Na KpbIMiHaMbHbIX CpaBax sik Aa acygkaHblx. Akpamsi Taro, éH 3pabiy wapar 3ay-
Baray AaTbl4Ha agHaro cynsbaasi, ki Hey3abase BbicyHyy siMy abBiHaBadYaHbHe Y Ablhamalbli. AyCTpbINCKis cyabl nanivbini,
LUTO TOMNbKi YacTka apTbikyna lNMparepa Hace ausHkaBae MepkaBaHbHe, Abl NPbICYA3ini Aro Aa cnnaTtbl rpalloBara nakpbILbLS.
Qypaneiicki cyq aasHadbly, WTo acobHbIA abBiHaBaYaHbHI HOCSAL CKpaliHe cyp’é3Hbl XapakTap Abl TaMy HAMa Hidora A3iyHa-
ra y TeiM, WTO ag cn. MNparepa natpabaeani gaub TnymMadsHbHi21. CbUbBAPMKatoYbl, LITO BEHCKIA cya3basi abbixoasinica 3
NaacyaHbIMI SIK 3 acypkaHbIMi, | MPbIMiCBakoybl KAHKP3ITHaMy CyA3bA3i rpabniBae Abl HenaBaXkHae cTayneHbHe Npbl BblKaHa-
HbHi iM cBaix abaBsa3kay, cn. lMparep na cyTHacbkLi abBiHaBaLiy cya3ba3sy y NapyLSHbHI 3aKOHY i CBaix NpadaCiiHbIx abaBsia-
kay. Cya npbIALLIOY Aa BbICHOBBI, LUTO CYAOBbIS paLUdHbHi cynpaup MNparepa Gbini HakipaBaHbIA HSA CynpaLlb BblKapblCTaHbLHA
iM cBaboAbl BbISYNEHbHS SIK TakoW, a Cynpaub 3aHafTa LWblpokara pasmaxy Aro absiHaBadaHbHSAY. Cnacbinatybics Ha capy
BbIPaLL3HbHA KOXHae A3Apxasbl-yasenbHiubl, Cya nactaHasiy, wrto apTeikyn 10 y AagseHain cnpase napyLuaHbl H Obly.

Jleo [a Xaac i Xyro Ticenc, asa 6anbrivickix XypHanicTbl, Skig npauasani y WToTbiAHEBLIM Yaconice “Humo”, Obini acymxa-
Hblst B6anbrivickiMi rpamaa3siHCKiMi cyaami 3a Abldhamaubiio § fadblHEHbHI TPOX cya3bassy. AHbl anybnikaeani nsub apTbikynay ab
LnobapasBogHbIM MpaLace, y siKiM ansikyHCTBa Haf, A3eLbMi Obina npbicympkaHas 6aubky — Hataphbltocy, siki absiHaBauBaycs y
KpbIBa3bMSILLIAHBHI [bl XXOPCTKIM abbiXomKaHbHi 3b A3eLbMi. Y CBaix apTbiKynax siHbl CbLbBAPPKani, y NpbiBaTHAChL, LUTO CyA3b-
A3i 3bsiynsoLLa YanbLlami npaBasKCTPaMICLKIX Krtobay i TaMy A3eliHivatoLb Nepaay3sita Ha KapbiCbLb HaTapbIloca, siki TakcaMa
yBaxoagsiLpb y ratbia Krobbl. AHbI abBiHaBaLini cyasbasay y 6assbnisachLyj.

Cyn na npaBox Yaraeeka y YaproBbl pa3 Nagkpachiy, LUTO Npaca aabirpbiBae HAMICTOTHENLLYHO POS0 Y AaBsA3eHbHI A Ha-
cenbHiLTBa iHdapMaLbli Na NbITaHbHSX, KIS axonniBaroLLa rpaMmaaskiv iHTapacam, y mbiM JiiKy U mbis, sKis dambidaub QyHKUbI-
sIHagaHbHs1 cydo8bIx op2aHay22. Akpams Taro, Cya agsHaudbly:

18 JlinreHc cynpaub AycTpbli, 1994. AdiublIiHbI caiT Jypanerickara cyaa na npasax Yanaseka // http://www.echr.coe.int/echr

19 Cbuicnbl Bblknag cnpasbl npbiBoasiuua nasoane Bunnem ®. Koptanc Anstec. O630p egporelicko2o 3akoHoOamerbcmea 0
Oughcpamayuu. /[anekTpoHHbI pacypcl/PaxbiMm goctyny:/http://eu-project. medialaw.ru/6/4/k4.htm

20 TTiHreHc cynpaub AycTpebli, 1994. AdiubIiHbl canT Qypanenckara cyda na npasax vyanaseka // http://www.echr.coe.int/echr

21 Mparep i O6epLunik cynpaup AycTtpbli, 1995. AdiLbIiHbl caT Sypaneiickara cyda na npasax Yanaseka // http:/mwww.echr.coe.int/echr

22 [a Xaac i Xyro lincenc cynpaup banbrii, 1997 // EBponeiickuii cya no npaBam Yenoseka. N36paHHble peleHus. T.2. Mocksa:

2000. C. 391-402.
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down in any Council of Europe document. Here is an example of an advanced case norm, based on the conviction that
public figures compared with “laymen” are in a better position to answer press announcements. In the resolution on the
above mentioned Lingens case the Court noted: “In contrast to a private citizen, a politician is to show more tolerance for
the close attention of press to each word and act of his™8.

It is not clear in some cases whether one should place a person among the politicians (and a public person, correspond-
ingly). To give a comprehensive account of the Courts’ stance on the collision, let us study a nearly recent case Tammer
against Estonia (2001), which has already grown exemplary. The reason for the case was that Mrs. Laanaru, the wife of
a former well-known Estonian politician (and a political activist herself then), was called an irresponsible mother in the
expressions, considered abusive in the Estonian language. As for the position of Mrs. Laanary as a public figure, the Court
decreed, that:

“Despite her continued involvement in a political party, the Court does not find it established that the use of the impugned
terms in relation to Ms Laanaru’s private life was justified by considerations of public concern or that they bore on a matter
of general importance. In particular, it has not been substantiated that her private life was among the issues that affected
the public life in April 1996. The applicant’s remarks could therefore scarcely be regarded as serving the public interest”.

Further on the Court decreed that Article 10 was not violated19.

One more substantial proviso was made in Lingens case:

There is no doubt that p. 2 of Article 10 enables everyone to defend one’s reputation, i.e. it covers also the politicians,
even if they do not act as private persons; in such cases all the ramifications of the process for the well-being of the society
and the existence of an open discussion on political issues are to be considered20”.

The Court politics concerning the judges deserves special note. Let us provide some examples.

In the Barfard against Denmark (1989) case a journalist Barfard wrote an article, accusing two allegedly incompetent
judges of being biased in a certain case. He was convicted of calumny. The European Court prompted the sentence, for Mr.
Barfard had no proofs for such accusations and he criticized particular judges, not the concept of employing incompetent
judges. The Court regarded, that Barfard could have phrased his viewpoint without abusing the judges.

In 1987 Michael Prager had his article printed in the “Forum” magazine, where he criticized some Austrian judges of
criminal courts. In particular, he charged nine judges of the district court of Vienna of treating the accused on criminal
cases as convicts. Besides, he made a series of censorious remarks about a certain judge, who soon brought charges of
defamation against him. Austrian courts stated that Prager’s article is only partially evaluative and obliged him to pay a fine.
The European Court observed that some of the accusations were extreme, no wonder it demanded explanations from Mr.
Prager21. By proclaiming that Vienna courts treated the accused as convicts and ascribing to a certain judge irrespective
and disdainful conduct while carrying out his commitments Mr. Prager, in essence, accused the judges of breaking the law
and of unprofessional conduct. The Court resolved that the verdict was directed at the excessive sweep of his accusations
rather than at restricting his freedom of opinion. Referring to the legal practice of the member-states, the Court decreed
that Article 10 was not violated in this case.

Journalists Leo De Haes and Hugo Hijsels, who wrote for the weekly “Humo”, were condemned by Belgian civil courts
for rendering slanderous information about three judges. They published five articles concerning a divorce suit that resulted
in granting guardianship of children to the father — a notary, accused of incest and brutal treatment of children. In their
articles the journalists declare that the judges are the members of Right-wing extremist clubs, that's why they decide in
favour of the notary, who is also the member of these clubs. They also accused the judges of cravenity.

The Court has once again postulated that press plays a major role in providing people with the information on the issues
of public interest, including those concerning the functioning of juridical bodies22. Besides, the Court noted:

“The courts are the guarantors of public justice, their role is pivotal for a state, based on the supremacy of law. That is
why they are to have the credit of public and accordingly be guarded against the inconsistent attacks, not allowing them to
answer to the criticism”.

Then the Court stated that the journalists revealed much detailed information, grounded on the profound research into
all the accusations of the notary. The Court thus has acknowledged that one can not upbraid the journalists with the uncon-
scientious fulfilment of their responsibilities. As for the personal accusations of the judges the Court decreed, that “... If to
consider the situation through this case, the accusations in question are nothing else but the opinions, the truthfulness of
which is unprovable. Such opinions can be exaggerated or excessive, especially when there are no facts to prove them,
but the current situation is quite a different one”.

The Court came to a conclusion that in this case Article 10 was indeed violated. The Court also revealed the violation of
Article 6 of the Convention (the right for impartial investigation), for the Belgian courts denied the journalists access to the
papers of the notary case and the right to listen to the expert evidence.

In Skalka against Poland case (2003) the Court determined the breaking of Article 10 of the Convention as a result of
harsh punishment. Mr. Skalka served his punishment in the correctional facility. From there he sent a letter to the head of
the Katowice district court with an appeal against the judge, who had sent him an answer to his previous petition. Mr. Ska-
Ika expressed his discontent at the judges’ refusal to grant him pardon and called the justice a two-face, ignoramus, fool
and imbecile. The national courts sentenced him to eight months’ imprisonment for the authorities’ insult.

18 Lingens against Austria, 1994. The official site of the European Court of human rights // http://www.echr.coe.int/echr

19 A brief overview of the case is cit. from Willem F. Korthals Altes. The review of the European law on defamation. / [e-resource]
/[ http://eu-project.medialaw.ru/6/4/k4.htm

20 Prager and Oberschlick against Austria, 1995. The official site of the European Court of human rights // http://www.echr.coe.
int/echr

21 Prager and Oberschlick against Austria, 1995. The official site of the European Court of human rights // http://www.echr.coe.
int/echr

22 De Haes and Gijsels against Belgium, 1997 // The European Court of Human Rights. Selected decisions. V.2. Moscow: P. 391-
402.
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Hea&’um MixHapofHae npasa

”Cy0bl — 2apaHmbI nipasacy03b03s, ixHas poris 3bsiynsaeyua Kmodaeol y 03spxase, 3acHasaHall Ha 8sipLIsHCmee 3akoHy. Tamy
SIHbI MyCsiUb Kapbicmauya Oasepam epamadakackli Obl adrnasedHa bbiuyb abapoHeHbIMI ad YbliXxChli HeabepyHmasaHbIx Harnaoay,
SKisl He Oa3earisitoub adkaseaup iM Ha KpbImbIKY'.

Haneit Cya nasHaubly, LUTO XXypHanicTbl BbISBINI Macy nadpabsizHall iHghapmaupli, ikas 3acHOYBaeLa Ha 2pyHMOYHbIM 8bigy-
Y3HBHI Ycix abgiHaga4aHbHsTy cynpalpb Hatapbltoca. Cya, y Taki cnocab, npbi3Hay, LTO iX HeMbra nanpakHyLb y HAgobpacymnen-
HbIM BblkaHaHbHI CBaix abaBsidkay. CTacoyHa napcaHarbHbIX abBiHaBa4YaHbLHAY y agpac cyasbassay, Cyn nactaHasiy, wro: ”...Kani
3ipHyUb Ha paybl y KaHMaKcbUe 0ad3eHali cripasbl, mo abegiHasaqaHbHi, npa sKis ess03eyya 2agopka, ysaynsoub cabol Hs 6orbuw
UbIM MepKasaHbHiI, npaydsieacbUb SKIX Herbea 0asechyi na 8bI3Ha4YdHbHI. TaKis MepKasaHbHI Mo2yub bbiub nepaboribuiaHbIMi
anbbo rpasbMepHsIMi, y acabnieacsbuj Mpbl adcymHachbUi SKOKo2a-Korbeeybl hakmbldHaza nadmypky, adHak y 0ad3eHbIM 8birad-
Ky cripasa  iHWbIM”.

Cyn npbILOY Aa BbICHOBBI, LUTO Y AaA3eHar cnpase Merna MecLa napyLuaHeHe apTbeikyna 10 KaHeaHubli. Cya Takcama BbisiBiY
napyLu3HbHe apTbikyrna 6 KaHBaHUbli (NpaBa Ha cnpaBsanisae cynosae pasbbipanbHiuTsea), 60 6anbrivickis cyabl agMoBini xyp-
Harnictam y 4ocTyne Aa mMatapblsnay crpasbl CynpaLlb HaTapblioca Abl Y 3aciyxoyBaHbHI CbBeqYaHbHSY aKCrapTay.

Y cnpaBe Ckarika cyrnpaup lNornbwybl (2003) Cyn, BeisBiY napyLiaHbHe apTbikyna 10 KaHBaHLbIi SiK cbneastea cyBopachLi na-
kapaHbHsi. Cn. Ckarka aabbiBay nakapaHbHe Y nanpaydai yctaHoBe. AOTynb €H agnpaeiy nicT 3aragybiky Akpyroeara cyfa Ka-
TOBIL@ 3 CKapral Ha Cydabaslo, siki Aacnay AMy afkas Ha nansipafHsie npalusHbHe. EH Bbikasay HesagasoneHachlb aaMoBait
CyA3baai 3bMiTacbLUiBiLb Aro i Ha3Bay CyAsbasto GriasHam, HeBykam, AypHEM | KpaTbliHaM. HaubisHanbHbIA Cyabl NPbICYA3ini Sro ga
BacbMi MecsiLay nasbayneHbHs Bori 3a abpasy BopraHa AsspxayHaw yragpil.

Oypaneiicki Cyn pasbmexaBay NaHATKi KpbITbIKi 1 abpasbl, NasHadbIyLUbl, LUTO NakapaHbHE BbIKIOYHA 3a abpasy ¥ npbiHUbINe
He 3baynseLLa napyLwaHsHem apToikyna 10. Cya aasHadbly, wro Ckanka He cdhapMynssay HisikiX KaHKPSTHBIX MP3T3H3IAY na Nickb-
Lie, atpbIMaHbIM a7 cyA3baai. EH yearo Tonbki Bbikassay cBalo HesaaaBorneHachLb fbl 3acMydaHacsLb. Cya nactaHasiy, aaHak,
LWTO NasbayneHsbHe Boni TapMiHam Ha 8 MecsiLiay BbIxoA3iLb 32 pambl Taro, LUTO ckragae “HeabxoaHae” BbIkIo4Y3aHbHE 3 cBaboabl
Bblka3BaHbHA23.

[HLWbIS KaT3rophbli rpamaaskix A3esyay yryyatoLpb y csibe A3sipxayHbIX CryXadblxX, Takix sik pakypopbl, NaniLanckis YbIHOYHIKi;
OblpaKTapay KaMmnaHisty, KipayHikoy 3aMmexxHbIX A3dpXKaBay, i 3HakamiTacbLAy, TakiX siK KIHa30pKi, a Y HeKaTopbIX KpaiHax — YanbLbl
Kapareyckam cam’i.

Y TapmiHax KaHBaHUIi naacTaBoBal MaTan KpbiMiHanbHara 3akaHagaycTtsa ab Abidhamaubli écbLb abapoHa “panyTaubli ans60
npaBoy iHWbIX acobay”. Mepacbnegasaupb raTyi0 MaTy, HAYNPOCT Ha3BaHyic ¥ apT. 10 Sk ganyLudanbHbl nagmypak ans abmexa-
BaHbHS CBabOAb! BbIAYNEHbLHS, Mardbiva y TOM Mepbl, Y AKOW raTa He napyluae actaTHixX NpbiHUbINay, SKid 3bMsawyaouua y Tbiv
apTbikyne24.

Oypanencki Cya Hekanbki pa3oy pa3rnsgay crnpasbl, aTblUHbIS KpbIMiHANbLHAra nepacbnedy ans60 rpaMaassHckix nosbisay 3
Harofpl Abldpamaubli. 3b Lsiram Yacy BbinpaliaBaycs Larnbl Habop NpbiHUbINay-nagbixoday aa ratkix noitaHbHSY. MNepaaycim Cya
3ay>Kabl cracbinaeLla Ha Haa3BblYalHyH ICTOTHaChLb CBaboabl BhIsYNEHbHsI MepKaBaHbHSY Yy LanbIM Abl acabnisa nagkpaceni-
Bae sie Porio Y 3axaBaHbHi dMaKpaTblYHal CbICTAMbI.

Hagart kani ganycbLiub, WTO abMexaBaHbHe cBaboAbl BLISYNIEHBHS NOMsAay nepackbreanye 3akoHHY MaTy, SiK SHa Bbl-
3Havaeuua y apt. 10 KaHB3HUbIi, raTae abmexaBaHbHe MyCiLb Obilb “HeabxoaHbIM Y A3MakpaTblYHbIM rpaMaasTee”. Cnpaya-
aHbHe Ha HeabxoaHacbLb CAPO/ iHLWara Bbi3Havae, Ui agnaBsaae KaHkpaTHae abmexaBaHbHE Kpbimapy “‘cyebiMepHacbui’”.
dPakTblvHa, y CBaiX PaLI3HBHAX Cya chapmaBay MayHyio Bi3ilo raTan npabnembl, 3rogHa 3b AKOW KpbiMiHaNbHae 3akaHagayc-
TBa ab Abidhamaubli raTaMy KpbITIpY agnaBsgaub Haypaa Li Moxa. YnacHa narposa parictpaubli CymKaHachLi, KpbIMiHanNb-
Hara nakapaHbHS — HaBarT Karni Y BblHiKy BbIHOCILILIA YMOYHbI NpbICYd — YCE rata ycknagaeuua HenatpabHbiM Lsbkapam Ha
acoby (cy6’ekT BbIyneHbHA MepKkaBaHbHS). Bisist ratasd 6asyeuua Ha Tpox BblkazaHbix CyooM npblybiHax. Takora KwrtanTy
3akaHajaycTea:

. Cnapapxae “atmacdapy ctpaxy”, cTBapatoubl HACbLEPMNHbIA NepaLlkobl Ha LNsXy paanisaubli npaBoy Ha cBaboay
CnoBa, siKis KapbicTatouua abapoHan KaHBaHLbII25.

. HenpaBamepHa nepaknagae usxap nasoasiHay Ha abeiHaBayaHara26.

. He 3baynseuua aasiHbIM, y paMax sikora MoXHa pasbBa3saLb raTkis kanisii, To 6ok npabnembl 3naybiHHaK gbichamaubli

nansraroLb BblPaLL3HBHIO ¥ paMax LbIBISICTbIKI27.

[a Taro  narpo3sa npbIMAHEHbHS KpbIMiHANbHBIX CaHKUbISY 3aMiHae Y3bHIKHEHBHIO Y rpaMaasTee Korbki-Hebyasb paskix ny6-
NiYHbIX Apickycigy. 3 ratae npbiMbiHLI Cya 3paaKky narapkaeuua 3 BblpakaMi MACLOBbIX CyAoy ab Abidhamaubli Abl MpakTbiYHa
Hikoni — 3 Bblpakami Aa TypaMHara 3bHABOMNEHbHA28.

Haaryn, Takas nasbiupla cyaa, Ha Hallyio AyMKy, MoXa ObiLpb inocTpaLbisan yrnbiBy Npaea CbiCTaMay common law Ha KaHTbI-
H3HTanbHae npasa, A3e Ablhamalbls ricTapbliHa pasrnsganacs sk KpbiMiHaneHae 3nadblHeTBa. Y KpaiHax 3Bbl4aiiHara npasa
Ablhamaubls 3aayHa pasrnsaaenua y paMax rpamaassHekara npasa. [a Taro x, Hanpblknag, KaHUanusls rpamaaskix gsesyay
6bina pacnpauasaHas cynami y 3LLA (navbiHatoqbl 3 palusHbHs BapxoyHara cyna 3LUA 1964 r. na cnpase CarigaHa), a YKo NoTbIM

23 Chbuicnbl arnsg cnpasay (bapdapg cynpaub Oarii; Mparep i O6epuinik cynpaub AycTpbli; Jleo s Xaac i Xyro linicenc cynpaub
Banbrii; Ckanka cynpaub MonbLybl) npeiBoasiyua nasoane Bunnem ®. Kopranc Anstec. O630p esporelickoeo 3akoHodamerbcmea o
Ougpgbamayuu. /[anekTpoHHbI pacypc]/Paxbim goctyny:/http://eu-project. medialaw.ru/6/4/k4.htm

24 3akoHb! npomue dughghamayuu u ceoboda sbipaxeHusi MHeHul // Interights Bulletin. Poccuiickoe nsgaHue bronnetexns WHTE-
PAINTC, Ne4, 2000. C. 16.

25 JlinreHc cynpaub AycTpbli, 1994. AdiubliiHbl caiT Sypanerickara cyaa na npasax yanaseka // http://www.echr.coe.int/echr

26 ApnbbiBaeLua BifaBoYHae NapyLuaHbHe iHwara apTbikyna KaHBaHUbli — apT. 6(2), ki rapaHTye npbITpbiMAiBaHbHE NP33yMMLibli
HeBiHaBaTacbLii.

27 Hanpbiknag: y cnpase Lingens v. Austria, a3e 6bly ycknagseHbl wrpad y namepbl 20 Tbic. wheiniHray; Castells v. Spain, ase

npbicyaam 6bino TypamHae 3bHsIBorieHbHe TapmiHam 1 rog i 1 A3eHb. Y cnpase Schwabe v. Austria 6bly HaknaaseHb! wtpad y 3 Tbic.
WbINiHray, ski y Bbinagky HAcnnatbl 3amsaHsaycs 30 AHAMI TypaMHara 3bHSIBONEHbHS, i 4.n.

28 3akoHbI ipomus dughghamauiuL u ceob600a ebipaxeHus MHeHud // Interights Bulletin. Poccuiickoe nananme 6tonnetexns MHTEPANTC,
Ne4, 2000. C. 15.
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The European Court has laid down the difference between the concepts of criticism and insult, stating that a sentence
for insult does not breach Article 10. The Court marked that Skalka did not formulate any definite pretensions to the letter
received from the judge. He just expressed his dissatisfaction and grievance. However, the Court postulated that an eight-
month imprisonment goes beyond the “necessary” exception to the freedom of expression23.

Some other categories of public figures comprise civil servants, such as prosecutors, police authorities; company managers,
the heads of foreign states and celebrities, including film stars and in some countries — the members of the royal family.

In terms of the Convention, the basic purpose of criminal law on defamation is the protection of “the reputation or the
rights of other people”. It is permissible to pursue this purpose, plainly called in Article 10 a justifiable reason for restricting
the freedom of expression, to the extent it does not violate other principles of Article 24.

The European Court has several times considered the cases on criminal prosecution or civil suits concerning defama-
tion. With time, a set of principles on such issues has been worked out. In the beginning the Court always refers to an
extreme importance of the freedom to express one’s opinion in general and particularly stresses its role in the functioning
of a democratic system.

Even if we assume that the freedom of expression restriction has a lawful objective, as stated in Article 10, the limitation
should be “necessary in a democratic state”. The verification for necessity, amid other examinations, determines whether
a particular limitation corresponds to the criterion of “commensurability”. In practice, the Court has worked out a certain
vision of the problem, under which the criminal law on defamation can hardly fit with the criterion. The threat itself of being
registered as a criminal, of criminal punishment — even if the result is probation, — all this puts an unnecessary pressure
on a human being (the subject of opinion expression). This vision is grounded on three reasons, stated by the Court. The
above characterized legislation:

. Gives rise to “the atmosphere of fear”, creating insurmountable barriers for the implementation of the freedom of
press rights, which enjoy the protection of the Convention25.

. Unlawfully shifts the burden of maintaining his/her innocence to the defendant26.

. Is not the only one, within which such collisions can be resolved, i.e. the issues of malevolent defamation pertain

to the realm of civil law27.

Moreover, the threat of applying criminal sanctions hampers any heated public debate. Because of this the Court rarely con-
curs with the local courts’ verdicts on defamation and nearly never with those committing the defendants to imprisonment28.

In our opinion, such stance of the Court can be an illustration to the influence of common law on the continental system,
where defamation was traditionally considered to be a criminal offence. In the states of common law defamation from old
times has been considered within the frame of civil law. What is more, the conception of public figures, for instance, was
elaborated in the courts of the USA (starting with the 1964 decision of the US Supreme Court on Sullivan case), and only
after this was it employed by several European states and finally consolidated the avail of its evolution in the decisions of
the European Court for the Protection of Human rights.

In the frame of defamation cases and the above adduced criteria, on which the Court bases its decisions on the “per-
missibility” of public expression of one’s tidings-opinions (fact/assessed value and the status of a person), one should
differentiate between:

1) The expression of mendacious (contrary to fact) information.

2) The expression of truthful information, the revelation and proliferation of which constitutes the violation of some-
one’s rights for the immunity of private life.

3) The expression, which offends or affronts (as a result of the usage of certain expressions, for instance), but does
not violate the criteria of truthfulness and private life immunity.

The court proceeds from the fact that the expression and proliferation of mendacious or affronting information, which
violates someone’s right for the immunity of private life do not fall under Article 10. Apropos, such approach is no more valid
if some principle from another category is applicable:

1) By public figures.

2) Those who can not be ascribed to public figures29.

Grounding on the analysis adduced, one can make following conclusions, especially relevant for the Belarusian lawmakers:

1) Those enforcing law are to differentiate between the facts and the evaluative opinions (the latter enjoy a higher
degree of protection).

2) The Court is to differentiate the subjects of a supposed offence (common citizens enjoy a higher level of protection).

3) Possible is also the protection of the right for offensive statements, for under certain circumstance the information
that offends, shocks or arouses concern may be protected. The harshness of the statement and the circumstances are

23 A brief overview of the cases (Barford against Danemark; Prager and Oberschlick against Austria; De Haes and Gijsels against
Belgium; Skalka against Poland ) is cit. from Willem F. Kortals Altes. The review of the European law on defamation. / [e-resource] // http://
eu-project.medialaw.ru/6/4/k4.htm

24 The laws against defamation and the freedom of expression // Interights Bulletin. The Russian edition of the INTERIGHTS
bulletin, Ne4, 2000. P.16.

25 Lingens against Austria, 1994. The official site of the European Court of human rights // http://www.echr.coe.int/echr

26 The violation of another Article of the Convention is obvious — the Article 6 (2), which guarantees the assumption of
innocence

27 For example: in Lingens v. Austria case that resulted in a fine of 20 thousand shillings; Castells v. Spain, where the sentence

was a year and one day of imprisonment. In Schwabe v. Austria case a fine of 3 thousand shillings was imposed, which in case of failing
to pay was to be substituted for 30 days of imprisonment etc.

28 The laws against defamation and the freedom of expression // Interights Bulletin. The Russian edition of the INTERIGHTS
bulletin, Ne4, 2000. P.15.

29 Willem F. Korthals Altes. The review of the European law on defamation. / [e-resource] // http://eu-project. medialaw.ru/6/4/
k4.htm
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Obina y3sTan Ha y3bpaeHbHe Y Lapary aypanenckix KpaiHay abl KaH4YaTkoBa 3amallaBana NnéH cBaéii aBartoLbli Y paLLaHbHsSIX
Oypaneickara cyaa.

Y KaHTaKcbLe cnpaBay ab abidhamaupbli i AByX NPbIBEA3EHbBIX BbILLSNA KPbITApay, 3b AKX 3bIX0A3iLb CyA, Npbl BbI3HAYSHbHI “Aa-
nyLyanbHackLi” nybnivHara BelsyneHbHs 3bBecTak-nornsgay (pakr\ausHkaBae MepkaBaHbHe bl CTaTyc acobbl), BapTa aapo3b-
HiBaup:

1) BbityrieHbHe imkbIBbIX 3bBECTAK, LUTO HE afnaBsaaoLb canpayaHachLi.

2) BoissyneHbHe 3bBecTak, ki €CblLib yriacHa npayasiBbiMi, ane BbisyneHbHe Abl pacrnaycion SKix ysynse cabon napyLusHsHe
YbIArOCkL|i NpaBa Ha HedaTblKarnbHACkLb NpblBaTHara XbILbLS.

3) BbisiyneHbHe, sikoe KpblyAgiLpe anbbo abpaxae (Hanpbiknag, sk CbneasTsa BblkapblCTaHbHS M3YHbIX CroBay), ane Ase npaya-
3iBacbLb i HeAaTbIKanbHaChLb NPbIBaTHara XbiLbLS SK Takis He nacTayneHbld Ha KapTy.

Cya 3biIxoasiLib 3 Taro, LUTO BbiyNeHbHe i pacnayctog imkbiBbIX anb0o abpasHbix 3bBECTaK, @ Takcama 3bBecTak, SKis napyLuato-
b YblECbLii NpaBa Ha HedaTblkanbHackLb MpbIBATHAra XbILbLA, He Tpannstoub nag adapoHy apTbikyna 10. 3palwTsl, Taki nagspixos
cKacoysaeLLa, Kani MardbiMbiM ECbLib MPbIMAHEHbHE MPbIHLbINAY 3 APYroN KaTaropbli aApo3bHEHLHSY:

1) Mpamapakimi A3es4ami.

2) Acobami, sikist He 3bsiynsiioLa rpamMaaskiMi Asesyami29.

Ha nagcTaee BbiknagseHara aHarnisy MoxHa 3pabiLle HACTYMHbIS BbICHOBbI, aKTyarnbHbIS Nepagycim Ans aidbliHHara 3akaHa-
hayubl:

1) MNpaBanpbIMAHANBHIK MyCillb AbI3P3HLUbISBALE (aKTbl i audHKaBbIs MepKaBaHbHI (anoLwHIs Banodaroub 60mbLL BbicoKai
CTyneHs abapoHsbl).

2) Cyn myciub AbidapaHLUbIsBaLb Namik cyb’ektami MepkaBaHara npaBanapyLUdHbHSA (3BblMaviHbIA rpamajssHe BanogaroLb
6orbLL BbiCOKal CTyneHsi abapoHbl).

3) Marybimait écblb y ThiM Ky | abapoHa nNpaBa Ha BblkapbiCTaHbHe abpasbniBbix Brlpa3ay, 60 npbl NaYHbIX akanivyHacbLsx
abapaHsiella Takcama iHbapmaLbis bl i3, Skis abpaxatoub, LWakyoLb Ui pacnanbBaioub 3aHenakoeHachLb. YnivyBaeLa pas-
Kacblb i akarniyHacbLii.

4) Cyn apgHasHavHa KpbITblMHA CTaBilLa Aa HasyHacbkLj KpbiMiHarnbHai agkasHachLi 3a AbldpamMaublio, Xaust | He yBaXkae KOH-
TapopldamaLbiiHbIA 3axadbl NpaBa gK Takia 3anilHiMi Y rpamagsTee;

5) Cyn panyckae nasbayneHbHe Bori 3a Ablhamalibiio, adHaK TOPMIH TYpaMHara 3bHABOMNEHbHS, SIK | naMep npbICydxaHara na-
KpblLbLSA CTpaTay, He nNasiHeH ObiLb HeCyBbIMEPHbBIM XadaHal MaLe. CyMbi NakpbILpbLA LWKOABI anbbo wrpaday Ha MycsLpb Obilb
[a Takou CTyneHi BAnikimi, kab cTBapaub Hebsicbneky 6aHKpyLTBa XypHanicTa ans00 napbisabluHara BolAaHbHS.

6) ApHasHavHa npbI3HaeLa nNpasa >XypHanicta Ha abapoHy cBaixX KpblHiLay iHbapmMaLibli, Y TbIM FiKY iIMYHITST af yY4bIHEHbHS
neparpycay y AroHbIM >bITre bl Ha NpauoyHbIM MeCLbl, Kani raTkia 3axaas! NpbiMatoLLa A3ens packpbiLblist acobbl KpbIHILbI.

3. CBabopa papgblé- i TeneBslIYaHbHA

Y agnaBegHacsLi 3 4. 1 apT. 10 KaHB3HUbIi, NpaBa aTpbiMiiBaLk | pacnayctomkeaLb iHbapmaLplto Al insi ‘He 3amiHae 03spxka-
8am y8003iUp riysH3asaHbHe padbléesaLudarbHbIX, ManesisiliHbix aiibbo KiHeMamaepagbiyHbix npadnpsieMcmeay”. AoHaK oatbly-
Ha cBabofpbl pafplé- | TaneBsLYaHbHA AakTpbiHa Jypanerickara cyda BifaBoyHa 3HayHa aBanioLpigHaBana. Sk aasHadae yanel,
KaapgbiHaublIiHara kaMiTaTy Pagbl Qyponbl Na nblTaHbHSIX, 5iKis AaTblval cpoakay Macasar iHdapmalli, cnH. MoHika Makasei,
AanseHbl NYHKT 6bly YUICHYTbI hakTbluHA Ha anoLUHAV CTaabli NagpbIXTOykKi KaHBaHUbII | 6bly abymMoyneHb! TaXHI4HbIMI criocabami,
a MeHaBiTa, abMexxaBaHbIM NikaM HasyHbIX Yy pacnapaikaHbHi YacToTay ANns BsLUYaHbHS, a Takcama TbiM dhakTam, LUTO Y To Yac
GarnbLUbIHA 3ypanevickix A3sipxaBay Banofari MaHanosiswi Ha paablé- | TanessLYaHbHe. AHaK TAXHIYHbI Nparpac y ratai raniHe
cyaselHivay pasbBsa3aHbHIO Takora KwTtanTy npatnemay30.

Pasrneasim nasbiuplio cyna Ha npbiknaase cnpase! ‘THghapmaubiEHeghapaliH SleHmbis” (Informationsverein Lentia)31. Mpag-
MeTaMm raTau crpaBbl 3bsBifiacs agMoBa ayCTPbINCKIX ParigHanbHbIX OpraHay KipaBaHbHsS NnoLiTay Abl TarekamyHikaublsy Bbiaa-
Lb NiLBH3ii Ha CTBapSHbHE paablEBALLYAnbHLIX Abl TANEBI3IMHLIX NPaanpblieMcTBay MsicLoBara 3Ha4oHbHSA. [eplubl 3aayHiK, SKi
artpbiMay agmoBy, — “lHpapMaubIEHCapariH JleHTbIs”, kamnaHis, sikas Mena Hamep CTBapbiLb 3aMKHEHae KabarnbHae ceuisa,
3aknikaHae ab’sgHaub wmatnikia kabarisHeid cryx0Obl Yy ropagse JliHupl. Mackns Taro, sk agMoBa parigHarnbsHara ynpayrneHbHs
6bina nausBepmKkaHas HaubisHanbHbIM ynpayrneHbHeM noLuTay i TanekaMmyHikaublsy, kKamnaHis 3bBspHynacs ¥ KaHCTbITYLbIAHbI
Cya. AnowuHi cnacnaycs Ha apTbikyn 10 Oypaneinckan kaHBaHLUbI, A3e y3raasaeuua, LUTO raTbl apTbiKyr He 3aMiHae A3spxasam
aXblLbLAYNALb NiLdH3aBaHbHe, Y ThiM MKy | Takoe, npa sikoe BaA3euLa raBopka ¥ AaaseHar cnpase. Tamy, Ha yMKy KaHCTbITy-
ubliHara Cyaa, HArmeas3sybl Ha Toe, WTo apTbikyn 10 HakipaBaHbl Ha Toe, kab rapaHTaBaLb cBaboay MepkaBaHbHSY i iHcbapmaLbli,
raTa He asHadae, LUTO Takora KWTanTy MiLsH3ii MoXa aTpbiMaLb KOXHbI. PagaparnbHbl 3akoH AycTpbli ag 23 nictanaga 1979 rogy
anHéc ycto cpapy paaplé- i TaneBsLYaHbHS Aa Cdyapbl A3dpKayHara parynsBaHbHS; raThbl 3aKOH (bakTblivHa 3apa3apBaBay npasa
Ha BslWWYaHbHe 3a HaubisHanbHar pagbléssllyanbHan kapnapaubian, Obl Hiskara iHwara npasanpbIMsHANbHara akra, akpamsi
3aKoHy, LUTO paryntoe A3erHackLb raTan apradisaupli, HaMa. KaHcTbiTyubiiHbl Cya nepagay crnpaBy Y AOMiHICTpaubIHbI cya,
AKi y CBalo Yapry agMoBiy y 3afaBaribHeHbHi 3asBbl Ha Bblgady niudHsii 10 BepackHst 1986 roay; AroHae palldHbHe, y CyTHachLyj,
nayTtapbina nériky MepkaBaHbHsy KaHcTbiTyubiiHara Cyaa.

Awya 4 3aqyHiki cyTbikHynica 3 nagobHar npabnemain. Mpblybiv ABOE 3b iX HABAT HE 3bBAPTANICA HA TONbKI Y HaLbIAHaNbHbI
Cyg, ane 11 na camy niudH3ito, 60 Begani npa nasbiLbIlo ayCTPbINCKIX yragay 3 ratan Haroapl.

dakTblyHa, raTasi cnpaBa cTana anaxanbHan And npasa cpoakay Macasaw iHpapMaubli Qyponbl. bo Sypanericki Cyn 3assiy,
LITO Y BbIHIKY “mMaxHidHa2a fpagpacy, dacsicHymaza 3a arnowHisi 03ecsuyi2o03b03i, 2amkis abMmexasaHbHi H1 Mo2yupb bbiub arl-
payOaHbisi 3b MepKasaHbHSY KOfbKacbhyj HasiyHbIX Yacmomay i kaHanay”. LlikaBa afgaHaubiub, WTO, HAMMEA3aybl Ha Toe, Hi Apyri,

29 Bunnem @. Koptanc Anstec. O630p esponeticko2o 3akoHodamernbcmea o dughghamayuu. [[3NneKTPOoHHbI pacypc)/PaxbIM AOCTY-
ny:/ http://eu-project.medialaw.ru/6/4/k4.htm

30 Makogew M., YecppaHosa E.A. EBponelickasi KoHBeHLUs O 3aLuMTe npaB YernoBeka U OCHOBHbIX cBoboa. CTatbs 10. MpaBo Ha
cBoboAy BblpaxeHusi cBoero MHeHust. MpeueaeHTbl 1 kommeHTapun. M., 2001. C. 17.

31 “IncpapmaubiEHcdapaliH JleHTbis” Abl iHWbIA cynpaub AycTpbli, 1993. AdiubliHbl caiT Oypaneiickara cyga na npaBax Yanase-
ka // http://www.echr.coe.int/echr

48



International Law H‘MX’HIK ®

taken into consideration.

4) The Court takes a critical attitude towards the existence of criminal liability for defamation, though it does not
consider the measures to contain defamation to be superfluous.

5) The Court tolerates imprisonment for defamation, though the term of it or the amount of fine for the damage are
to be commensurate with the aim pursued. The sum to cover the damage may not be so high as to produce the danger of
the journalist’s or the periodical’s bankruptcy.

6) The right of a journalist to safeguard his/her sources of information is unshakable, including the immunity of the
latter from house and work searches, if these measures are taken to unveil the entity of the intelligencer.

3. The freedom of radio- and telebroadcasts

According to p.1 of Article 10 the right for receiving and proliferating information and ideas “does not preclude the
government from licensing radio, television or cinematographic enterprises”. But as for the freedom of radio- and
telebroadcasting the doctrine of the European Court has evolved greatly. According to Ms. Monica Macovei, a member of
the Council of Europe Coordination Committee on Mass Media, this clause was crammed into the Convention on the final
stage of its preparation. It was caused by technical reasons, particularly the limited number of frequencies available and
by the fact that at that time most European countries enjoyed monopoly for radio- and telebroadcasting. But the technical
progress in the sphere contributed to the settlement of such sort of problems30.

Let us consider the position of the Court by the example of the “Informationsverein Lentia”31. The subject of the case
constituted the refusal of the regional Austrian post and communications authorities to grant licenses to the creation of
local radio- and television agencies. The first to be denied the right was “Informationsverein Lentia”, a company nurtur-
ing the plans to create a self-contained cable network, aimed at uniting the numerous cable services of the city of Linz.
After the refusal was prompted by the National Department of Posts and Telecommunications, the company appealed to
the Constitutional Court. The latter alluded to Article 10 of the European Convention, where it is stated that the very Ar-
ticle does not preclude the states from implementing licensing, including that of the case in question. Thus, according to
the Constitutional Court, though that Article 10 is aimed at granting the freedom of opinion and information that does not
mean that such every single company can be granted such a license. The Federal law of Austria of September, 23 1979
attributes radio- and telebroadcasting to the sphere of state regulation; the law virtually secured the broadcasting right for
National Broadcasting Corporation. The Law was the only legal document to regulate the activity of the organisation. The
Constitutional Court forwarded the case to the Administrative court, which, in its turn, declined the granting of the license
on September, 10 1986; its verdict was a reiteration of the one by the Constitutional Court.

Four more applicants faced a similar problem. Two of them did not approach the National Court. Moreover, they did not
even apply for the license, being aware of the official authorities’ position on the issue.

The case grew practically epoch-making for the legai basis on European mass media. For the European Court stated
that as a result “of the technological progress, attained for the last decades, these limitations can no more be justifiable by
the scarcity of channels and frequencies available”. |t would be interesting to note, that in spite of the fact, that neither the
second, nor the fourth declarant did apply for the license, the Committee decided that it was of no importance: both of them
were considered to be the victims. Moreover, the whole situation was paradoxical, for the Court revealed that the state mo-
nopoly, i.e. licensing, is lawful (p.1 Article 10 of the Convention). But it conducted a detailed analysis to what extent the in-
terference is “necessary in a democratic society”. It is the above rendered analysis that is of the greatest interest (especially
for a Belarusian comparativist). Amidst ail the means, meant for securing respect for the values in question, the heaviest
restrictions are applied by the state monopoly, namely the complete impossibility to conduct broadcasting otherwise than
through the state-owned stations. A limited number of local cable stations acting within restricted area are of no serious
influence. The far-reaching character of these restrictions means they can be justified only in case of absolute necessity.

As a result of the technological progress achieved in the several latest decades, one can not justify the restrictions by
the lack of frequencies and channels. Besides, concerning the issue analysed, the existing limitations have largely grown
dated because of the increase in the number of foreign programs, targeted at the Austrian listeners and viewers, and the
decision of the Administrative Court to admit the lawfulness of their retranslation via cable. Finally, we can not deny the
existence of several other less restricting decisions. As an example one can refer to the practice of some states where
either the licenses are granted on some prearranged conditions, the contents of which is liable to change, or there exist
various forms of private people participating in the activities of national institutions. The government of Austria supplied one
more additional economic reason, namely that the Austrian market is too small for so many private stations and it would be
problematic to resist their forming “private monopolies”. The Court did not consider the arguments of the government per-
suasive. They were contrary to the practice of several European states, comparable with Austria in size, which contained
the formation of “private monopolies”. Their experience illustrates the baseless character of the government’s cautions.
Thus, the Court opines that governmental interference leading to the legal case, is non-commensurate to the aim pursued
and, respecitfully, is not necessary in a democratic state. In such case, Article 10 was violated.

In these conditions, the right of a state to introduce the licensing of audiovisual means of information receives a new
sense and a new purpose, namely, in the sphere of the freedom and pluralism of information securing that conforms to
public good32. The Court stated that the governments are not to regulate the licensing system of other than technical

30 Macovei M, Chefranova E.A. The European Convention on Human Rights and Fundamental Freedoms. Article 10. The right to
freely express one’s opinion. Precedents and comments. M., 2001. P.17.
31 “Informationsverein Lentia” and others against Austria, 1993. The official site of the European Court of human rights // http://
www.echr.coe.int/echr
32 “Observer” and “Guardian” against United Kingdom, 1995; “Informationsverein Lentia” and others against Austria, 1993. The
official site of the European Court of human rights // http://www.echr.coe.int/echr
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Hi YaubBepTbl 3a8YHIK HIKOMi He 3bBAPTanica na NiUdH3il0 Ha BALWYaHbLHe, — Kamicis npbiilina Aa BbICHOBbI, LUTO r3Ta HA Mae
3HaYaHbHA: aboaBa raTbis 3asyHiki pasrmsaaanics sk nauspnensis. bonbLl 3a Toe, Napagokce ratan cnpaebl Y TbiM, WTO Cya Bbi-
ABiy HACTyMNHae: MaHanonis A3spXasbl, TO 60K NiLdH3aBaHbHE, ECbLib NpaBamepHar (4. 1 apT. 10 KaBaHLupli), agHak nagpabssHa
npaaHanizaeay, y sIkol CTyrneHi raTkae ymsilanbHiLTBa Ecblb “HeabxoaHbIM y A3MaKpaTbivHbIM rpamaaaTee”. MeHasiTa y3ragaHbl
aHanis i yaynsie HanbonbLubl iHTapac (acabniea ans 6enapyckara kamnaparbisicta). Cspog ycix cpogkay, 3aknikaHbIx 3abscbne-
YblLb MaBary KawToyHacbLUay, Npa SKis BAA3eLUa raBopka, HanbonbLubisi abMexxaBaHbHI Ha cBaboay CroBa Haknagae asspxay-
Has MaHanonisi, a MeHaBiTa NoyHas HeMardbiMacbLb aXbILbLAYSALE BALLYAHBHE iHAKLL 5K Liepas HaubIsiHANbHbIS CTaHLbli | TONbKi
Y HekaTopbIX BbiNagkax i BeribMi abmexaBaHbIX rpaHiLax — npbl AanaMo3se MACLOBbIX KabanbHbIX cTaHupbIAY. [lanéka caransbHbl
XapakTap nagobHbIx abMexaBaHbHSY asHayae, LUTO siHbl MOryLib ObiLb anpayaaHbis TOMbKi Y Bbinaaky HeabxoaHachLi.

Y BbIHiKy TaXHi4Hara nparpacy, 4acsirHyTara 3a anoLUHis A3ecauiron3basi, raTblst abmexaBaHbHI CEHbHS H MOTyLb ObiLb anpay-
JaHblsl MepKaBaHbHSAMI KOMbKachLi YacToTay i kaHanay. Akpamsi Taro, AaTbldHa raTara Bbinagky HasiyHbls abMexaBaHbHi LMaT
Y YbIM CTpaUini CIHC Yy 3bBA3KY 3 NaBeniYaHbHEM fiKy 3aMeXHbIX nepagaday, pasbridaHblX Ha ayCTpbIACKYI0 ayablTopbIto, Abl
paLusHbHeM AOMiHICTpaubIiHara cyfa npbl3Halb NpaBaMepHachLb iX paTpaHbCbisALbli Na kabani. Hapalwuue, Henbra cbLbBsip-
[Kalp, LUTO He iCHye iHLWbIX pallaHbHAY MeHL abMexaBarbHara xapakrapy; y sikacbLi Npblknagy AacTaTtkoBa criacnauua Ha
NpaKTbIKy HEKaTOPbIX KpaiHay, A3e anbbo BbiAaroLLa MilaH3ii Ha agMbICIToBa araBopaHbIX YMOBaX, 3bMECT SKiX MOXa 3bMsHALLA,
anbbo npagyrnemkearoLLa po3Hbis opMbl YA3eny NpbIBaTHbIX acobay y A3eiHackLi HaubIsiHamNbHbIX iIHCTBITYTay. Ypag AycTpbli
NpbIBEY AaAaTKOBbl 9KaHaMiYHbl apryMaHT, a8 MEeHaBiTa, LUTO ayCTPbINCKI pbiHaK HaAaTa Marnbl, kab yMAChLiLb Takylo KOMbKachLib
NpbIBaTHbIX CTaHUbIAY, Skas Aassonina 6 nasbberHyLpb iX KaHU3HTPaUbli A y3bHIKHEHbHS “NpbIBaTHBIX MaHanonisy”. ApryMaHTbI
Ypapy Cya He nepakaHani. SHbl cynspaqaLlb 40CkBE/Y HekarbKix aypaneiickix a3spxasay, cynapayHarbHara 3 AycTpbisii name-
pY, A3e PO3HbIM YblHaM apraHisaBaHae axbiUbLAYreHbHe A3gpxayHara i npblBaTHara BslLMaHLHA cynpaBakaeuua 3axagami,
AKist NpagyxinsioLb CTBapaHbHE NpbIBaTHLIX MaHanonisy. ['aTa inoctpye 6e3rpyHToyHackLb acbusiporay Ypaay. TakiMm YbiHam, Cyn
NiYbiUb, WTO YMALANLHILTBA, AKoe cTana npagMeTam Crpadki, ECbLb HECYBbIMEPHbIM XafaHal mMaue Obl, agnaBegHa, H ECblib
HeabxoaHbIM Y A3MaKpaTbI4HBbIM rpaMaaaTee. Y Taki crnocab, mena mMecua napyLuaHeke apt. 10.

Y ratbix yMoBax npaBa A3fpkaBbl YBOA3iLb MillaH3aBaHbHE ayablEBidyarnbHbIX cpoakay iHpapmaubli HabbiBae HOBbI C3HC i
NpbI3HaY3HbHE, @ MEHaBITa, Y AKacbLli 3abeCbnAYaHbHS rapaHTbli cBaboab! i nriropaniamy iHapMaubli, Skas agnaesgae rpamag-
3kiM iHTapacam32. Cya 3asBiy, LUTO rpasa HaubisHarIbHbIX yriaday pa2yrisiealib CbicmaMy Jiy3H3a8aHbHSI Hs1 MOXa NMpbIMSHALLA
na iHWbIX, He 3bBA3aHbIX 3 TAXHIYHBIMI MbITAHLHAMI, MPbIYbIHAX, @ TAaKCaMa SHO Hs MyCilb 3aMiHaLb cBaboa3se BbISYNEHbHS, 3a
BbIHATKaM narpabaBaHbHAY, 3aMauaBaHbix Y 4. 2 apT. 10. Y cnpase pornepa Padkié Cyn nactaHaiy, ‘wmo d3sipxasam 0aseorie-
Ha KaHmpariseaup esuHaHbHe Y nrsiHe apeaaHisaubli Obl, y acabrigacbUi, y maxHidrbIX acnakmax. [ama, adHak, Hs1 3HaubIUb, WMo
TiY3H3ItHbIS 3axadkl He nasiHHbI nadHavanseayya nampabasaHbHsM 4. 2 apm. 10, anbbo y npouinearnbiM ebinadKy 23ma rpbiesi-
110 6 da eblIHiKay, cynpaubneanbix npadmemy i npbi3Ha4dHbHIO apmbikyna 10, axonneHaea pasam”.33 Y cnpase AympoHik Al34
Cyn npbi3Hay, LWTO BblKapbICTaHbHE A NpbliMa TANEBI3ifHbIX NparpamMay TakiX TOXHIMHbIX NpbiCTacaBaHbHSAY, SIK, HanpbIKraa,
cnagapoxHikaBbls Tanepki, He Tpannsie nag abmexaBaHbHe, sikoe 3bMsiilqae Y. 1 apt. 10.

[3apxayHass maHarionis y raniHe ayapléBisyarnbHbiX cpoakay iHdapMaLpli pasmsaganacs CyaoM siK Takas, LTO Cynspadbilb
apTbikyny 10, nepagyciMm Tamy, LLITO SHa Hsl y CTaHe 3absicbneybiLib pasHacTarHachLb iHpapMaubIHbIX KpblHiLay. [NagpabssHas
MaHananisaubls He 3baynsieyua HeabxoaHal y AaMakpaTbiuHbBIM rpamaasTee bl MoXa Oblub anpayaaHas Tornbki HeaaknaaHbIMi
caubIsnbHbIMI BbIMOrami. AQHaK, y Cy4acHbIX rpamaj3sTBax Ba YMOBaXx 3bAYIEeHbHS YC& HOBbIX crocabay BALIYaHbHSA Abl pacnay-
ctogy TpaHcdpaHT' epHal TarneBisii NpakTblyHA HEMaXKTiBa anpayaaup icHaBaHbHe MaHanonisy. HaageapoT, pasHacTanHacbLb
rpamag3kix 3axafay Hsi Moxa OblILb 3a4aBoneHa Tos:Ki Cinami aaHoOM BsilLYanbHam kamnariids.

[3esaHbHe apTbikyna 10 Takcama axonniBae KamMapUbILiHy*0 pakramMy ¥ aydbiéeisyarnbHbix cpodkax Macasall iHpapmaubli, HaBaTt
HAMEA354bl Ha TOW (haKT, LUTO HaLUbIHAMNbHbIA Yiadbi KapbiCTatoLLa LWbIPOKIM Nonem Ans aytaHoMii Boni ctacoyHa HeabxoaHa-
CbLli YBSAA3EHbHS abMexaBaHbHSY y rata cchapbi36. Y npbIHUbINE, paknsiMHas A3eHackLb MYCiLb aXbILbLSAYNsLLA 3 HanexHam
ajkasHacbLo ¥ AadblHEHbHI Aa rpamaa3TBa, Npbi raThiM acabniBasi yBara naBiHHa HaJaBaLLa MaparibHbIM KallToyHaCkLAM, SKis
nshKaub y NagMypKy gamakpaTbluHara AsspxayHara nagy. Paknsma, agpacaBaHas gseusMm, He naBiHHa 3bMsllYaub iHpapma-
Liblto, 300MbHYH0 HaLWWKoABILp iM, SHa NaBiHHA yniyBaLb iX y3poBeHb disbl4yHara, nebixivyHara i gyxosara pasbsilpus3d?.

ApTbikyn 14 KaHB3HLbIi HE JanycKae SKyk-KOMbBEK AbICKPbIMIHALILIO NPbI BblAaybl NLJHIIAY, @ Y BbiNagKy A3spXayHan MaHa-
nonii HA Mae npaea HenpanapubliiHa BbIA3SASUb ST3PHbI Yac NaniTbl4HbIM MapThISM, Npad3bBA3am anbbo iHLWbIM yCTaHoBaM,
AKIS MatoLpb NAYHYH0 Marnitbl4HYo, PaniriiHyto, dinssodckyto anbbo aTbiMHY0 Mpbipody. [Ans auaHki Taro, ui 6bina ganywyaHa
JObICKpbIMiHaLbIS anb0o HenpanapLbIiHackLpb, HeabxogHa byase ynivubilp yce acnakThbl NanitblyHara, paniriHara abl caublsrbHa-
ra XblUbLiA aanaBenHan cynonbHacbLi38.

32 “Ab3apBap” i “lapabisH” cynpaup 3nyyaHara Kapaneyctsa, 1995; “IHapmaLpisHcdapaiiH JleHTbia” Abl iHWbISA cynpaub AycT-
pbli, 1993 (naBoane AdiubiiHara canta Jypanerickara cyga na npasax Yanaseka // http://www.echr.coe.int/echr )

33 Iponepa Pageié Al bl iHw. Cynpaub Weanuapsli, 1990. AdiubiiHbl canT Jypaneickara cyga na npasax Yanaseka // http:/
www.echr.coe.int/echr

34 AyTpoHik A" cynpaub Lsaruapsli, 1990. AdiubliiHbl caiT Qypaneiickara cyna na npasax Yanaseka // http://iwww.echr.coe.int/echr
35 “IHchapmaubiEHcdapaiiH JleHTbiA” Abl iHWbIA cynpaub AycTpbli, 1993. AdiubliHbl caiT Oypaneiickara cyaa na npaBax Yanase-
ka // http://www.echr.coe.int/echr

36 MapkT iHTapH Bapnar 'm6X i Knayc BipmaH cynpaup ®apapatbeiyHan Pacnybniki HameudbiHa, 1989. AdiubIiHbl cant Jypanen-
ckara cyga na npaeax Yanaseka // http://www.echr.coe.int/echr

37 Chujicnbl arnsg cnpasay y ratan vacubl (“IHpapmaubiéHcdapaiiH JleHTbis” Apl iHWbIA cynpaub AycTpbli, 1993; “A63apeap” i “lap-

OblsiH” cynpaub 3nyyaHara Kapaneyctsa, 1995; 'ponapa Pageié Al abl iHw. Cynpaup LLBanuapsli, 1990; AytpoHik Al cynpaup LLBanuapsli,
1990; MapkT iHTapH Bapnar M'M6X i Knsiyc BipmaH cynpaup ®agapatbliyHan Pacnybniki HameuubiHa, 1989) npbiBoasiyua nasoane: Makosew M.,
YedpaHoBa E.A. EBponeiickasi KoHBEHLMS 0 3aLUuTe NpaB YeroBeka U ocHOBHbIX cBoboa. CTaTtbst 10. MpaBo Ha cBo6oAY BbIpaXeHUs1 CBOErO
MHeHus. [NpeueneHTsl n kommeHTapumn. M., 2001.

38 EBponelickue ctaHgapThl B 06nacTi npas YenoBeka: Teopusl U NpakTuka dyHKUMOoHNpoBaHus EBponeiickoit KoHBeHumm o 3a-
LMTe NpaB YenoBeka N OCHOBHbIX cBo6OA. YHuBepcuteT MUHHECOTbI.
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reasons, and they are not to hinder the freedom of expression, with the only cases fixed in p.2 Article 10 as exceptions. In
the Groppera Radio case the Court decreed that “the states are allowed to control the organisation of broadcasting and,
in particular, in its technical aspects. This does not mean, though, that the licensing procedures are not liable to p.2 Article
10. In such a case it would lead to the results contrary to the subject and the objective of Article 10 as a whole33”. In the
Autronic AG case34 the Court acknowledged that the deployment of such devises as, for instance, satellite gadgets, does
not fall under the limitation of p.1 Article 10.

The state monopoly in the sphere of audiovisual means of information as such was regarded by the Court to be thwart-
ing to Article 10, the major reason being its impossibility to secure the diverse range of information sources. The absolute
monopoly is not a necessity for a democratic society. It can only be justified in case of urgent public needs. Still, in a modern
world of the new methods of broadcasting and the expansion of transboundary television, one practically can not ground
the existence of monopolies. It is vica versa, the whole range of people’s interests can not be satisfied by one broadcasting
company”35.

The jurisdiction of Article 10 also embraces the commercials in the audiovisual mass media, regardless of the fact that
the national authorities enjoy the broad autonomy for applying restrictions here36. As a matter of principle, the advertising
activity is to be carried out with proper responsibility to the society, paying special attention to moral values, the foundation
of every democracy. The advertisement targeted at children must not contain any information, that might do them harm, it
should allow for their physical, psychological and spiritual development37.

Article 14 of the Convention prohibits any kind of discrimination while granting licenses, and in case of state monopoly
any disproportionate distribution of airtime because of political, religious, philosophical or ethical reasons is inadmissible.
In order to evaluate whether the discrimination did take place or not, one should take into account all the political, religious
and social life aspects of the corresponding society38.

33 Groppera Radio AG and others against Switzerland, 1990. The official site of the European Court of human rights // http://www.
echr.coe.int/echr

34 Autronic Ag against Switzerland, 1990. The official site of the European Court of human rights // http://www.echr.coe.int/echr
35 “Informationsverein Lentia” and others against Austria, 1993. The official site of the European Court of human rights // http://
www.echr.coe.int/echr

36 Markt Intern Verlag GmBH and Klaus Beerman against FRG, 1989. The official site of the European Court of human rights //
http://www.echr.coe.int/echr

37 Abrief overview of the cases in this part (“Informationsverein Lentia” and others against Austria, 1993; “Observer” and “Guardian”

against United Kingdom, 1995; Groppera Radio AG and others against Switzerland, 1990; Autronic Ag against Switzerland, 1990; Markt
Intern Verlag GmBH and Klaus Beerman against FRG, 1989) is cit. from Macovei M, Cefranova E.A. The European Convention on Human
Rights and Fundamental Freedoms. Article 10. The right to freely express one’s opinion. Precedents and comments. M., 2001.

38 The European standards in the sphere of human rights: the theory and practice of the European convention onb Human Rights
and Fundamental Freedoms. The University of Minnesota.
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