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IHCTBITYTY Oypaneickae npayHae rictopbli Makca lNnaHka, $paHkdypT-Ha-ManHe.

Takcm Opykyeuyua 3 nackasali 3200kl aymapa

A. YBoAa3iHbI

MpaekT, AaTblvHbl YNnbiBay MiHynara Ha npauachkl aypaneinckae iHTarpaupli, Mycilb Takcama Y3bHsiLb MblTaHbHE BblKa-
pbICTaHbHSA ricTapbl4HbIX BOOpasay y ratbix npauacax. MiHynae Ha écbub ab’ekTblyHan npayaan, ane EcbLb NApLINLbIAN,
CTBOpaHal po3HbIMi akTopami (Hanp., naniTelkami, nanynicukimi pyxami), a Takcama ricTopblsii ik HaByKan 3 ynacHbIMi
MaTaMmi Abl KpbITapaMmi paublsHanbHacbLli. TaMy kapuiHa MiHynara naycrae y BenbMi agpo3HbIX iHTapnpaTaupisx. Wmar
AIKis 3b ricTapblyHbIX BOGpasay y Qypone cTBopaHbis npayHau rictopeisii. [lamoBa ab Qypaneiickiv 3bBsA3e Hagana 6onbLu
rMblGOKYI0 CTyNeHb naniTblYHam iHTarpaubli, LWTO BbiKMiKana aydapbito HAaKOHT Jyponbi ¥ npayHan rictopblii.

Az Taro yacy naHaTak “Qypona” ctaycs Ui HA caman Haa3éHHan Taman AacknefaBaHbHAY 3b ricTOpbli NpaBa2. Ycé wro
€cblUpb “aypaneickiMm”’ agpasy X CTaHoBiLLA nparpaciyHbiM. YCé 4acbuen aypanencki okyc y3abimaelua TaMaTblYHbIMI
pamami KkaHrpacay gbl nyonikaubisly. MNpbiybiHam raTbiM TOHASHLUbISM ECbLib TOE, LUTC dypaneizaubis npaea, skas BbIrms-
Aae HenasbbexHan, npbiBANa rictopbikay y raniHe npasa Aa BigaBoyHae i ayTaMaTblyHae napuanubli: kani dypona mae
cTauua naniTel4HbIM 3bBA3aM, MiCTOPbIKI ¥ raniHe npa.a, Ak ChaubIaniCThiA Y NagcTaBax, MalLb nakasaub kapaHi npay-
Hae KyrnbsTypbl raTae HoBae CynornbHachkLi, 3pabiyLubl, TakiM YblHaM, iCTOTHbi YHECAK y AroHy0 AanenLuyto iHTarpaublio.
Mpadacis, sikaa npbiHamci Yy HameuubliHe écblUpb AacTaTkoBa MapridHanisaBaHaw y akaasaMiyHbIM NrisiHe Abl YKragseHan
Yy NpakTblYHbIA acnakTbl NpayHae agykalbli, Mae BAMiKiA WaHubl Ha Aaneflae icHaBaHbHe Obl pa3bBiubLUé. |, Hacampau,
nagaeuua HaTyparnbHbIM, LITO NpauUachl aypanenckae YHidikaupli Y3abiMyLb HOBbIA MblTaHbHI 1 M3Tbl AaTbl4Ha FiCTOPbIi
Haaryn. Cnacbinka HakoHT “KaxniBbIx JocbBeaay” y nepapobneHan Mpaambyne aa dypanerickae KaHCTbITyLbli Bbi3Ha4Yae
Qypony sk nNpaekT, ki écblpb IMIHEHHaN PaaKUbIsIn Ha HAACr! amanb YCAro KaHTbIHAHTY nagyvac Wmatnikix abliKratypay,
KIS 3bAYNANICA Ha AroHal TAPbLITOPBLI, Abl CycTaLLanbHBIA BblHiki [pyroe YcsacbBeTHae BaiiHbI.

[Onsa sypaneinckix Haubiy MNpaambyna écbub Hannepw CbicTaMaln Befay, sikif, sik nagka3Bae AocbBen 3b MiHynara,
Aatoup MardyeiMacblpb Jobpa ycbBAOOMILb YCHO Cyp’é€3HacbkLip HeOACbMNeKi 3bHILUY3HBHA A3MaKpaTblYHbIX aaKpbIThIX rpa-
Maf3Teay. bes pasymeHbHst MiHynara HAMa npbilwnackili — raTkiM 3bMecTaM pacnadbliHaeuua XapTbis nawbipaHara dypa-
nerckara 3bB53y. Y npbIBaTHaCbLi, NpayHiki, SKisg npayHyo ficTopbIio AK riCTapbl4HYO AbICUbINIIHY XYyTY43M yCbBEeAaMMsAoLb
AK 4acTKy AarmMatblyHae npayHae HaByki, MyCslb yCbBAOOMILb, WTO SiHa Ccyp’€3Ha 3akpaHae npabnembl aypanerickara
npaekTy. [3Ta y3gbiMae nblTaHbHE HAKOHT Taro, na-riepiiae, y siki cnocab npayHas rictopblst pobilub yHECAK Yy CTBap3HbHE
aypanenckae KaHCTbITYUbIMHae iA3HTbIYHACKUI i, Na-Apyroe, Ik HaByka npayHam rictopbli Mae paaraBaupb Ha LWIMaTiKia
npabnembl Abl HOBbISI M3ThI, SIKi CTBapae npawac aypaneinckae iHTarpaupli.

B. MpayHas rictopbifA ¥ nowykax 3ypaneickara (pyHgamMmaHTy

MeHagiTa rog nagnicaHbHas MaacTtpbIxXUkae 4aMoBbl CTaycs ThIM MyHKTaM aaniky, siki Bbiknikay HeabxogHacbLb HOBae
i bonbl Bblpa3Hae aypaneiickae apbleHTaBaHacbLi y AacbrnefaBaHbHsX 3 npayHae rictopbli. Ane ans npayHae rictopsli
Qypona écbLb BbinyyHa PbiM, ane He Bpycanb. MNpauac yHidikaupli aypanenckix iHCTbITyLbIaY, SKi 4oyxXbluua yxo kansa 50
pokay, AaraTynb HA ctayca ab’ektam gacbnefaBaHbHAY y raniHe rictopbli npasa3. [pocTbl TOXHIYHBI aKT, SKi BblHiKae 3
AbixaTamii, Wwro cknanacsa ¥ XIX crarog3pAsi i 4araTynb BenbMi iCTOTHa agpo3bHiBae repMaHictay bl pamaHicTtay, Hsi éCb-
Lb BaxKiM aprymaHTam. Amanb yce npayHbls ricTopblki HaMeudbiHbl écbLib LbIBiflicTaMi, a aypanerickae npasa sk capa
aaMbIcrioyuay 3 KaHCThbITyLblHara npasa HA Ecblb raniHom ix 3auikayneHacbusy. [3Ta, BeparogHa, crnpblublHgelUUa aa
XNYCbHi Y akagsMidHbIM camaysayrneHbHi npayHan ricTopbli, iKoe naassnsevuua HaBykoyLami 3 YCAro KaHTbIHIHTY.

Kab Hsa cTpauiub cyBsi3i 3 HaA3EHHbIMI NblITaHbHAMI Y NpayHar HaByubl, NpayHas ricTopbist ¥ MiHyNbIM 3anmanacs no-
LyKam npayHbIX Magansy, 3b aKiXx MOXXHa CKapbICTalb 9K 3 apbleHTblpay Y aypaneisaubli npasa. Kani rictopbls pasrnsagae
CBalo porio sk abapoHLy TpaablubIsy, raThid Magani cKipaBaHblA Takcama i Aa pbiMcKkara npaea, skoe pasam 3 XpbiCb-
LiisHCTBaM yBa)katoLLia 3a YbIHbHIKi, LUTO CTBapatoLb iA3HTbIMHackUb 3axaay. Cnacbinki Aa peiMckara npaea y aypanenckim
KaHTIKCbLe HeabXxoaHbIA NpayHaw ricTopbli MPbIHAMCI Ha TPOX Y3POYHSX.

Hannepw, peiMckae npasa yBaxaeuua y AsabaTtax HakOHT npayHae rictopbli 8K ius commune, YacTa HasblBaeula na-
A06HbIM YblHaM Yy CBaiM MpayHbIM NpakTblYHbIM acnakue Sk usus modernus pandectarum. HekaTopblg aaMbICAOYLbl Bbl-
nyvaroLb Sro napagbirMatbivHa Y USHTPbI SIK BbIKMIOYHA aypaneicki haHoMaH4. Maganb HaTypbl ius commune acabnisa
6ayHas Ha ¥3poyHi NpayHan agykaupli. [pyna npayHbix HaBykoyuay, SKis 300MbHbIA AavblHALLA, BbIKApbICTOYBakoYbl CTaH-
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A. Introduction

A project concerning itself with the effects of the past on the European integration process must also raise the question of
the emergence of guiding historical images in the course of this process. As the past is not objective truth, but a perception
generated by various actors (e.g., politicians, populist movements) as well as by history as a science in accordance with its
own aims and rationality criteria, it appears in very different narratives. Many such historical images of Europe are gener-
ated by legal history. Since the Treaty on the European Union brought European integration a deeper, political dimension,
a euphoria about Europe has broken out in legal history1.

Since then, “Europe” has advanced to become one of the most important reference points of legal historical re-
search2. Whatever is European is therefore progressive. Increasingly frequently, a European focus is forced upon the
thematic frameworks of congresses and publications. The reason for this is that the Europeanization of laws, which
is seen as unavoidable, has led many legal historians to an apparently automatic perception: if Europe is to become
a political union, legal historians, as specialists in foundations, must disclose the legal cultural roots of the new Com-
munity, and thus make an indispensable contribution to its further integration. The profession, which, in Germany at
least, is rather marginalized academically and has been inserted into the practical aspects of legal education, sees
its great chance of survival in this development. And, indeed, it seems obvious that the European unification process
must raise new questions and objectives with regard to history in general. The reference to “bitter experiences” in the
re-designed Preamble of the European Constitution defines Europe as a project which considers itself to be an im-
mediate reaction to the distress of almost the whole continent during the various dictatorships which emerged within
its territory and the devastating effects of World War Two.

The Preamble lets the European nation states appear, first of all, as learning systems, which, because of the past, are
well aware of the serious consequences caused by the collapse of democratic, open societies. There is no future without
the conscience of the past — this is the message of the prevision that opens the Charta of the enlarged European Union.
In particular, legal history as a historical discipline practiced by lawyers rather than a branch of dogmatic legal science, has
to acknowledge that it is seriously concerned about the challenges of the European project. This raises, first, the question
of how legal history contributes to the common goal of creating a European constitutional identity, and second, how legal
history as a science should react to the various challenges and new goals provided by the European integration process.

B. Legal History in Quest of European Foundations

Thus, it was specifically in the year of Maastricht, 1992, that demands for a new European orientation in legal historical re-
search became ever more emphatic. But, for legal history, Europe here means exclusively Rome, not Brussels. The institutional
European unification process which has lasted for some 50 years now has not yet become an object of legal historical research3.
The simple technical fact that, because of the dichotomy established in the nineteenth century and still relevant today between
Germanists and Romanists, almost all legal historians in Germany are civil lawyers, and European law as a field for constitutional
lawyers does not fall within the province of their subject, is not a sufficient explanation for this. The causes likely lie primarily in
an academic self-perception of legal history, which is shared by scholars from all over the continent.

In order not to lose the connection with topical questions in legal science, legal history in the past set about searching
for legal models that could act as guides in the Europeanization of law. Since legal history sees its role as upholding tradi-
tions, these models refer to Roman law, recognized alongside Christianity as an identity factor for the West. References to
Roman law in the European context are relevant for legal history on at least three levels.

First, Roman law appears in legal historical debates on Europe as the ius commune, often termed in this context, in
its legal practical aspect, as usus modernus pandectarum. As a genuinely European phenomenon, some scholars set it
paradigmatically at the centre4. The model nature of the ius commune is seen particularly at the level of lawyer education.
A group of legal scholars able to communicate across borders using standardized professional Latin jargon and trained
on the common basis of Roman law is to be a prototype for the cosmopolitan lawyers of the present as the bearers of the
European unification process. At the same time, the Roman ius commune is diffusely stylized into a common tradition and
is thus to become the pacemaker of European integration5. This overlooks not just the problems of actually transposing

1 Wolfgang Wiegand, Back to the future?, 12 Rechtshistorisches Journal 277 (1993).

2 Norm und Tradition 10 (Pio Caroni / Gerhard Dilcher, eds., 1998).

3 Reiner Schulze, Das Entstehen des Europédischen Gemeinschaftsrechts. Eine Forschungsaufgabe der juristischen Zeitge-
schichte, 16 Zeitschrift fur neuere Rechtsgeschichte 297 (1994).

4 Reinhard Zimmermann, Das rémisch-kanonische ius commune als Grundlage européischer Rechtseinheit, Juristenzeitung 8 (1992).

5 Reinhard Zimmermann, “Heard Melodies are sweet, but those unheard are sweeter ...“— Condicio tacita, implied condition und

die Fortbildung des européischen Vertragsrechts, 193 Archiv fur Civilistische Praxis 121 (1993).
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AapTbl3aBaHbl NpPadaCiiHbl NaLiHCKi XaproH i BbllKaneHbls Ha NaacTtaBe pbiMcKara npasa, écblb npartatbinaMm Ans Ka-
cMananiTblYHbIX NpayHikay cyydacHacbLi, sk HocbbiTay aypaneickara yHicdikaupliHara npauacy. TbiM YacaMm, peiMcKae ius
commune pacnayclofpxaHa CTbinidyeyua nag aryrnbHyto Tpagblublio | TakiM YblHaM Mae cTauua cTeiMynsaTapam aypaneinc-
Kae iHTarpaubli5. MaTbia HegaxsaThl 3b ricTapblYHae NAPCNAKThIBbI MakoLb ObiLb CKapoyaHbiMi 3 namepy. AHbl HA écbLb Bbl-
nyyHa npabnemami hakTbl4Ha NepaHocy KynbTypHae cnagyvbliHbl Y agykKaubIiHyl NPakTbiKy6, ane Takcama TbiM, WTO Mae
Has3oy usus modernus pandectarum — mapanbnto Ansa natpabay aypanenckae npayHae rictopbli. [pbiHamci Ha TapbITOpbIi
lepmaHckae iMNapbli MeHaBiTa raTas anoxa cranacs Y npayHaw rictopbli TeiIM Yacam, Kani peiMckae npasa 3rybina ceato
3HayHacbLpb, kab cTBapbiUb aA3iHCTBA. TapbITapbIANbHBIA A39PXKaBbl HA TIPLITOPLISX CTapoe IMMapbli 3b iX XYTKIM pasb-
BiTKaM LUyKani rpyHTYy Ans yMmauaBaHbHSA YriacHae HesanexHachbLi npas cynpaubnactayrieHbHe iXHbIX ynacHbIX NpayHbIX
Tpagbiublly pbiMCKaMy Npaey, Akoe yBaxkana LaHTpanbHyto ynaay Mabcbypray 3a “imnapckae npaBa”. KOHPbIHT, siki Bbi3Ha-
Ybly, WITO origines iuris Germanicil i cynpl, i MaricTpavkia cyasbasi ¥ IMnapsli npacini ganamori ¥ cdpapax, A3e 6bino gasoni
LsbKKa BbI3HAYbILb MaMiX KpblHiLaMi peiMckara i macuoBara npaea. ['aTa cbBegublub Npa h3aHOM3H, SKi CEHbHSA ECbLb
Haa3BblYai akTyanbHbIM AaTbiiHa O3: HaublisiHanbHae npa.a sik HOCbOIT parisHanbHae Tpaablubli cynpalpnacraynseyua
npaBy HaaasspxayHae hapmalbli SK CTaHAAPT i Bbl3Ha4YanbHbl KPbITAp AN A3spXayHacbLi KpaiHay-vanbuoy 33.

Ma-gpyroe, pbiMckae ius commune mae cTauua CynofibHbIM KyNnbTYpHiLKiM 6asicam ans aypanenckae kagblidpikaubli
rpaMagssiHckara npaBa, HaBaT Kani rata nnsHyeuua Ha ganékyto 6yayybiHio8. MaTas Ta3a agxinse 6onbll YbIM TOMbKI
Cy4acHbIsi araBopki NpayHam nanitbiki, SKia AaTblvaub aypanerickara ublBinbHara Kogakcy. HasaTt kani npayHas rictopblsl y
npbiBaTHaCbLi Nakasana, WTo ¥ NayHbIM Yace iadan kagbicikaLbli EcbLb HegacaranbHbIM AN HaUbISHANbHbBIX A35ipXKaBay,
HekaTopbla Naa3sanani Aymky, Wto 33 3gonee gacArHyLb ratan MaThl, | He 3Marni yoauybllb, WTO Npabnemsl LsanepaluHsara
rpamagsTtBa (Takis sk npaBa iHTaneKTyanbHaw yrnacHachLi i 3kaHaMiYyHae npasa Y LbIPOKiM COHbCE) MOryLib agHO Hs3HaY-
Ha naxopasiub af ratio scripta naHA3KTay.

Ma-Tpanusie, cnacbifnki Ha pbiMCKae npasa CnpblYblHALLA A3 BbI3HAY3HbHS KYMBTYPHbLIX Mexay Jyponbl, sKis 3Bbl-
YarHa yBaxarloLLa iA3HTbIYHbIMI TOPLITOPLISM, A3€e iM KapbicTanicsa. TakiMm YbliHaMm, aTpbiMniBaeuua: Ubi ius romanum, ibi
Europa9. 3Tk nagbixoq NpbiHaMci CsiHbHS ¥ HamMevublHe Nagaelya AactaTkoBa cacTapanbsiM Abl CTBapae NayHblA npab-
nembl gaTbldHa NawwbIpaHbHS OypasbBa3y Ha Ycxod. Kani BbidHavaub YCXOLHISA Mexbi Qyponbl cpapalt ynnbiBy pbiMcKara
npasa, atpbiMniBaeLLa, LTO HekaTopbla A3ApXaBbl-kaHAbIAATLI, K Hanexaub Aa bizaHTbIickae KynbTypHae cnagyblHbl,
anbliHyLLa na-3a Mmexami Qyponsi.

[3Tbl cxemaTblYHbl arnag pasyMeHbHs npayHan rictopbli QYponbl Beidynse HacTynHae: Sk yHAamaHTanbHasi HaByka
npayHas rictopbla cnpabye Bbi3HaublLb KynbTYpHbI Nagmypak Jyporbl. Axa rpyHTyeuua Ha 6onbll Ui MeHWw aantcTpa-
BaHall akafamiyHal TeapaTblyHal nparpame, WTo abanipaelua Ha KaHUaNUbli “Tpagbiubli”, “agsiHcTBa” | “KynbTypbl”, AKis
anbbo HegacTaTKoBa Bbl3HaYaHbIs!, anbbo Hs Bbl3HaYaHbIA Haarysl.

Mpauacy iHCTbITYUbIMHaM YHidikaubli Qyponbl He Hagaeuua HarnexHae yBari. bonbLuacbLb NpayHbIX ricTopbikay He pasrns-
JatoLb iHCTBITYLbIAMI3aLbIo Sk NpbIBabHbI ab’eKT Ans AacknenaeaHbHSYy. 3amMecT ratara rictopblkami pobsiua wmat cnpobay
BblHaxokaHbHA ayparnenckae rictopbli 3 MaTai NepaBaxbilpb HalbIsHaNbHbIS FiCTOPbI, AKiS yBaxatouua SK nepallkoabl Ans
iHTarpaLpli, NagKpackiBaodbl TakcaMa, LUTO aryfibHbIS pbiCh! 3yparienckara aasiHcTBa MOLHa 3bHiTaBaHbIst 3 NpayHaw ricto-
pbisii. ['3Ta Navanocsa Ha xBani iHTarpaubliiHae pbiTopbiki (Integrationsrhetorik) i cTBapbina CBOW ynacHbl rarnoyHbl MiT, ans6o
Leitnarrative, pns Qyponsbl. Ak aasHavanacs BbILLSR, rarioyHaii criacbisikam npbl raTbiM 3bsAynseLua cnacbinka Ha PbiM. Akpamsi
Taro 3raggaroLb Takcama “aobpbis Tpaabiupli” 1776 poky, ki atpbivani pacrnayctod y Qypone npas HacTyncTebl paHuyckae
paBanioLbli, HaTypanbHae npasa (acabniea ¥ Hameuubine nackns [Opyroe YcackeeTHae BaiiHbi)10 i Kogske Hananeowa, siki
yBaXxaeLla Banikan sypanerickan Maganbnio kagblgpikailbli, LUTO cTacyella Aa po3HbIX TpaablLbIsy i IpayHbIX KynbsTypay, i 3b-
ayngeyua yHidikaBaHblM NpagykTam 3akaHadaycTea, NpblaaTHbIM ANst 9KcnapTaBaHbHS. HaBykoyLbl, SIKiS 3aHATbIS NOLLYyKaMi
[06pbIX Tpaabiubisy, BblkapbiCTOyBatoLb BoOpasbi MiHynara sik sickpaeblsi Npblknaabl iHakw, YsiM MNpaambyna Sypanenickai
KaHcTbITyLbli ¥ SKacbLi nanspamkaHbHAY Taro, LUTO MoXxa aaobluua, Kani NayHbls M3Tbl HA Obini gacarHyTeis. Harmeassusl Ha
LUMaTAiKYH KpbITbIKY Cynpalb ycrayneHbHs NayHbIX abcTaBiHay L MOMaHTay aypaneickan rictopbli 3 HaBykoBara rneaasiwiya,
Mbl MYCiM MpbI3HaL TOE, LUTO Ham NaTpabHbIA pasHacTanHbIA hopMbI ricTapbivHbIX BOBpas3ay. |asHTbIMHackLb HA MOXa ObiLb
CTBOpaHam TOMbKi Ha MafcTaBe HaraThbiey, 3 BblkapbICTAHbHEM XaxMiBbIX MiTay. I[HTarpaLbls BbiMarae BbiBy4Y3HbHSI HOMeCcHbIX
JocbBeay pasam 3 BbIByY43HbHEM MAaCbMsIXOBbIX MCTOPbIAY, SKiS MOXHa BblKapbICTOYBaLb Y siKacbli Hanpamkay i y3opay ans
naniTel4HbIX NaBoAsiHay y npbiwnaceyi. LLUTo Mae 3Ha4sHbHe Ans namsui naacobHara iHAbIBiAY, SKi ECbLb NAYHLIM HAKOHT
BbIBYY3HbHS Na3bITblYHbIX i HAraTbIyHbIX AOCbBEAaY, TakcaMa €CbLib BEMbMi LIKKIM ANA NamMsALi KanekTblyHara apraHiamy, siki
Mae ObiLup CTBOpaHbIM Npa3 YHECaK ricTapbldHan Haeyki. [laTbliyHa ratara oaHOMS3HY riCTOpbISt Haaryn i npayHas ricTopbis y
npbiBaTHaCbLj MycsLb OblLb MN3YHbIMI HAKOHT agHae Hebsicbneki, SIKoN Ecblb CTBapaHbHE MITY. Kab 3absacbneybiub NNEHHbIS
YHECKI ¥ nNpauac CTBapaHbHS dypanenckae namsui, NagkpacbniBakodbl igdanbHbis aypanenckis Tpageiupli (kani rata Haaryn
MarybimMa), NpayHas ricTopblsi MyCillb Bblpa3Ha Bbl3Haubllb MshKY Namik HaByKal i NcaygaHaByKOBbIMI MpblayMKami. [icTopbis
Mae ObliLpb MayHaM HaKoOHT haKTy, LUTO NCayAaHaByKOBbIA MPbIAYMKI 3bAynsouLUa YbiMCbLi afpo3HbiM af HaBykoBara BblKa-
pbICTaHbHSA KpbIHiL@Y, HaBaT 3BaXatodbl Ha Toe, LUTO BbIHIK McTapblyHara facbrefaBaHbHs Hikoni Hacampad HA Moryupb Obib
ab’ekTblyHbIMI, Ui 3pabiup 6ayHal BOKy LUTOCbLi NagobHae fa rictapbldHae npayabl, naBoane PaHke, natpadytodbl pakaHc-

5 Reinhard Zimmermann, “Heard Melodies are sweet, but those unheard are sweeter ...” — Condicio tacita, implied condition und
die Fortbildung des européischen Vertragsrechts, 193 Archiv fir Civilistische Praxis 121 (1993).

6 Dieter Simon, Rémisches Europarecht, 12 Rechtshistorisches Journal 315 (1993).

7 Michael Stolleis / Hermann Conring, Beitrag zu Leben und Werk(1983).

8 Reinhard Zimmermann, Roman Law and European Legal Unity, in: Towards a European Civil Code 67 (Arthur Hartkamp /

Martijn Hesselink / Ewoud Hondius / Edgar Du Perron / Jan Vranken, Eds., 1994); id., Roman Law and the Harmonization of Private Law
in Europe, in: TOWARDS A EUROPEAN CIVIL CODE 21 (3rd ed., 2004).

9 'n.: Paul Koschaker, Europa und das rémische Recht 2-4 (2nd ed., 1953).

10 Arthur Kaufmann, Die Naturrechtsrenaissance der ersten Nachkriegsjahre, in: Die Bedeutung der Wérter105-132 (Michael
Stolleis / Joachim Ruckert, eds., 1991).
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the cultural heritage into educational practice6, but also that calling the usus modernus pandectarum a model for European
legal science needs, from a historical perspective, to be cut down in size. On the territory of the German Empire, at least,
this very epoch was one in legal history in which Roman law lost its power to create unity. The increasingly rapidly growing
territorial states on the lands of the old Empire sought to underpin their search for independence by opposing their native
legal traditions to the Roman law which embodied the Habsburg central power as “Imperial Law”. Conring discovered the
origines iuris Germanici7, and the courts and magistrates in the Empire took recourse, in ways which were rather hard to
grasp, to Roman and to local sources of law. This points to a phenomenon that is specifically topical today in relation to the
EU: domestic law as a vehicle of regional tradition is opposed to the law of a super-ordinate state formation as a standard
and a demarcation criterion for the statehood of the EU Member States.

Second, the Roman ius commune is to serve as a common cultural basis for a European civil codification, even if this
is planned only for the remote future8. This stance ignores more than just the current legal policy reservations regarding
a European civil code. Though legal history, in particular, has pointed out that the codification ideal has, for some time, no
longer been achievable by nation states, some seem to trust in the EU for the attainment of this goal and fail to see that
the current problems of modern societies (such as intellectual property rights and economic law in the broader sense), can
derive little from the ratio scripta of the Pandects.

Third, references to Roman law were supposed to help to determine the cultural frontiers of Europe, which were supposedly
identical to the area in which it was applied or received: Ubi ius romanum, ibi Europa9. This approach seems to be rather out-
moded today, in German legal history at least, and it meets with new problems in connection with the eastward enlargement.
Were Europe’s eastern frontiers to be determined according to the area of influence of Roman law, then some of the member-
ship candidates belonging to the Byzantine cultural area would have to be defined as being outside Europe.

This sketchy stocktaking of legal historical perceptions of Europe yields the following: as a fundamental science, legal
history seeks to define the cultural foundations of Europe. It is based on a more or iess unreflected academic theoreti-
cal programme which revolves around concepts as “tradition”, “unity” and “culture” which are insufficiently defined or not
defined at all.

What is rather neglected is a tackling of Europe’s institutional process of unification. Most legal historians do not consider the
exertions of institutional Europe as attractive objects of research. Instead, the various attempts made by historians to search
for an overarching European history in order to overcome national histories, which are seen as obstacles to integration, by
stressing common features of European unity are strongly applied by legal history as well. It has embarked on a mainstream of
“Integrationsrhetorik” and develops its own “Leitnarrative” for Europe. As was described above, the most important of these is
the reference to Rome, but there are also references to the “good traditions” of 1776, which spread in Europe in the aftermath
of the French Revolution, Natural law (especially after the Second World War in Germany)10 and to the Code Napoléon, which
is celebrated this year as the great European model of codification, compatible with different traditions and legal cultures and
a unifying product of legislation suitable for export. The scholars engaged in the seeking of good traditions use images of the
past as shining examples, not as the new European Constitution does in its Preamble, as warning signs for what can happen if
certain goals are not achieved. Despite all the criticism that can be raised and that has been raised here against the apotheosis
of certain moments, or circumstances in European history from a scientific point of view, it has to be accepted that we need dif-
ferent forms of historical images. Identity cannot be created only in a negative way, by the use of appalling narratives. Integration
requires both, the learning from bitter experiences and the learning from success stories which can serve as guidelines and
examples for political conduct in the future. WWhat counts for the memory of a single individual, who is reliant upon learning from
positive and negative experiences, is also crucial for the memory of a collective entity, which is to be created by the contributions
of historical science, too. Regarding this phenomenon, history in general, and legal history in particular, have to be aware of one
danger, which is the creation of myth. In order to provide fruitful contributions to the process of creating a European memory, by
emphasizing ideal European traditions (if this is at all possible), legal history has to be aware of the borderline between science
and story-telling. It has to be aware of the fact that fiction is something different from the scientific treatment of sources, even if
the results of historical research can, of course, never be objective and can never bring to the fore something like historical truth,
according to Ranke’s claim of reconstructing an event “wie es eigentlich gewesen ist’11. The task of every historical discipline
is to present and summarize sources by means of descriptions that are transparent to readers, and therefore leave a sufficient
space for interpretation to everyone. If historical science renounced this fundamental requirement, it would lose its credibility.

C. Legal History in Quest of Darker Pasts

The efforts made by legal history to discover darker sides of legal thought, or legal practice in the past, has often aimed
at “Vergangenheitsbewdltigung”12. Even though this term is questionable, because what has happened can either be
recalled or forgotten, but not be coped with in the sense of “Bewaltigung”, it expresses the underlying aim of many studies
in legal history, especially after 1968. This consists of understanding the collapse of the rule of law and the devastating

6 Dieter Simon, Rémisches Europarecht, 12 Rechtshistorisches Journal 315 (1993).
7 Michael Stolleis / Hermann Conring, Beitrag zu Leben und Werk(1983).
8 Reinhard Zimmermann, Roman Law and European Legal Unity, in: Towards a European Civil Code 67 (Arthur Hartkamp /

Martijn Hesselink / Ewoud Hondius / Edgar Du Perron / Jan Vranken, Eds., 1994); id., Roman Law and the Harmonization of Private Law
in Europe, in: TOWARDS A EUROPEAN CIVIL CODE 21 (3rd ed., 2004).

9 See Paul Koschaker, Europa und das rémische Recht 2-4 (2nd ed., 1953).

10 Arthur Kaufmann, Die Naturrechtsrenaissance der ersten Nachkriegsjahre, in: Die Bedeutung der Wérter105-132 (Michael
Stolleis / Joachim Rickert, eds., 1991).

11 See Karl-Heinz Metz, Grundformen historiographischen Denkens (1979).

12 Helpful overviews are provided by Peter Reichel, Vergangenheitsbewaltigung in Deutschland (2001), Vergangenheitsbewalti-

gung durch Recht (Josef Isensee, ed., 1992) and Vergangenheitsbewaltigung am Ende des 20. Jahrhunderts (Helmut Kénig, ed., 1998).
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TPYKUbli Naa3ei, SK rata Hacampad Obino ¥ MiHyneim11. MaTtai koxHaw rictapbiiHam AblCUbIMNiHbl ECbLb 2AMCTPaBaHbHE i
nagcymaBaHbHe KpblHiLay npas anicaHbHi, Sk écblb BigaBOYHbIMI AN YbITA40y, i, TakiM YblHAM, CTBapaHbHE AacTaTkoBae
npacTopbl Ans yracHar iHTapnpaTaubli 4ns KoxHara. Kani rictapbldHas HaByka 3payalila ratara nagcraBoBara narpabaBaHb-
HS1, siHa 3ry6iub AaBep Aa csibe.

C. MpayHas ricTopbif y nowykax LémMHara MiHynara

Boicinki, 3pobneHbia npayHbIMi ricTOpblkaMi ANA AacbfefaBaHbHs LEMHbIX MnsmMay npayHae Aymki abo npayHae
npakTblKi, YacTa ckipaBaHblsl Ha nepaagoneHbHe MiHynara (“Vergangenheitsbewéltigung”)12. Harneassybl Ha Toe, WTO
raThl TOPMIH ECbLib AbICKYCilHLIM, 60 YCé, WTo ObINo 3ba3elicbHeHa, MoXa Obiub aapbiHyTa Ui 3abbiTa, a He pasrnsgal-
Lua siKk HenacpagHa nepaaponeHbHe (“Bewdltigung”), éH nagkpacbniBae M3aTbl LUMATNiKiX JacbnefaBaHbHAY y npayHamn
rictopbli, acabnisa nacena 1968 p. AHbI cknagatouua 3 pasyMeHbHS 3aHsMagy BSPLUSHCTBA Npasa i crycTawanbHbIX
ynnbiBay ratara 3aHsnagy 3 Matav Melb mMardsiMacblpb Npagyxiniub nagobHbls NamMbisiki y 6yayybiHi. AKpams ratara Ha-
Aaelua 3HayHas yBara neparnagy biarpadcisy naacobHbIx npayHikay 3 maTan 3absicbneybilub rpamaastea iHbapmaubian
npa Toe, WTo agdbinocsa nacbnst 1945 p., kani 6onbliacbUb NpayHikay apbl AbIKTaTypbl Obini Npbl Nacagax. BaxHacbupb
ricTapblyHbIX AacbregaBaHbHAY ratkara KwrtanTy écblUb 6accnpayHaii. MpayHasa cbicTaMa HaupblstHan-caubisnicTblyHae
HsmeudblHbI cTanacsa acabnisa gacbnegaBaHan13. ITanbsHcki alwbiaM Takcama 3apa3s CTaHoBiLLa ab’ekTam BbIBYY3Hb-
HS nNpayHam rictopbli14. [aTakcama i iHWbIS AbIKTaTypbl, Y NpbiBaTHackUi, y Fiwnarii i MapTyranii, Beiknikaooub LikaBacbLb
AacbnepHikay. 3 TaxHiYHara rmeggsiwya “Vergangenheitsbewéltigung” Hs EcbLb KnACbIMHaA TaMan Ansa npayHawn rictopeili,
Tamy LUTO SIHO ¥ NayHaw cTyneHi 6onblu 3bHiTaBaHae 3 cy4acHachbLto, YbIM 3b MiHYMbIM. AKpams ratara, SHO AoYri Yac He
pasrnsganacsa sk “aypaneiickae” nbiTaHbHE, a XyT4al — cnpasai HAMeLuKae YHyTpaHae naniTblki. [9Ta Takcama BigaBou-
Ha 3 dakTy, WTo naHsATak “Vergangenheitsbewaéltigung” Ha Gbly nepaknag3eHb! Ha iHLLbIA MoBbl. Kani nepaagoneHbHe
MiHynara 6bIno TonbKi HAMeLKan npabnemar i HaynpocCT crnpaBai HAMELKIX Cy10Y, ChiTyalblis Obina 3pasymenan. Teino-
BbIM npblknagam “juristische Aufarbeitung” 3bsiynseuua AyLBiLKi Npauac, siki anbbiyca y 1963-65 pp15. AroHas ragasiHa
Obina HsagayHa ywaHaBaHas BbicTaBan y OpaHkdypue, skas Mena gobpeis Boaryki16. Cyg nactasiy 3a MaTy YHiKHYLb
nayTapaHbHs MiHynara i naarpbiMalb HOBbI ManiTbi4HbI NadaTak. MNakapaHbHe 3naybiHLay Obino Tonbki aaHON MaTan, skasi
3bAynAnacsa NpbIHAMCi HA MEHLU iCTOTHal 3a MATy 3aaxBoLiLb rpaMaaskia Aabarbl. [icTapblyHbIS hakTel cTanicsa dakrami,
LUTO Meni 3HaYyHacbLb y cyaoBan cnpase. Msika namix cyasbasami i rictopbikami y raTan cnpase He 6bina Takon TpbiBanam
i BbI3Ha4YaHaw, sk y SKON-koneYbl iHWam, 3a BblHATKAM agHae akarniyHackli: MiHynae, Wwto 6b1no cTBopaHa CyaoBbIM npa-
Lacam, HenacpagHa i nariyHa BblHiKana 3 cygoBae audHKi, Skas BbipaszHa nakassana posbHily namipk cnpassasnisacbLio
i HecnpaBsianiBacbUto. Po3bHila namixk axesipami i 3anadybiHLami Takcama Obina BblpasHai i rpyHTaBanacs Ha BsAni3HbIM
caublsAfibHbIM KaHC3HCYCe.

Mapaeuua, WwWTo 3apa3 naycrana cbiTyaupls, kani “Vergangenheitsbewéltigung” 6onblu He AaTbiybILb BbikMNoYHa Mana-
kocTy. Y HameuubiHe Bbini aaKpbITbIS HEKATOPbIS HOBLIS acnakThl ricTopbli [pyroe YcsicbBeTHae BaiiHbl. PamaHbl i ricta-
PblYHbIA AacbiiefaBaHbHi, A3€ HeMUbl NaycTalub sk axBsipbl, aTpbiMAiBaoub ycé& bonbluyto ayabiTopbito17. Bobpasbl
MiHynara He 3bMsHSOLLA Lankam, ane cTtaHoBsuua 6onbw cknagaHbiMi. Hemuay nadbiHaloub nakas3Balb SK axBapay
6ombaBbIx HanéTtay anbbo Ak yuekaqoy, LUTO NakyTyioub afj nepacbreay pacenckan apwmii. HesanexHa ag taro, y HaBy-
KOBaW Lji MacTaukawv nitapaTypbl 3baynsiouua rstsist npaybl, 6onbliacsLb 3 raTbiX FiCTapbl4HbIX TBOPAY HA MaloLb HiYora
arynbHara 3b HeabrpyHTaBaHbIM P3Bi3isHi3MaM.

Ycé X ratkia nagbixodbl WYblpa BiTawouua HeKaTopbiMi rpynami i nagatoouua sk Magbldikaubli rictapblyHbix Bo6pasay,
AKist Aa3BansoLb HeMuaM panpa3sHTaBalb csibe Y skackLi axBspay 3 MaTan neranisaubli ixHbix natpabaBaHbHSY KaMNaH-
caupli. CtBapaHbHe Prussian Claims Society (“PreuSische Treuhand”), sikoe 6eccapoMHa nasbivbina ims “Jewish Claims
Conference”, aTpbiMana MOLHbI FPYHT AN CBaiX A3€SHbHAY Y BbIHIKY Hsi4ayHIX 3bMeHay Y KaHCTpyKubisX MiHynara. [a-
Tae TaBapbICTBa BblaTHa cTBapae HOBbIA A3iHiLbli arynbHaBsAoMbIX popMay nepaagoneHbHs MiHynara. NawbipaHbHe
OypasbBA3y Ha ycxod Ecblib Naa3esi, sikas MoXa iCTOTHa NaBsniybilb iX WaHLUbl HA aTpbiMaHbHE KaMnaHcalbli 3a cTpa-
YaHylo MaémacbLb. Crnacbinatubicst Ha KanaHrareHckiss KpbITapbl, a, MaxniBa, y XyTKiM Yace i Ha aypanewnckyto KaHCTbl-
TyubItO, YanbLbl raTae acaupblsubli XO4yLb cnarHaub KamnaHcaubli cBaix crtpartay. Y [Nonblidbl rata BblkNikae BAMiKY
3aHenakoeHacbLb i 3HOYKY BsipTae Aa XbilbLs CTApyk BapoXacbLb i Xax, Y ToW yac sk y HameuubliHe 3HauyHas yacTka
rpamagskae QyMmKi CTaBilla fAa ratara NbiTaHbHSA JOCbILUb abbisikaBa.

'aTa nakassae, SK 3bMeHbl ¥ MCTapbI4HbIX KAHCTPYKLbISX MOTyLb Obilb CKapbICTaHbIs ¥ skacbLi CpoaKy neriTbiMisalbli cy-
YacHbIX MPAT3H3IAY | YakaHbHSY, HS 3rafBatoYbl ranoyHyto npabnemy cygauyblHeHbHAY namix “Vergangenheitsbewdéltigung’ i
diHaHCcaBbIMi pacTbITYyUbISMI. Bbinaaak Takcama nakassae, WTO 3ypanencki KaHCTbITYLbINHBI NPaekT MOLHa 3anexbilb
aj acbusipoXHara BblKapbICTaHbHS MiHynara JQyporbl, Tamy LITO, SK BblHiKae 3 CbiTyaubli, AHO MOXa iCTOTHa ynnblBaLb
Ha nagbixoabl i A3esHbHI. Bobpasbl MiHynara craHoBsiyua 6onblu cknagaHbiMi. [MpblybiHal Ha Toe Ecblb HeabxoaHackLb
3a3iHo4YaHbHA NaacobHbIX HaUbISIHANbHBLIX FICTOPLISY | TOecHacbUAY nag agHbIM aypanenckiv gaxam. Y raTbiM npawace
Haf3BblYal BakHal EcbLib POns rictapbldHae HaByki. HaBaT kani e Henbra yBaxaub 3a Lankam ab’ekTblyHyto, sHa Mae
apacobiub cBae kaHCTPYKLbli MiHyrnara ag iHLWbIX, SKis naycrani y BbIHiKy LicKy rpynoBak Ui naniteikay. EMHan matai écbub

11 'n.: Karl-Heinz Metz, Grundformen historiographischen Denkens (1979).

12 CracoyHa rataw Tambl m.: Peter Reichel, Vergangenheitsbewaltigung in Deutschland (2001), Vergangenheitsbewaltigung durch
Recht (Josef Isensee, ed., 1992) and Vergangenheitsbewaltigung am Ende des 20. Jahrhunderts (Helmut Kénig, ed., 1998).

13 Michael Stolleis, Die Rechtsgeschichte im Nationalsozialismus. Umrisse eines wissenschaftsgeschichtlichen Themas, in: Recht
im Unrecht. Studien zur Rechtsgeschichte im Nationalsozialismus 57 (1994).

14 Aldo Mazzacane, La cultura giuridica del fascismo: una questione aperta, in: Diritto economia e istituzioni nell Italia fascista 1 (2002).

15 Hermann Langbein, Der Auschwitz Prozess vol. | & Il (1995).

16 'n. katanér: Auschwitz-Prozess 4 Ks 2/63 Frankfurt am Main (Irmtrud Wojak, ed., 2004).

17 . Hanp.: Jorg Friedrich, Der Brand (2003), and Giinter Grass, Im Krebsgang (2002).
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effects produced by it, in order to be able to avoid similar failures in the future. Apart from this, it consists of re-assessing
the biographies of individual lawyers, in order to provide further information about what happened after 1945, when most of
the lawyers from the era of dictatorship were still in office. The importance of historical studies of this kind is uncontested.
The legal system in national socialist Germany, in particular, has been subject to numerous enlightening studies13. Italian
fascism, too, is now starting to be examined from the point of view of legal history; for everyone 14, other dictatorships, such
as the ones in Spain or Portugal, are becoming subjects of interest. Technically speaking, “Vergangenheitsbewaltigung” is
not a classical issue of legal history, because it is, to some degree, more related to the present than to the past. Apart from
this, it did not seem to be a European issue for a long time, but rather a matter of German domestic politics, which is also
shown by the fact that “Vergangenheitsbewéltigung” is not translatable into another language. When “Vergangenheitsbe-
wéltigung” was only a German problem and merely a task for German courts, things were very clear. A typical example for
“juristische Aufarbeitung” is the Auschwitz trial that took place from 1963-196515. Its anniversary was recently recalled with
a well-received exhibition in Frankfurt16. The court has set itself the task of avoiding a repetition of the past and of sup-
porting a new political beginning. The punishment of criminals was only one objective, which was at least as important as
was the objective to cause a public debate. Historical facts became judicially relevant as the facts of a case; the borderline
between judges and historians became sketchier in this trial than in many others, despite one difference: the past which
was generated by the lawsuit had to be immediately followed by a value judgement, which clearly showed the distinction
between justice and injustice. The distinction between the victims and the offenders was clear, and it was based on a huge
social consensus.

Now, there seems to be a situation in which “Vergangenheitsbewéltigung” no longer means an exclusive reference to the
Holocaust. In Germany, some new aspects of the history of the Second World War are recently being discovered. Novels
and historical studies in which Germans appear as victims begin to draw the attention of a larger audience17. The images
of the past do not entirely change, but they become more complex when average Germans begin to appear as victims of
bombing raids or as refugees, suffering persecution by the Russian army. independently of whether they appear in a more
scientific or artistic fashion, many of these historical contributions have nothing to do with an unreflected revisionism.

Nevertheless, they are extremely welcome to some pressure groups as modifications of historical images, which allow
Germans to present themselves as victims in order to legitimize their claims of compenzation. The founding of a “Prussian
Claims Society”, which unashamedly borrowed its name from the “Jewish Claims Conference”, has derived a driving force
from recent changes in constructions of the past. This association skilfully redefines common patterns of “Vergangenheits-
bewidltigung”. The eastern enlargement of Europe is a circumstance which might enhance their possibilities of obtaining
compenzation for their lost property. Referring to the Copenhagen criteria and, as soon as there is the possibility, to the
European Constitution, the members of the association want to enforce their claims. In Poland, this is creating huge con-
cern and brings old fears and animosities to the surface once more, while in Germany, large parts of public opinion are
rather indifferent.

This shows how changes in historical constructions can be used as a means for legitimizing present claims and expecta-
tions, not to mention the general problem of the reiationship between “Vergangenheitsbewéltigung” and financial restitu-
tion. The case also shows that the European constitutional project strongly depends on a cautious treatment of Europe’s
past, because, as this case shows, it is still present and able to determine attitudes and actions. If images of the past are
becoming more complex and complicated, because single national histories and their identities have to be brought together
under one roof, then the role of historical science is increasingly important. Even if it cannot claim to be completely objec-
tive, it has to distinguish its constructions of the past from others which are derived from pressure groups or politicians. Its
task is to provide serious information about the past, which is not motivated by political or economic interest.

D. Alternative Approaches

Recently, some attempts have been made to approach the issue of “European integration and legal history” from dif-
ferent frameworks than those that merely rely on seeking traditions. They came from Pietro Costa and his colleagues at
the ‘Istituto di Storia e Teoria del diritto’ in Florence. In the recent volume of the Quaderni fiorentini, dedicated to “L ‘ordine
giuridico europeo, radici e prospettive”, Costa suggests a “metodo diachronico” to approach the subject18. This means an
attempt to historicize the current legal phenomena regarding European integration. Answers were sought by comparisons
of the political and juridical present of Europe with similar situations in the past.

Following this objective, Maurizio Fioravantisheds a new light on the genesis of the European Constitution, comparing
it to the birth of the American Constitution in the 18th century. The message might be that the Americans have managed
to overcome similar concerns that we have today, but that we will make it, too — “historia docet’. We can think of other
examples which could be the objects of historical comparisons on a vertical level, for instance, certain technical aspects
of the German “Reichsgriindung” in 1871, or some examples from the constitutional history of Switzerland, in particular,
with regard to issues of federalism. From a methodologicalpoint of view, this has certain advantages, because it stresses
functional aspects. Sovereignty and constitutional identity for example, are analysed by asking about their functions both in

13 Michael Stolleis, Die Rechtsgeschichte im Nationalsozialismus. Umrisse eines wissenschaftsgeschichtlichen Themas, in: Recht
im Unrecht. Studien zur Rechtsgeschichte im Nationalsozialismus 57 (1994).

14 Aldo Mazzacane, La cultura giuridica del fascismo: una questione aperta, in: Diritto economia e istituzioni nellItalia fascista 1 (2002).
15 Hermann Langbein, Der Auschwitz Prozess vol. | & 1l (1995).

16 See the catalogue: Auschwitz-Prozess 4 Ks 2/63 Frankfurt am Main (Irmtrud Wojak, ed., 2004).

17 See, for example, Jérg Friedrich, Der Brand (2003), and Ginter Grass, Im Krebsgang (2002).

18 Pietro Costa, Pagina introduttiva, in: 31 Quaderni fiorentini per la storia del pensiero giuridico moderno 1 (2003), like all the

authors quoted in the following paragraph: Maurizio Fioravanti, I/ processo costituente europeo, 273; Ugo Mattei, Miraggi transatlantici.
Fonti e modelli nel diritto privato dell’lEuropa colonizzata, 401.
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3abecbnsYsHbHe cyp’é3Hal iHapMaLblisiii Npa MiHynae, HemaTbiBaBaHa NaniTblMHbIMI Ui 9KaHaMiYHbIMI YbIHbHIKaMi.
D. AnbT3pHaTbIyHbIA NagbIXoAabl

3b HAgayHsira Yacy pobsiuua cnpobbl pasrnsgaub NbiTaHbHE 3ypaneinckae iHTarpaubli i npayHae rictopbli 3b iHwara 6oky.
MpapgcTayHikami ratara Hanpamky 3bsynstouua Meetpo Kocta (Pietro Costa) i siroHbis kaneri 3 “IHCTbITYTy ricTopbli | T90pbIi
npaea” (Istituto di Storia e Teoria del diritto) y PnépaHupli. ¥ agHbeiM 3 Hymapoy Quaderni fiorentini, siki 6bly NpbICbBEYaHbI
L ordine giuridico europeo, radici e prospettive (aypanelicki npasanapadak, kapaHi i napcrnakmsigbi), Kocta npanaHye
“OblsixpanivyHbl MaTag” (metodo diachronico) ons AacbnenaBaHbHsSY Yy raTan raniHe18. Taki nagbixoa écbLb cnpobai ricta-
pbi3aBaLb Cy4acHbIs nMpayHbis PIHOM3HBI, AaTblYHbIA 3ypanenckae iHTarpaubli. Agkasbl npanaHyeuua atpbiMalb Ha naj-
CcTaBe napayHaHbHS NaniTblyHal i NpayHan cydacHacbLi Qyponbl 3 agnaBeaHbIMi CbiTyalblsiMi 3b MiHynara.

Kipytoubicsa ratkim nagbixogaMm, Maypbiupié diépasaHui (Maurizio Fioravanti) pasrnsgae reHasy Jypanenckae KaHCTbITyupli,
napayHoyBatoubl sie 3 AmapblkaHckan KaHcToiTyubian y XVIII cT. CaHC ratkara CbUbBSIPMDKIHBbHS Y ThIM, LUTO aM3apblKaHLubl
3marni nepaagoreLpb LshkkacbLy, NagobHbIst TbIM, 3b sIKIMi CEHBHS CYTbIKHYIICS aypaneiiLbl, ane sHbl iX Takcama nepaagoneto-
ub — “historia docet”. Takcama MOXHa Y3ragaup i iHLWbISA NpbIKNagpl ricTapblyHara napayHaHbHA Ha “BapThIKarnbHbLIM” Y3pPOYHI,
Takis sIK, HanpbIKnag, N3yHbIst TAXHIYHbIA acnakTbl 3acHaBaHbHA Hsimeukae imnapbli (“Reichsgrindung”) y 1871 p., ui wapar
npbiknagay 3 KaHCTbITYUbINHAW ricTopbli LLBariLapbli, Skis 3akpaHatoLb NbiTaHbHI hagapaniamy. 3 matagansridHara rneasiya,
raTKi NagbIxo4 Mae HekaTopbls nepagari, 60 nagkpacbniBae yHKUbISHAMNbHbIA acnakTbl. CyBIPIHITAT i KAHCTBLITYLbIMHAS i09H-
ThbIYHaCbLp pasrnsgaouua npas Teis (yHKLUbI, LUITO SHbI BEIKOHBAIOLb LIANEp i LWUTO BbIKOHBAMi ¥ MiHyNbIM. Y aapo3bHEHbHI ag
noLUyKy TpaapbILbIay, Taki nagbixod He HaJae acobHae YBari acnakTy cnagkaemctea. Hacampay, KaHUSHTpaLbIst HA cnagkaemc-
TBE MOXa CTBapbliLb npabnemsbl, 60 niHenHae ycnpbiHALBbLE riCTOpbIi ECbLib ranoyHaw nagctasa Ans BblkapbICTaHbHS (Yacam
XYTY3W 3r10yKbIBaHbHS) FICTOPbIi Y AKacbLi NanitTblyHara apryMmaHTy. Kani ricTopbIto BblkapbICTOYBaOLb 3 M3Tal NeriTbiMi3aubli L
JacsrHeHbHs1 KaMmnpamicy, rata gacsiraeuua, BigaBoyHa L He, Npa3 CTBap3HbHE aKLBHTY Ha NaKLYXKy KamnpamicHbIX abcTaBi-
Hay. Hacampay, ayTap Ha Mae Hamepy npbITpbIMAiBaLLA AyMKi HAKOHT HeabxoaHackLi aAuypaHbHSA af nacknsigoyHackLi, Ha-
npbiknag, y noluykax “uémHara MiHynara”, skoe agJvyBanbHa Bbi3Ha4ae cyyYacHacklb. HaaaBapor, sk rata 6bino nakasaHa y
nansipagHiM nNpaekue, BbiHiKi TagobHbIX Nagbixoday Moryupb 3baynsuua iCTOTHbIMI | NepakaHay4dbiMi, kani Aa ix ctasiyua rpyH-
TOYHa i 3b BeJjaHbHEM BbIKapbICTaHbIX MaTafansriyHbIX iHCTPYMaHTay.

AnHak, HekaTopbls ayTapsbl, WTO Apykytouua y Quaderni Fiorentini, agbixon3siub ag Niuii, npanaHaesaHan Koctam. Ha-
npeiknag, Yro Marsi (Ugo Mattei) agesiprae ictoTHacbUb MiHynara y npaiuace naycraBaHbHsl dypaneinckara KaHCTbITY-
ublsHaniamy. EH cbBsiomMa nidblub, WTO NpayHas YHidikalsls Jyponsl i CydacHas aypaneiickas npayHas Kynstypa He
TpbiMaeLULa kapaHéy aypanevickae npayHae Tpabiubli i Bbld3Havyae Hanpamak CBawro pasbBiLbLs BbIKMHOYHA pbiHKaBan
niGapanisaubian Abl 33KTbIYHACbLO, Kipytodbics Npbiknagam 3nydadsix Ltatay. Matai cbubBsapaxae, WTo 3bsyneHbHe
nayHara ctatyty ¥ Bpycani BbidaHadaeuua UickaM TpaHCHaLbIsHarbHBIX TPynoBak, sikis A3eiHivaoLub Ha rmsabansHbIM y3-
poyHi. lNMpayHas agykaublsa kipyeuua npbiknagam 3LWA i cnpbisie npbiHALBLIO TaMTalLWbIX NPayHbIX CTaHAapTay i MaTtagay,
AKiS NakasBaloLUb HenapyLUHYO rereMoHito AM3apbiIki. Y Tor Yac na-3a cdpapaMi aypanenckara KaHCTbITyLblsiHaNiaMy 3acrta-
toLLa TaKist iIHCTBITYLbII SIK FpynaBblst Na3oBhbl (class actions), skis gaTeivaue abapoHbl MeHLwwacbUay. 3yponai écbLb TOMbKi
Toe, WTO NaaTpbIiMAiBae Kanitaniam i pbiHKaBbls anapawpbli.

MagcymoyBatoybl 3rafaHae BbILLAN, MOXHA aA3HaubiLb, LITO, MardybiMa, y KHirax MoXHa 3HancbLii sypanenckyo MiHyYLUYbI-
Hy, ane Ha MpakTbilpbl Cy4acHas Jypona Mae HaanitapanbHyr amapbIkaHCKy0 Maganb. Taki nagpixoq cTBapae AbICKYCito, i
LLMaT XTO Bblka3Bae CyMHEYHacbLb Takora nagpixogy. AqHak, sroHae pagpikanbHae CbLbBAPAKIHbHE Naka3sae, LWTO Mbl MaeM
Takcama Ha nayaTky Hawara AacbregaBaHbHS 3anbiTadua, a Ui Haaryn MiHynae agpirpbisae pornto Y npauacax naycraBaHb-
HS aypanerickara KaHCTbITyUbisiHani3amy. HaBat kani €cblUb BijaBOYHbIM TOE, LUTO UsnepallHss Jypanenckas KaHCTbITYLbIs
BbiMarae afnavaTtky KaHC3HCYCY HAKOHT BapTacbLisy, sikin MOryLb OblLb CTBOPaHbIsi YbIMCbLi KLUTanNTy ayparneiickae npayHae
KynbTypbl19, LIMaTNikia cnacbsiki Ha iX MoryLpb 3acTauua 6eCCaHCOYHbIMI Y Yackl arynbHae aMHa3ii.

BigaBouHa ycé X, wto 653b Jléka (Locke), KaHnTa (Kant) y 1789 poky He 6bino 6 aypaneickae KaHcTbiTyupli. Ane sikyto
3Ha4yHacbLb raTbis MaxniBblg ab’ekTbl NaMsaALi Matoub Ana Hac? Li 3acTatoyua sHbl YacTkai HaupblsiHanbHae KynbTypHilkae
namsui, anbb0 YKo pasrnagatouua sk arynbHas aypanenckas cnagdbiHa. Aki écblUb BbIHIK aavalHbix cnpobay iHTanek-
Tyanay agntocTpaBalpb y3aeMagadvbliHeHbHI MaMiXk yCiMi acnakTami, Ha naacTaBe sikix cnpabyoub Nakasaub 3ypanenckyto
KynbeTypy. [payHas rictopbls Takcama Mae 3agymMadua Haf cBaiMi MardbiMacbLUsaMi A5 CTBAP3HBHSA Namsui i paanicTblyHa
auaHiub cBae 3gaTHacbLi AN CTBap3HbHS iCTOTHara YHECKy Y Tak 3BaHyH KaneKTblyHyl0 namsiub. Takim YbliHam, sHa Mae
npascbHiLb, Li padyMetoLb i Ak pasymetoLpb eviHbIA iAdi Na-3a MexaMi HeBsAMiKix HaByKOBbIX Konay, a Takcama Aasegauua
HaKOHT MaXaHi3may, siKis cTBapatoLb Namsupb y npayHawn rictopbli. YbiM CEHbHS écbLb ANns Hac “npayHas rictopbla” — rata
HS TONbKi ina30qii, ane i NbiTaHbHe ynacHa npayHae ricTopbli.

E. MaacymaBaHbHe

[aTbl arnsg €cbUb ManbiM YHECKaM 3 MaTal nakasaub HeabxogHacbkLb Aanenwbix AackreaaBaHbHAY npayHan ricTopbli.
MpayHas ricTopbls K HaByKoBas AbiCUbINmiHa Myciup pa3rnsgaub Mpaambyny ga aypanenckae KaHCTbITyupli ¥ Skacbui
natpabaBaHbHA pasrnsaay — Kani HA YCixX, To npbiHamci bonbluackli — ab’ekTay AacbnefaBaHbHA Y aypaneinckan nap-
CMaKTbIBE, AKi He abmexaBaHbla nolykam 6asicy Qyponbl BbikMOYHA Y pbIMCKiM npaBe. HeabxogHblS nepLubis KPokKi y
raTbiM Hanpamky 6bini 3pobneHbis. Ane cnaTpabiuLla SwYs WMar yYacy i Bbicinkay, kab npayHas rictopblis y Qypone nepay-
TBapblnacs y aypanenckyto npayHyto rictTopblio i nayctana sk HoBasi akagaMiyHasi AblCLbINAiHA, CTayLbiCs Head eMHbIM
anemMaHTaM aypanenckara KaHCTbITyLblHanNi3my.

18 Pietro Costa, Pagina introduttiva, in: 31 Quaderni fiorentini per la storia del pensiero giuridico moderno 1 (2003), like all the
authors quoted in the following paragraph: Maurizio Fioravanti, Il processo costituente europeo, 273; Ugo Mattei, Miraggi transatlantici.
Fonti e modelli nel diritto privato del’Europa colonizzata, 401.

19 Ha raty Tamy rn.: Peter Haberle, Europaische Rechtskultur (1997).
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the past and in the present. In contrast to the seeking of traditions, this approach does not particularly rely on the aspect of
continuity. Indeed, focussing on continuity can create problems because linear perceptions of history are the main condi-
tions for the use (sometimes one might feel like calling it the misuse) of history as a political argument. If history is used
for means of legitimization or compromising, it mainly achieves this goal by stressing, explicitly or not, the continuity of
compromising circumstances. Clearly, | do not want to say that issues of continuity, such as the searching for “darker pasts”
which continue to determine the present, should not be addressed. On the contrary, it has been shown in the previous
project that the outcome of these approaches can be important and convincing if they are handled with care and awareness
about the methodological instruments applied.

However, some contributions in the recent volume of the Quaderni Fiorentini deviate from the framework suggested by
Costa: for instance, the contribution by Ugo Mattei. He seems to reject the relevance of the past in the process of European
constitutionalization. He provokingly argues that the legal unification of Europe and the present European legal culture
ignores the roots of European legal traditions and is solely determined by goals of market liberalization and efficiency, fol-
lowing examples from the United States. According to Mattei, the production of statutes in Bruxelles is mainly determined
by transnational pressure groups, which operate at a global level. Legal education follows examples from the US and facili-
tates the reception of its legal standards and methods, which shows the undisputed hegemony of America. What remains
outside the realm of European constitutionalization are institutions such as class actions, dedicated to protect minorities.
Only what supports capitalism and market transactions enters Europe.

To summarise this, it can be said that there might be a European past in the books, but what counts in practice is the
neo-liberal American present. This is, of course, open to discussion and many would express doubts about this point of
view. But his radical assertion shows, however, that we should also ask at the outset of our research if the past does play
a role at all in the process of European constitutionalization. Even if it is obvious that the present European constitution
presupposes a consensus about values which might have been created by something like a European legal culture19, the
numerous references to it could be pointless in a time of general amnesia.

It is obvious that there can be no European constitution without Locke, Kant and 1789. But what importance do these
possible objects of memory have for us? Are they still parts of national cultures of memory, or can they already be regarded
as a common European heritage? What is the outcome of the desperate intellectual attempts to highlight the inter-rela-
tionships between all the aspects that try to describe European culture so far? Legal history also has to reflect upon its
own capacities for the creation of memory and has to come to a realistic assessment of its possibilities of contributing to
something like a collective memory. Therefore, it has to clarify, if, and in what way, its messages are perceived outside the
closer scientific community. It has to become aware of the mechanisms that create the memory of a legal system. What
“legal culture” means for us today is not only a question relevant to philosophy, but also to legal history.

E. Conclusion

This overview is a small contribution to show the importance of further research into legal history. Legal history as a
scientific discipline has to read the Preamble of the new European Constitution as a request to think about defining — not
all, but at least many — of its objects of research in a European perspective, which is not limited to seeking the founda-
tions of Europe in Roman law. Important first sieps in this direction have been made. But it will still take a lot of time and
energy before legal history in Europe turns into European legal history, as a new academic discipline which would be an
indispensable element of European constitutionalism.

19 For this concept, see Peter Haberle, Europaische Rechtskultur (1997).
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