Hedgﬂm MpamMaga3sHckae npasa i Npauac. [acnagapyae npasa i Npausc

MpakTbika axoBbl N3pcaHanbHbIX faf3eHbIX
i aGapoHbl acabicTbix NpaBoy y MonbLuybl

H TOMALL LbIPONb

Tomauw Lblponsb (Hap. y 1983 r.) — HaBy4aeLLa Ha nNpayHbIM hakynbTaue ArenéHckara YHi-
BapchITaTy (Kpakay, Monblya). Pobiup y paéHHbiM cyase Kpakasa. KOpbiablvHbIS iHTapachl
JaTtblyaup raniHay upiBinbHara npasa, kapnaparblyHara npasa gbl MiXKHapO4HbIX CTacyHKay.

Takcm nepaknadseHbi U OpyKyeyua 3 nackasali 3200kl aymapa

Y anowHia ragbl ABa HOBbIS acnakTbl NpaBa yBanwwmni ¥ 3Bbl4ariHbl YxbiTak y Monblwybl. MNeplbiv 3b iX écbLb axoBa
napcaHanbHbIX AaA3eHblX, a Apyriv — abapoHa acabicTbix npaBoy. MNbiTaHbHI axoBbl acabicTbix AaA3eHbIX FPyHTYoLLUA
Ha 3akoHe ab axoBe acabicTbix AaaseHbIx (Ustawa o ochronie danych osobowych), siki naday A3enHivaub y xHiyHi 1997
POKY.

3 HabbiLpLEM MOLbI 3aKOH CTBaphbly Lianikam HOByHO rarniHy npasa. barata abbiBaTansty HeHaneXHbIM YblHaM iHT3p-
npaTaBani 3bMecT ratara npasa. Hekatopbls HaBaT He Xaaani nagasaupb cBae iMEHbI Y ogicax. IHWbIA Xxaueni nepacbneny
nekapay, kani siHbl Ha3biBari ixHbls iIMEHbI Y WniTani, Ui nictaHoway, kani Tbist TpkiMasni nicTbl y cnocab, kani MoXHa Obino
ybaublLub agpackl Hagayubl i aTpbiMarnbHika.

[pyroe nbiTaHbHe NpaBa, Npa gkoe BsA3euua y apTbikyne, écbLb abapoHa acabicTsix npaBoy. AHa paryntoeuua LibiBinb-
HbiM Kogakcam, ki a3enHivae 3 1964 rogy. Harneassaybl Ha Toe, WTo abapoHa acadicTbix MpaBoy paryntoeLua 6onblu 3a
40 pokay, Tonbki NaniTbl4HbIS | caublAnbHbIA 3bMeHbI, Skig agbbinica y Monbiuubl nacknsa 1989 poky, 3pabini ratyto capy
npaBagaYblHEHLHAY 3Bbl4anHam i 4obpa Bagoman.

AboaBa npayHblsi acnakTbl €CblLb HAATa iICTOTHLIMI, 3BaXato4bl Ha TOW (hakT, LWTO AHbl P3ryniooLb NpaBa ynnbiBy Ha
Hallyto ToecHacbLb | NpagyXinaoLub af yBapBaHbHS Y HaLLae XbiLbLE.

Hannepuu, HeabxogHa faub KapoTKyto iHapMaLblio npa AakyM3HThI, WTO ParynioLpb raThis NbiTaHbHi: T.6. npa 3akoH
ab axoBe acabicTbix Aaa3eHblx (aanen 3akoH) i apTbikyn 23 LibiBinbHara Kogakcy.

3aKoH rapaHTye kaxHamy npaBa Ha abapoHy YCcén iHdapmalisbli npa ynacHyl nNapcoHy. Yce vanbupl ypagy, MACLOBbIX
ynagay, nyonivHbist acobbl, NpbIBaTHbLIA kKamnaHii i iHAbIBiAbI MycsLb KipaBauua Hopmami 3akoHy. KaHTponb 3a AroHbIM Bbl-
KaHaHbHEM axblubLaynseuua MeHapanbHbIM iHCMakTapam axoBbi acabicTbix AaaseHbix — GIODO (Generalny Inspektor
Ochrony Danych Osobowych).

Acoba, npaBbl fikoe 3akpaHawLLa, Mae AaBecbLi, LUTO eliHbla OaO3EHbIA HAMOYHbIA, HECYYaCHbIs, HecanpayaHbls Ui
cabpaHblsa HegasBoneHbIM YbiHaM. Y TakiM Bbinagky eHapanbHbl iHCNaKTap mMae npaBa abapaHiub Aaf3eHbis npasb iX
3bMSIHEHbHE Li HABaT 3bHILLY3HbLHE.

ApTbikyn 49 3akoHy kaxa npa Toe, WTo acoba, skast nepakwTanuoyBae gaaseHbls 6e3 ga3sony Ha Toe, Hce aakas-
HacbLb Y BbIMsase wrpady Ui HaBaT TypaMHara 3cHsIBONEHbHS.

Y agnaBegHacbLi 3 apTeikynam 23 LibiBinbHara Kogakcy Takis acabicTeis npaBbl sik 3gapoye, csaboaa, iMsi, BbisiBa,
KaHMIA3HUbINHACbLUb KapacnaHA3HUbl, HeAaTblKafbHacbLb XbITNa i WUMAaT SKis iHWbIA écblb abapoHEHbIMI LbIBiNbHLIM
npaBam — Hes3anexHa aj Taro, Ui npafyrrepkaHa rata iHwbIMi npayHbIMi akTami. [MagobHae kapoTkae anicaHbHe CTBapae
HeabxogHacbLb anicaHbHs | TNYMa4aHEHS 3rajiaHblX NpayHbIX Hopmay.

Aboaea Bbinagki Mmecbusub y cabe wmat nagabeHcTBa. BbiHikam napylusHbHA acabictara npaBa écblpb LbIBiNbHast
ckapra. MapywaHbHe 3akoHy ab ab axose acabicTbix AaA3eHbIX MOXa BblKMikaLb KpbIMiHaNbHYO aakasHacbLb, a Takcama
MOXa pasrafaiua naBoane TbiX CaMbIX HOPMay, LUTO i NapyLU3HbHE acabicTbix NpaBoy.

Y raTbiM apTbiKyne 9 xady 3bBsipHyLLa Aa Hekanbkix cnpasay, akia pasrnaganics BapxoyHeiv Cyaom (Sgd Najwyzszy),
BapxoyHbiMm AgmiHicTpaupsiiieim Cyaom (Naczelny Sgad Administracyjny) i AnansaubiiHbimi Cypami (Sgd Apelacyjny) y
Monblwybl, a Takcama Aa ixHbIX BapAbIKTaY, SKisl, HA Malo OYMKY, BbIIYNsOLb KOMbKi LiKaBbIX akaniyHacbLUsay raTbix npay-
HbIX HOpMaY.

MpayHik Tamaw . Ha3Bay ceato kamnaHito “Tamall . — npayHbl odic”. [araTynb AroHae iMsa HeKkanbKi pa3oy BblKapbIC-
ToyBanacsi Ha nyoniubl, Npa WTO éH naiHapMaBay eHapanbHara iHcnakTapa axoBbl acabicTbiX AaA3eHblX, a nacbns i
BsipxoyHbl AaminicTpaubiiHbl Cya. Cya y ceaim Beipaky ag nictanaga 2002 cbubBepasiy, WwTo Tamaw I sk Ha3oy kamnaHii
i Tamaw I" 5K iMs1 NpbIBaTHaM acobbl MaloLb po3Hae 3Ha4yaHbHE i, agnaBegHa, naTpabytolb po3Har abapoHbI.

Y ppyrow cnpase raTbl X CaMbl CyA Bblpallbly, WITO 3roAa Ha nepagady acabicTbix 4aa3eHbix Mae Obilb BbipasHav i yce
€NHbIA acnakTbl Mycsub Obiub 3pasymenbiMi Ans ynacbHika AaaseHbix. He icHye marybiMachui Hagaub € 1opblgblYHYo
MOL, Npa3 TNymaysHbHI Nacbns nepagadbl Aag3eHbix. 3roga Mae Obilub aTpbiMaHal ga nepagaybl aA3€HbIX.

PalusHbHe HakoHT Taro, Ui Hagaeaub acabicTblM AaA3eHbIM CTaTyC OACTYNHbIX, fApbiMae [eHaparnbHbl IHCNAKTap, a Hs iX
TpbIManbHiK (Ha GnbiTaub 3 ynaganeHikam). FfeHapanbHbl iIHCNaKTap Mae npasa npbIMyCilb TpbiManbHika 6a3bl acabicTbix
Oaf3eHbIX 3bHilWYbILb Sie, Karni siHa He BblKapblCTOYBaeLa y afgnaBegHachLi 3 npasam.

Konbki ragoy Tamy aytobycHbl kaHTpanép 3anatpabaBay ap ynaganbHika cTyasHukara 6inety nariteiMaubiio, kab
cnpayasiub, Ui écblb TON Hacampay cTyaaHTam. CTyA3HT agMoBiyca nakasaub NariTeiMalbIio, natnymMayblyLbl rata TbiM,
LUTO KaHTpanép mMoxa aTpbiMaub 3alimMaT iHbapmaupli npa sro. Cnpaa npaliwna npas yce y3poyHi CyaAaBoa3Tea, i YpaLl-
Le BapxoyHbl AgMiHicTpaubliiHbl Cya Bbipallbly, LWTO OiNETHbIA KAHTPanNépbl MakLb NpaBa cnpayakealb 4aKyM3HTbI, SKis
cbBeg4aub npa acoby. MsTakcama 6aHki Matoub NpaBa crnpaymkBaub acobbl CBaix KrieHTay i pabiub Komii agnaBegHbIX
AaKyMaHTay.
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Practice of the personal data and personal rights protection in Poland

B TOMASZ CYROL

Tomasz Cyrol (born in 1983) student at Law Department of Jagiellonian University, Krakow,
Poland. Runs own classes of civil law. Works in a District Court in Krakoéw. Legal interests
embrace civil law, company law and international affairs.

In the recent years two new aspects of law appeared in common use in Poland. The first one is the protection of personal
data and the second is the protection of personal rights. The protection of personal data is based on Personal Data Pro-
tection Act (Ustawa o ochronie danych osobowych) published in August 1997. The Act, as it entered into force, created a
completely new sphere of law. Many people perverted the course of law. Some even did not want to give their names in the
offices, others wanted to sue the doctors when they called their names in hospital or postmen when they held the letters in
such a way that it was possible to see the names of a sender and an addressee.

The second rule of law which is described in the article is the protection of personal rights which is regulated by The
Civil Code (Kodeks Cywilny) which is in use since 1964. Although the protection of personal rights came into force
more than 40 years ago the political and social changes which turned up in Poland after 1989 made this part of law
common and well known.

Both aspects of law are very important due to the fact that they regulate the right of influence on our identity and prevent
others from breaking into our lives.

First of all, it is necessary to give brief information about both the Act and article 23 of The Civil Code.

The Personal Data Protection Act gives everybody the right to have all the information about his person protected. All
public figures, members of government, local authorities, private companies and individuals are obligated to proceed in
accordance with the Act. All the control over those matters is exercised by the General Inspector of Personal Data Protec-
tion — GIODO (Generalny Inspektor Ochrony Danych Osobowych).

If a person whom the data concerns proves that the data is incomplete, is not current, unreal or collected in the way which
is not allowed by law, the GIODO is allowed to protect the data by changing or even deleting it.

Article 49 of Personal Data Protection Act says that the person who transforms the data without consent is liable to a fine
and even to imprisonment.

Article 23 of The Civil Code says that such personai rights as health, freedom, name, image, secrecy of correspondence,
immunity of residence and many others are under protection of civil law independently of the protection given by other acts
of law. Such a short description created a serious need for interpretation and description of this law.

Both acts have some common features and similarities. The breach of personal right is claimed in a civil complaint.
The breach of Personal Data Protection Act may cause criminal liability but also may be claimed by the same rules
as personal rights.

In this article | would like to discuss several cases which were conducted by the Supreme Court -SN (Sgd Najwyzszy),
the Supreme Administrative Court — NSA (Naczelny Sqd Administracyjny) and Appellate Courts — SA (Sgd Apelacyjny)
in Poland and their verdicts which in my opinion are exposing some interesting aspects of those rules.

A lawyer Thomas G. called his company “Thomas G. — lawyer’s office”. His name was used a few times in public. He
informed GIODO and than NSA about it. The NSA in a verdict from November 2002 decided that Thomas G. as a name of
a private person and Thomas G. as a name of the company have different meanings and deserve different protection.

In another case the same court in April 2003 decided that consent for personal data transfer has to be explicit and all the
aspect need to be clear for data’s holder. There is no possibility to validate it by giving any explanations which had to be
given before transfer after it.

The decision to make personal data accessible belongs to GIODO, not to the holder (nor the owner) of them. The GIODO is
allowed to order the holder of personal data database to cancel it if the database is being used not accordingly to the law.

Few years ago a bus controller asked the holder of a student’s ticket for an ID to check if the traveler is a student indeed.
The student refused to show his ID. He explained that the controller would be able to get much information about him. The
case went over all degrees of jurisdiction and finally the NSA decided that the ticket controllers are allowed to check the
IDs. Banks are also allowed to check IDs of their clients and make copies of them.

In spring 2003 just before the referendum on the accession of Poland to EU the Prime Minister's Chancellery decided
to send everyone an SMS which summoned to take part in the referendum. The NSA ruling however stated that the Prime
Minister’s Chancellery did not use its phone numbers database in a proper way.

A company which bought the personal data database from another company should inform the people which are on the
list about this fact and give them time to think over if they agree on having their data transferred.

A serious problem exists in the matter of debt transfers. The companies are allowed to sell the debts to professional
vindication companies. Those companies need personal data, at least such as name and address of the debtor. There is a
problem with transferring those data. As | have mentioned above such transfer needs the consent of the debtor. To make
such transfer possible there should be the consent in a ground contract for dealing the personal data. To make it clear |
will provide an example. A person “A” signs a contract with a telecom company. Among more important matters there is a
clause in which he allows to transfer his data to the third party. If “A” doesn’t pay the bills the telecom company is allowed
to sell his debt and the “A” can’t sue the telecom company for sharing his personal data with other people.

The protection of personal rights is much more complicated. As an example one could provide part of article 23 of The
Civil Code which protects image. More information may be found in other acts. So we can find out that dissemination of a
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YBecHy 2003 poky akypaTt nepag padapaHAyMaM HaKOHT AanyyaHbHsA [Nonblwiybl Aa Qypaneinckara 3bBs3y KaHLbINAPbIS
npam’ep-MiHicTpa Bblpallbina pasacnaub kaxHamy CMC 3 3aknikam y3supb y iM yasen. PawaHeHe BapxoyHara AgmiHictpa-
ubliHara Cyana, agHak, Bbipa3Ha cbBeaubina npa Toe, LWTO TakiM YblHaM KaHUbINApbIsS Npam’epa He BbikapbicToyBae 6a3y
Oaf3eHbIX TanedoHHbIX HyMapoy Y HanexHbl crnocab.

KamnaHisi, sikast Habbina 6a3y napcaHanbHbIX AaA3€HbIX Y iHLWae KaMmnaHii, Myciub naiHgapMaBaub Noa3ei Ha raTbl KOHT
i Aaub iM Yac nagymaup, Li 3rogHbIA SiHbl HA Nepagavy CBaix Aaf3eHbIX.

Cyp’é3Has npabnema icHye AaTblvHa NbiTaHbHA Nepasoay Aoyry. Kamnawii matoup npaBa npagasaub Aayri npadackiii-
HbIM BiHObIKALbIMHBIM KamnaHiaM. [3Tbis KaMnaHii, y cBato Yapry, natpabytoupb acabicTbix 4aA3eHbIX, NpbIHaMCi iMS | aapa-
cy payxo6ita. Takim YbiHam, naycrtae npabnema 3b Nepagavan HeabxoaHblx Aaf3eHbiX. Ak paHen Yo 3ragBanacs, Takas
nepagadva BblMarae 3rogbl gayx6ita. Kab 3pabiub ratkyio nepagady mardeiMan, HeabxogHa yparynsiBaHbHe 3rofdbl Ha
A3esiHbHI 3 acabicTbiMi Aaa3eHbIMi ¥ NaAcTaBoOBLIM kaHTpakLue. Hanpeiknag, acoba “A” nagnicBae kaHTpakT 3 TanedoHHam
KamnaHisan. Capog iHWbIX ICTOTHLIX MYHKTay KaHTpaKTy 3bMsilubaeuLa Knay3yna, y skov “A” gassansie nepagasalb cBae
Oaf3eHbls Tpanuan acobe. Kani “A” He annoyBae paxyHki, TarnedoHHasa kamnaHis Mae npasa npagaub AroHsl goyr, a “A”
HSl MOXa cKnacbLi No3bly cynpaub KamnaHii 3 NpblyblHbl NepafaYbl AroHbIX acabicTbiX Aaf3eHbIX iHLWbIM acobam.

AbapoHa acabicTbix NpaBoy écblpb OonbLL ckragaHan. Ak Npblknag MoXHa y3ragaub Yactky apTbikyny 23 LibiBinbHara
Kogakcy, aki axoyBae BbisiBbl. bonbl gaTanéBa ratae NbiTaHbHE Parynioloub iHWbIS NpayHbIg akTbl. TakiM YbiHAM, Mbl
Bbl3Ha4aeM, LUTO pacnaycio MantoHKkay 3 BbisiBami BbiMarae 3rogbl acobbl, Akasi 3bMeLlyaHa Ha raTbIM MastoHKy. Y raTkim
AasBone HAMa naTpabebl, kani acoba écbLb Aobpa BIAoOMaK, a 3abiMak 3pobneHsl nagyac adiubliHbIX MepanpbieMcTBay,
anbbo acoba 3bsynseLla TonbkKi YacTkan naHgwadTy ui nyonivHbix iMnpasay. 3 agHaro 6oky, WmMaT akaniyHacbLsay MOX-
Ha natnymadbilpb, ane 3b iHwara — Mbl HA BegaeM, WTo pabiub, kani cnpasa He anicaHas y npayHbIX akTax.

IcHye WwimaT Bbipakay, AaTbldHa abapoHbl acabicTbix NpaBoy, LITO AaloLb NPaKTbI4HbIA TIYMaY3HbHI N3YHLIX acnakTay
npasa.

[Ba ragbl Tamy YacTtka paasiHbl Fabcbypray, WwTo xbiBe Y Monbliybl, nagana y cya Ha dposap “XKbeisel” (HanbynHenLw bl
OpoBap y KpaiHe) 3a BblkapbicTaHbHe haminbHara repby y skacbLi YacTki raHanésae mapki. BapxoyHsl Cya Beipallbly,
wTo rep6 BbiMarae nagobHam abapoHbl acabicThiX NpaBoy, WTO i iMSA. Y BbiHiKy OpoBap MyCiy 3bMsHiLb CBato raHONEBYHO
Mapky.

Yacam HsAnpasinbHae pa3yMeHbHe MpaBa BblKMikae Aayris CyaoBbl Npauachl. YnadanbHiki 3aTonneHae KeaTapsbl
natpabasani rpoway 3a pamoHT i 3a HegaTtblkanbHacbUb XblTna. AnNanaubliiHbl cyd y [OaHbCKy pacTnymadbly, WTO He-
AaTblKanbHacbLb XblTMNa ECbLb CTAaHAM HaMepay, ane He XbITNIOM Y SroHbIM (i3bIYHBIM Pa3yMeHbHI.

Y 1995 poky aasiH 3 6aHkay gacnay cBaniMy KrieHTy naBefamMneHbHe, Y SKiM 3bMsLludanacs iHapMaubis npa AroHbis
nasbiki. AcabniBacbLio CbiTyaubli Obly TOW PakT, WTO NaBedamneHsHe Obino AacTayneHae y Bbimsig3e nawToyki i Hs
Mena HaBaT KanapTbl. Ha aymky anansiubiiHara cyga y Jloasi, y raTeiM Bbinagky Obina napyliaHasi kaHdigsHubIRHaCkbLb
nictaBaHbHA. TaMy cyn 3agaBoniy naTpabaBaHbHi NasblyHika.

AcabicTbisi npaBbl Thi4aLLa TakcaMa KaMnatisy. FckpaBbliM Npbikiiagam, cbub cnpasa 1991 poky: nasoy dipmel Polagra
cynpaub Polabra, skas mena Hs Tonbki nagobHbl Ha3ey, ane i Nn2aobHyto raHANEBY0 Mapky. Jloa3beki anansubIiHbl Cya
BblpaLlbly, WTO Polabra HA Mae npaBa kapbiCTauua raTkiMm imem.

Henbra He y3ragaup nbiTaHbHE axoBbl 3gapoy4. BigasouHa, wTo 3gapoye écblb agHbiM 3 acabicTbix npaBoy. Bocb
yamy y 1983 roase BsapxoyHbl Cyg nactaHaBiy, LWITO, anpava CrnaubIsnbHbIX akaniyHacbusy, akTapbl HA Maroub npasa
BblpallaLb HAKOHT NekaBaHbHSA naubleHTa 6e3b sroHae 3rofbl.

Hekanbki 3ragaHbix BapAbIKTay nakasBawlb LUdpar aaMeTHbIX A3Tansy axoBbl NdpcaHanbHbiX AaA3eHbIX i abapoHbl
acabicTbix npasoy. CyAbl KpaiHbl BbIHOCAL WTOP&3 HOBbIA BbIPaki Y cnpaBax na raTbiX NblTaHbHAX. AA3iH 3aKoH i afsiH
apTbikyn LbiBinbHara Kogakcy moryLb cTBapbilb Cyp €3Hyto NnaTpaby y iHTapnpaTaubli. Bock Yamy siHa écbLUb agHoM 3 ra-
TNOYHbIX M3Tay 3rajaHblX Bblpakay. TakiM YblHam, ponsi raTbiX A3bBIOX HOPMay Yy NonbckiM npase 60nblu YbiM iCTOTHas.

lNepaknay 3 aHeenbckal Kipbin KacbusH

102



Civil Law and Process. Commercial Law H‘MX’HIK ®

picture with the image needs the consent of a person which is presented on this picture. There is no need of this consent if
the person received payment, is well known and the picture has been taken during some official events or the image of the
person is only a part of the picture for example of landscapes or public events. The matter is really complicated. On the one
hand many aspects are explained but on the other we do not know what to do if the case is not described in legal acts.

There are many verdicts concerning the protection of personal right and giving practical explanations of those aspects.

Two years ago a part of Habsburg family which lives in Poland sued the Zywiec Brewery (the largest brewery in Poland)
for using the coat of arms of the family as a part of brewery trade mark. The Supreme Court decided that the coat of arms
deserves, just as a name, to be protected as a personal right. The brewery had to change their trade mark.

Sometimes a wrongly understood law may cause long trails. A flat was flooded. The owners demanded money for reno-
vation and for immunity of residence. The Appellate Court in Gdansk explained that the immunity of residence protects the
state of mind, not the flat in the physical way.

In 1995 one of the banks sent to its client a letter which contained information about his borrowings. The problem is that
the letter had a form of a postcard and haven’t had any envelope. The Appellate Court in £6dZ decided that this activity
breaches the secrecy of correspondence and accepted the demands of the plaintiff.

The personal right may also be used by companies. For example, the Polagra Company sued Polabra which had similar
name and trade mark. The Appellate Court in L6dz decided in 1991 that Polabra is not allowed to use its name.

One cannot but mention the aspect of healthcare. Obviously, health is one of personal rights. That is why the Supreme
Court in 1983 ruled that except in special circumstances doctors have no right to decide about the treatment without the
consent of the patient.

Those few verdicts are showing some interesting details of protection of personai rights and personal data. The courts
in Poland are giving out new sentences concerning those matters all the time. One act and one article of Civil Code could
create a serious need for interpretation. Therefore, this is one of the main objectives of those verdicts. So, the role, those
two short regulations play in Polish law is more than important.
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