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NMpapmoBa-mMaHigacT

KOpblgbiuHbl Yaconic “MpayHik” nepBsicTkoBa naycray sk on-line npaekt y nictanaase 2004 roay 3b iHiLbIATEIBbI W3pary
CTyA3HTay Abl acbnipaHTay npaBa benapyckara gsspxayHara YHIiB3pCbITITY, LUTO iMKHYMICA TakiM YblHaM xausa 6 Hesik
3anoyHiLpb HACTaJy sikacHaw npayHau iHpapmaubli Ha A3spxayHai 6enapycka MoBe. AfHaK y>o npa3 nayragbl PyHKLUbI-
siHaBaHbHSA Y36-6aublHKi Yaconica BbisiBinacs BigaBoyHal HeabxogHachLb NallbIP3HBHA NPAEKTY KoLTaM BbINyCcKy ApyKa-
BaHara BblJaHbHS, NepLUbl HyMap fkora Mbl 1 npanaHyem 3auHamy Ybitady. Ha CEHbHSLWHI A3eHb Ha KHiXHBbIM/NpacaBbiM
PbIHKY KpaiHbl Abl Y GaiHaue cknanacs A3iyHas cbiTyalbls, Kani npayHas nitapatypa, lopblablYHas aHaniTblka i HaBiHbI
npasa KpaiHbl Nagatrouua amanbs cnpac na-pacericky. bonbw 3a Toe, nacbnsa 1995 rogy Hasipaeuua ycTonniBas TOHOA3H-
Liblsl CKapa4aHbHS KoMbKacbLi NpayHbIx Kypcay y A3sipxayHbiX i npbiBaTHbIX BHY, wto YbiTaouua na-6enapycky. HiBogHae
apns3sineHbHe npasa KpaiHbl HA MOXa naxsaniyua HastyHacbUto xaus 6 agHoe akagamivyHae rpynbl/nnbiHi, sikas 6 mena
MarybiMacbLib aTpbIMIiBaLb OPbIAbIYHYI0 afyKalbiio Ha pogHan MoBe. PakTblvHa Na-6enapycky (abi To He 3aycénpl) Ybl-
Talouua TonbkKi nekubli 3b ricTopbli A3ApxaBbl 1 NpaBa benapyci. MNMpauac pacnpauoyki ynacHae topblabliyHae TapmiHanérii
HacTomMbKi 3aMapypkaHbl, WTO Luaram anowwHix 10-i rog He Obino Bblgaa3eHa HiBogHara 6enapyckamoyHara topblablyHara
crnoyHika. [da taro X, adiubliHbIA BblAaHbHI YacTa NanpocTy KarnbKyloub NpayHbls TAPMiHbl 3 pacenckae MOBbI M NpaKTbIY-
Ha HiKoni He aAbIXOA35LUb a CYMHEYHbIX JTIEKCbIYHbIX LWTamnay caBeLKix Yacoy.

[pyras npblyblHa — iIMKHEHbHE NepaaforeLb ckansHizaBaHae MbICbSIEHbHE BAliKae YacTki CBaiX CTapaNLUbIX Kaneray.
leHapaubla NpayHikay, 3aaHraxaBaHbIX y Npaly Hag raTbiM Yacomnicam, Mbicbkriiub csbe HaltyagkaMmi i npagayxarnbHikami
“niubBiHCKa-benapyckae” npayHiukae Tpaabiubli. Tpaabiubli, WTO y3barauina yanaeeursa iméHami Jlsea Caneri, MNMayna
AcTpasiukara, MapuiHa Banagkosiva, Actacdhest Banosiva 11 r.g. Tpagpbiubli, nnéHam akon ctani CtatyTel Bsanikara kHsicTBa
JliToyckara, HanicaHblf, Sk BAAoMa, Ha cTapabenapyckan MoBe, — HannparpaciyHetLlbla npbiknagel kageidikaubli § Tara-
YacHan Sypone. Tpagpiubia rata €CbLb dypanenckan KapaHami (kaHTbIHeHTanbHae npasa, PbIMCKi LibIBINICTbIYHBI yHAA-
M3HT, iA9i KaHCTbITYLbISHaN3My) Abl HaubisHanbLHan na opme (benapyckast MoBa M KwTantaBaHbHE YNacHbIX NpayHbIX
OaKTpblHaY, 3aKknikaHbIX CNpbIsiLb NacbnsxoBan A3MakpaTbi3aubli A3ecsuiMinbéHHara aypanewckara Hapoay). [Na cyTHach-
i, cama MagapHoBasi 6enapyckas igaHTbluHacbLb Gbina capmynsasaHas opbicTami na agykaubli: ag Kactycs KaniHoyc-
kara n ®paHujwaka barywasivya ga IBaHa Jlyukesivya, PamaHa CkipmyHTa, PabisHa AkiHubiua Abl iHWbIX. CTBapanbHiki
Yyaconica Hi y fKiM pase He NaasansoUb Nagbixogay, LWTo atascamniBaloLb “ToapaTblikay caBeLkara npasa” 3 “anyblHHan
LIKornan”, a Takcama He BiTaloUb“iHTarpaupli” 6enapyckara v pacelickara sakaHagaycreay. [agpixogay, sikimi YacbLSKOM
3royblBatoLb ayTapbl 6enapyckix nagpyuyHikay, nyoniubiCTbivHbIX apThiKynay i kypcay nekubisty topdakay KpaiHbl.

MaTbl npaekTy:

v 3aA3iHoubIUb BenapyckamoyHbIX CTyA3HTay-npayHikay kpaidbl (nepagycim topbiabliHara hakynsTaTy i aaas3sneHbHs
MixXHapoaHara npasa akynbTaTy MiXXHapoAHbIX cTacyHkay BY), a Takcama NpakTbIKyo4bIX IOpbICTay i TaapaTbikay npa-
Ba, WTO iMKHyUUa cnpbisgub nayctaBaHbHio HALBIAHANIBHAE wkonbl npaea;

v/ 3anayaTkaBaub/npausrHyub Tpaablublio GenapyckamoyHae topbiabldHae aHaniTbiki, acabnisa y Tbix raniHax, Ase
BblKapbiCTaHbHE poAHae MOBbI Aa ratara yacy 6o oparmMaHTapHbIM (UbIBINiCTbIKA, racnagapyae, npauoyHae npasa
a.n.);

v\ npa3sHTaBaub TpbIOYHY ANns Managblx aaMbicrioyuay 3 npasa v nanitanérii, He abushkapaHbix abapaubisimi ka-
NSAHisANbHAara MblCbJIEHbHS;

v/ cTBapbIUb NP3LS3A3HT ParynsipHbIX HagiHay i aHaniTbIuHbIX apTbikynay 3 npasa Ha 6enapyckai MoBe;

v npagcrayneHbiMi TOKCTaMi, Npa3 akTelyHae abmepkaBaHbHe Ha dopyMe Obl apbiriHanbHbl ayTapcki IHTapHaTaBbI
CMOYHIK nacTynosa pacnpauoyBsaub i nanynspbi3oyBaLb CydacHyto 6enapyckyto opbiabldHY0 W nanitanariyHyo TapMi-
Haneérito;

v/ abMeHbBaLLa AocbBeaaM npab! 3 Haa3éHHbIMI Npabnemami andbliHHara 3akaHagaycTea i cynosbHa npakTelkaBall-
La wnsxam cnpobay on-line kaHcynbTaBaHbHS Ha agnaBeaHbIM hopyMe cawTy.

YasenbHiki NpaekTy Takcama cnagssiiouua, LWTo Y Mexax vaconica nayctaHe canpaygHasi ayopa Ansi CycTpadbl i Abl-
AnNéry nparpaciyHbix 6enapyckaMoyHblx nanitonsray. ['atas iHiLbIATLIBA, A35KYHOYbl NPbIHLbLINOBAK aKkpbiTackli Hallae
TBOpYae nabapaTtopebli 4N HOBbIX yA3embHikay, ckipaBaHas Ha Toe, kab Aanamarybl ManaabiM i He3anexHblM T3apaTbikam
3agBiupb npa cabe. Mbl MApKyeMm, LITO KaHUANTyanbHbl anapart i MaTaganéria nanitansriyHara aHanisy nasiHHbI pacnpa-
LoyBalLa i BoinpaboyBalLa MeHaBiTa 3 AanamMorai akTyanbHbIX i XXbIBbIX JacbliefaBaHbHAY, i 3anpallaem yCix axBOTHbIX
Aanydauua a HalwblX ToapaTblYHbIX BbICinKay.

Mpbl nagbopbl TOKCTay Mbl IMKHEMCS Nakigaub 9k mara 60nbL npacTopbl AN Bblka3BaHbHS HETPaAbILbIAHBIX Na3biLbl-
sy, WTO Yacam MOryulb Cynspaybilb MepKkaBaHbHSAM padakTapckarn pagbl. Mbl nivybiM HenpbiManbHam ObICKpbIMiHALBIK
naBoAJie nepakaHaHbHAY, Y3pOCTY M caubIsNbHbIX Na3biublay aytapa, 60 3bonbluackLi NpbITpbIMITiBaEMcs nibapanbHbIX
nornagay. Harmeassdel Ha Toe, WTO nNpaekT pobiuua BbICinkaMi CTyasHTay i acbnipaHTay BLY, Oyasem paabis npassH-
TaBaub TIKCTbI YCiX, XTO iMKHeLLa “Mbicbniub-na-6enapycky-in-g3ens-benapyci”: ag BbinyckHIKOY topdkay Aa gakrapoy
IOPbIABIYHBIX HABYK, af ToapaTbikay cTaniyHbix BHY ga npakTbikytoubix npayHikay 6enapyckix MacTavak.

3Baxatoybl Ha HeabxogHaCbLb PINP333HTaLbli HaHOYLWaN opblablMHan Aymki benapyci y cbBeue, 6birno BelpallaHa 3pabilb
ApyKaBaHbl Yaconic A3bBIOXMOYHbLIM. Y sikacbLi MOBbI-“TpaHcbnsTapa” 6eina abpaHas 6sccnpayHas lingua franca — aHrens-
ckas. LWto pa 6enapyckain MOBbI, yBaXkatoubl KOXHbI 3b SI€ CEHbHSILLHIX BapbISHTay 3a MeriTbiMHbI 1 NaBaXaroybl NpaBa Ha
afcTonBaHbHe CBaél Nasblubli, APYKYeM TIKCThI YBa YCiX TPOX BapblsiHTaX: KMNSICbIYHbI NpaBarnic, “Hapkamayka”, nauiHka.

Yakaem Ha Balubig TOKCTbI, NpanaHoBbl cynpabl, napagbl 1 3aueMki Ha agpac praunik@praunik.org.

H P3JAKUbINHASA KANETIA
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PREFACE

The rationales of the project

Belarusian legal journal “Pralinik” is an initiative of Belarusian law students and young lawyers launched in November,
2004 as an On-line project. This printed issue is regarded as a part of that versatile initiative. The main rationale of the
project is to make an attempt to overcome the colonial thinking of a great portion of the older generation of Belarusian
lawyers. The young lawyers, who contribute to this journal, aim at building their legal outlook grounding on the “Belarusian-
European” legal paradigm rather then on the “Russian-Soviet” one.

Belarusians have deep and rich legal tradition which stems from the Statutes of Grand Duchy of Litval (1522, 1569,
1588), written in the old Belarusian language, which were the most progressive examples of medieval codification of law in
the Europe of that time. It is interesting to note that the modern identity of Belarusians as a nation has been formulated to a
large extent by professional lawyers: from Kastus$ Kalinolski and FranciSak BahuSevi€ to Ivan Luckievi¢, Raman Skirmunt
and others.

Another important goal of the journal is to cover the lack of legal information in the Belarusian language. Today we face
quite a strange situation when legal literature, judicial analytics and legal news are represented almost exclusively in
Russian. Unfortunately, Belarusian authorities do not encourage practical use of the Belarusian language, limiting it almost
exclusively to folklore. Moreover, since 1995 there has been a stable decline in the number of legal courses taught in
Belarusian in public and private universities of Belarus. As a matter of fact, only the university courses of “History of State
and Law of Belarus” are given (still not always) in Belarusian. The process of judiciai terminology research in Belarusian
is so slow that during the last decade not a single Belarusian legal dictionary was published. This project will hopefully
contribute to the renascence of the Belarusian language in the sphere of law.

It was decided to make this edition bilingual with regard to the necessity of presenting contemporary Belarusian legal
thought abroad. English was chosen to perform this role as an indisputable lingua franca.

The Goals of the project are:

v" To unite the Belarusian-speaking students of law as weli as practicing lawyers and legal scholars, who are committed
to the development of the NATIONAL legal school;

v" To provide a tribune for young specialists of law and political science, who wish to think Belarus-centered and
critically;

v" To popularize and refine juridical analysis and Beiarusian legal terminology by means of providing legal texts, active
forum discussions and an on-line dictionary;

v To share practical legal experience by means of maintaining a forum for discussion and regular on-line consulting.

Editorial policy

The Editorial Board encourages publishing new and critical articles and opinions, which might not correspond to the
opinion of the editorial board. Despite the fact that our project is primarily run by the students of Belarusian State University,
we welcome all those willing to contribute to our pages in Belarusian or English. We are looking forward to seeing your
texts, proposals and comments. Our e-mail address is praunik@praunik.org.

H EDITORIAL BOARD

1 Here and further in the issue the name “Grand Duchy of Litva”, rather than “Grand Duchy of Lithuania” will be employed. The
former name is evidently closer to the historical truth. The name “Grand Duchy of Lithuania”, by proking direct connotations of the present-
time Republic of Lithuania, is misleading as for the origin and the national structure of the Belarusian-Lithuanian Grand Duchy. In that
case, the term “Litva” appears to be both a sound and a compromising choice.



H?AgHIK ArynbHas To0pblsi, ricTopbist 1 dins3odis npasa

N'ymaHi3m i BApLIGHCTBA NpaBa
y Cratytax Bsinikara kHsacTBa JliToyckara

H TAUAHA ®AN3EEBA

TausiHa ®aaseeBa (Hap. y 1984 r. y MeHcky) — Gakansiypka npasa, HaBy4Yaelua Ha V kypce
agasaneHbHs “npaBasHaycTBa” topblablidHara dakynstaty BY. ManiHa HaBykoBbIX iHTapa-
cay — ricTopbls npaBa Benapyci, 6enapyckas npayHasi TapMiHanéris, akansiridiHae npasa.

A Ecni KOTOPOMY HAPOQY
BCTbIA NPAB CBOIX HE YMETI,
NOroToBKO HAM...

NEY CAMErA

BaplwaHcTBa npaBsa i ryMaHiaMm — afHbl 3 HanBaXkHEWLWbIX NpbIHLbINAy Npasa y cyvyacHamn Taopbli npasa. [9Ta arynbHa-
npasasbl NPbIHLUbINGI, T.6. NPbIHLBIMNBLI, XapaKTaPHbIS Y POYHaN CTyneHi YCim raniHam npasa. MeHagsiTa Tamy SHbl 3HanLWNi
apniocTpaBaHbHe y KaHcTbiTyubli Pacny6niki Benapyck. Tak, y apTelkyne 7 HaynpocT rasopbiyua: “Y Pacnybniubl bena-
pycb ycTaHayniBaeuua NpbiHUbIN BAPLISHCTBA npaBa. [3apxaBa, yce fe BopraHbl i cnyx00Bbisi acobbl A3enHi4aoLb Y
Mexax KaHCTbITyubli i NpbIHATBLIX Y agnaBefgHackLi 3b €0 akTtay 3akaHagaycTsa.” MpblHUbIN ryMaHi3aMy 3aknagseHbl Y
nagmMmypak apTeikyna 2: “Yanaeek, aro npaebl, cBaboab! i rapaHTbli ix paaniszaubli €cblUb HaMBbILLAMLIAN KalTOYHACLLIO i
MaTaln rpamagsTia i A3spkaBbl.”

MpbIHUBIN rymMaHiaMy npaBa (y cyyYacHaw arynbHayv T30pbli MpaBa) Mae Ha yBa3e npaBaBblsl CPOAKi 3a0eCbnAY3HbHS
naeari fa acobbl, sie roHapy, rogHachbLi, npaBoy i ceabopay. MNepagymosai paanizaupli ratTara NpbIHUbLINY 3baynseLua Ha-
nexHae 3aMauaBaHbHe pbIAbIYHBIX FrapaHThIn | 3axaaay topblasiHHan abapoHbl A3KNsipaBaHbIX NpaBoy i cBaboaay.

CratyTbl Bsanikara kHsicTBa JliToyckara 3bsiynsitouua noMHikami npayHan gymki XVI ct. Ha gsiBa Tamy, WTO WwmaTnikis
Hopmbl CTaTyTay cbBea4alb npa ynnbly igasy paHacaHcHara ryMatismy i Pachapmaubli. Pachapmaubis npeiHecna 3 caboro
inato ayxaean ceaboabl. MeHaBiTa Ha igsi cBaboabl rpyHTaBanacst HoBae ryMaHiCTblYHAae MbICbSIEHbHE, LUTO Y3bHikna y
Banikim KHaictBe ¥ napy AnpamkaHbHsA. 3bHiTaBaHbig naMix cabowi, PaHacaHc i Pacbapmaupist YHOCINI Kap3HHbIS 3bMEHbI
Ba yce chapbl rpamasakara xbiubLs. He Obino BeIKMOY3HEHEM i paBa.

Y ToW xa 4ac Ha BapTa 3abbiBaub, WTO CTaTyThl yAYNsioUb cabon Ackpasbia Npblknaabl daagansHara npaea, a rata
3HayblUb, LUTO NPbl YCiM MarysiMbIM ryMaHi3abme raTbisi 3804b! 3aKOHaY Obini ¥ NepLuyo Yyapry apbleHTaBaHblsi HA BbILLI3N-
Wb cacnoyi, MarHatay i wnaxty. TeiM HA MeHLU, WMaTnikia npasbl i BonbHacbLi na CtaTtyTtax rapaHTaBanics HA TOMbKi
naHam-paase, ypagHikam, Wnsaxue i poilapcTBy, ane i MawidaHaMm i ysoryrne ycamy nacnanitamy niogy.

Yxo y arynoHasemckiMm npbiinei XKeirimoHTa Kasimipasiya 1506 r. npaBbl i BONbHaCkLi rapaHTylouLa HA TOMbKi BbILI3N-
WbIM CacnoysaM i MAlYaHaMm (8K y paHenLwbix npbiBinesx, y npbisatHacbLi, Kasivipa 1447 r. i Anskcangpa 1492 r.), ane
“Xbixapam i Haacyn acobam ycsikaza cmaHy i cmaHosiwda™ (apT. 2), WTo cbBeadbilb ab pacnaycioase ryMaHicTblYHbIX
inasay, nakonbki Hacampay KHscTBa 3acTaBanacs aagansHamn A3spxasan i He Marno na asHadyaHbHI Haa3ansUb aaHOMNb-
KaBbIMi MpaBaMi BbILLIANLLbIS i HIX3WLLLIS cacroyi HacenbHIUTBa. Y raThbiM Xa npbiBinei cbLUbBApoXKaeuua, Wwro “.. dyxoy-
HbISI panamel, @ makcama ceeukisi KH3i, 6apoHbl, HOBIMi, pbiuapbl, 85IbMOXbI, 0apadubl i iHWbIS naddaHbIs | Xbixapb!
3emnsiy Hawaea Bsnikaeza KHsicmea flimoyckaza... Hac [PKbleiMonmalj, sik canpayOHaza HacmyriHika i eacnadapa, 3200Ha
JadaHHAM i eoni npbIHAAI... abpani i y3esni Ha mpoH...”. bbino 6 BANikan yTonian Bepbilb, LWITO KHA3A canpayabl abipani
yce HacenbHiKi A39paBbl, NakornbKi nanitelyHa (i Hs TONbKi) 6scnpayHbls HXINLWBbIA cacnoyi He Marni YAasenbHiYaLb Y Bbl-
Gapax. AdHak 3bMSILLY3HbHE Y NpbIBiNei NagagseHan BbiWai HOPMbI He 3yCiM BbiNagkoBae. AHO cbBeAublUb ab aaaHbHi
KHs1351 OblUb NagTpbIMaHbIM YCiMi XKbIXbIpaMi i, 3HOY a, ab pacnayciofse rymaHiCTblUHbIX ig3sy.

Y Cratyue Bsanikara kHactea Jlitoyckara 1529 r. npbIHUbLIN ryMaHi3my yBacobiycs ¥ doopme 3amaLaBaHbHA aa3iHCTBa
npaea ong ycix nagaaHsix KHacrea. Hopma ab agsiHcTBe npasa Obina topblabldHa 3aMauaBaHa yrnepLubiHio, Se 3amaLoy-
Bay apT. 9 p. I: “Tax xouem i ecmaernsiem, i 8e4HbIMI Yackl Maemb bbimi xo08aHoO, i eci moddaHble Hawi, mak eboeie, KO
i 6o2ambie, komopozo pady Konge abo cmaHy 6binii 6bi, POBHO a 0OHOCMAaUlHbIM MbIM MiCaHbIM MPagoM Maromb CYXKOHbI
6b1mi.”2 MNpbIHUBIN ag3iHCTBa NpaBsa, anbbo ycearynbHackLb 3aKOHHACbL, 3bAynseLua BeMnbMi BaXHbIM NpaBaBbIM MpPbIH-
ubinam. Y asencHan 6enapyckan KaHcTbITyLbli éH 3adhikcaBaHbl ¥ apT. 22 (“Yce poyHbis nepag 3akoHaM...”) i 52 (“KoxHsl,
XTO 3HaxoAasiuua Ha TapbiTopbli Pacnybniki Benapycb, abaBssaHbl BbikOHBaLb e KaHCTbITYLbIO, 3aKOHbI | NaBaxaub Ha-
LblSHanNbHbIA TpaabiUbli”).

MpbIHUBIN NagnapagkaBaHackLUi YCix noa3en agsiHamy nicaHamy npaBy A3spXaBbl NaubBsapokaeuua Y pasbasene VI
CraTyTy, WTO NpbiCbBeYaHbl cyaoBamy nagy: “Tax ycmasyem, ix KoxO0bill eoegoda Hawl i cmapocma, i Mapuwanok 3eMckil,
i Mapwarsnok 08opHbIll, i depxxasubl Hawi KOXObIU y ceoeM rnoseme He Maromb ModdaHbIX Hawix iHadyel cydimi i cripago-
eami, ied mbImi ricaHbIMi paebl Komopble 8ciM ModdaHbIM Hawim Benikoeo KHsi3bcmea darni...”

CratyT 1566 r. 3amaLioyBae npbiHUbIN af3iHCTBa npasa Y apT. 11 17 p. |, Aagatodbl, WTO raThiM Xa aAasiHbIM NpaBam Ha-
nexblUb Cyasiupb i Yyxxasemuay Ha TapbiTopbli KHacTea. Y apt. 39 p. |l racnagap absuae ‘koxdomy cmaHy 6ciMb 3apO8HO

1 TyT i panen npeiBinei UbITyOLUa Na kH.: [laraBopsbl i rpamaTbl 5K KpblHiLbl 6enapyckara deagansHara npasa: [lanamoxHik / A.
HOxo, A. Abpamosiy, T. oyHap, Y. CaToniH. — MH.: BAY, 2000.
2 Tyt i Aanen aptoikynbl CtatyTy 1529 1. ubIT. Na kH.: CtatyT Benukoro kHshxecTtsa JlntoBckoro 1529 roga (noa pea. K.WN. Abnok-

ckuca). — MH, 1960.
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Humanism and the Supremacy of Law
in the Statutes of the Grand Duchy of Litva

Bl TACIANA FADZIEJEVA
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SHOULD THERE BE A NATION ASHAMED
OF BEING IGNORANT OF HER OWN LAW,
ESPECIALLY OUR FOLK...

LEU SAPIEHA

Supremacy of law and humanism lie amongst the most important law principies in modern legal theory. These are
universal legal maxims, i.e. maxims, equally typical of all the branches of law. That is the reason they are reflected
in the Constitution of the Republic of Belarus. Thus, Art. 7 says it directly -— “The principle of supremacy of law is
declared in the Republic of Belarus. The state, its bodies and officials should function within the Constitution and leg-
islative acts adopted in compliance with the Constitution.” Art. 2 is based on the principle of humanism “Any person,
his/her rights, freedoms and guarantees of their realization are the supreme value and the aim of the society and the
government.”

The principle of humanism of law (in modern general legal theory) implies legal means to guarantee respect to a
person, his/her honour and dignity, rights and freedoms. Proper securing of legal guarantees and taking measures to
safeguard the declared rights and freedoms is a condition to fulfill this principle.

The Statutes of the Grand Duchy of Lithuania are monuments to legal thinking of the 16" century. So it is no won-
der that numerous regulations in the Statutes testify to the influence of humanistic ideas of the Renaissance and the
Reformation which brought forth the idea of spiritual freedom. It was the idea of freedom that served as the basis for
a new humanistic way of thinking which appeared in the Grand Duchy at the times of the Renaissance. Due to their
close connection, the Renaissance and the Reformation introduced fundamental changes to all the spheres of social
life. And law was not an exception.

Yet one should not forget that the Statutes are a striking instance of feudal law, hence these statute books in spite of
all the possible humanism were mostly directed to higher society — magnates and gentry. According to the Statutes,
though, numerous rights were guaranteed not only to pany-rada, officials, gentry and knights, but to petty bourgeoisie,
and in general to all the civilians as well.

Some rights were guaranteed not only to upper classes and bourgeoisie (as they were in previous acts/pryvilejs,
particularly in Kazimier’s act of 1447 and Alaksandar’s of 1492) but to “inhabitants and to persons by and large of any
status and position”1 (Art. 2) as early as in the universal act of Zhyhimont Kazimieravi¢, 1506. These facts directly
testify to dissemination of humanistic ideas, since the Duchy itself actually remained a feudal state and as such could
not grant equal rights to the upper and the lower classes of the population. This very act has it: “... the supreme clergy
(praelatorum spiritalium), as well as princes (saecularium principum), barons, nobles, knights, grandees, councillors
and other subjects and people of the lands of our Grand Duchy of Litva in accordance with their wish and will ... have
accepted, elected and enthroned ... us [Zhyhimont] as the heir apparent and their ruler...” That would be a great uto-
pia to believe that the Grand Duke was really elected by all the inhabitants of the state, since politically disfranchised
(and not only politically) lower classes could not participate in the elections. However the presence of such a regula-
tion in this act is not at all casual. It shows that Zhyhimont wanted support from all his people, and what is more, it is
the evidence of dissemination of humanistic ideas.

In the Statute of the Grand Duchy of Litva of 1529 the principle of humanism was realized in the form of securing
the unity of law for every Litvan subject. The regulation about the unity of law was legally laid down for the first time,
and this unity was provided by Art. 9, sect. I: “We also wish and hence decree for good and all that all our subjects,
both miserable and wealthy, of any status and position are to be judged equally by this written law.”2 The principle of
the unity of law, or universality of legality, is a very important legal principle. The currentBelarusian Constitution has it
in Art. 22 (“Each person is equal before the law...”) and Art. 52 (“Each person while on the territory of the Republic of
Belarus should observe its Constitution, its laws and have respect for national traditions”).

The principle of universal subordination to one written law of the state is supported in sect. VI of the Statute, devoted to
judicial system: “So we decree, that each official should not have the right to judge our subjects another way but according
to this written set of rights which we have granted to every subject of the Grand Duchy...”

The Statute of 1566 secures the principle of the unity of law in Art. 1 and 17, sect. |, also stating that this law should be

1 Here and forth the privileges are quoted from: Dahavory i hramaty jak krynicy bietaruskaha fieadalnaha prava: Dapamoznik / J.
Jucho, A. Abramovi¢, T. Dolnar, U. Satolin. — Miensk: BSU, 2000.
2 Here and forth the articles of the Statute of 1529 are quoted from: The Statute of the Grand Duchy of Litva of 1529 (edited by

K. I. Jablonskis). — Miensk, 1960.
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H?AX}HIK ArynbHas To0pblisi, ricTopbist 1 dins3odis npasa

o0Hakyto cripasednisocmsb YiHime...”3, a Takcama 3abapaHsieula “cmami i 3bi4Hocmbio 6bimi 00HOU cmopoHe”, naTpaby-
euua ‘npocmo koxdomy cripasednisocms 0ennami”, YbiM NaubBApAXKatoLLa NanaxaHbHi ab aasiHCcTBe nNpasa.

Y apr. 2 p. lll Baniki kHa3b absauae “ecixb KHA3el i naHO8b Padhb... | 6CEXB BPSIOHIKOBD..., MaHO8I XOPY208HbIXb, WIISIXMY,
pblyapcmeo, MewjaHe i 8cixnb firodeli MoCnoNimbIXb... 3axoeami rpi ceo60daxn i BONIbLHOCMSAXB XPECMISIHCKIXDB”. | 3HOY, AK Y
npebiBinei XXeirimoHTta 1506 r., cbubBsIpAKaeLLa, LWTo yce xbixapbl KHscTBa cnpagseky abipani cabe racnagapoy.

MapobHbiM YbiHaMm i ¥ Ctatyue 1588 r. 3anicaHa, WTO “BCix KHA3eU... i 8cix model nocnonimeix y Bernikom KHA3cmee
Jlimoeckom i 80 8cix 3eMsisiX Moeo rnaHbCcmea, Maem 3axoeami rpi ceobodax i OSIHOCMSAX XPECMISIHLCKIX, 8 KOMOPbIX OHi,
5IKo 110di 80riHbIe, 8ONTHO 0biparoybl 3cmapodasHa i 3 8e4HbIX C80ix nNPodkoe cobe naHoe a eocriodapell serikix KHa3el
TiMOoBCKix, Xini i cripasosarnice...”4. NanaxaHbHi raTara apTelkyna nagmauasaHbl apteikynam 5 p. lll, y akim Baniki kKHA3b
npbicsarae He agbipaub y Xbixapoy KHacTBa 3amenb, MaémachbLi, BonbHacbhLAY, npasoy. Y apTbikyne €CbLb Takis Crosbl: “A
20e 6b1 Wwmo odep:xxaHo i 8bILINIO i SIKIM Xe KonbeeKk 0bbi4aeM npomie ceMy cmamymy, mo c rpasa i 3 cydy cripasedrnieo2o
yepe3 Hac i NomMoMKi Hawbl, 3a padok pad Hawix Beniko2o KHA3cmea, Ha CMOPOHY OMIIOXOHO i 8 HiBOWMO 0bepHEeHO
6bimi maemb.”

MpbIHUBIN aa3iHcTBa NpaBa 3amauaBaHbl Y CtaTtyue 1588 r. y cambim neplibiM apTeikyne: “Harnpod mel, 2ocriodap,
obeuyeM i wnnobyem..., X 8Cix KHskam, naHog pad, Oyx08HbIX | CBEMCKIX, MaHO8 XOPy208HbIX, WIsXmy, Mmecma i 6cix nood-
OaHbIX HawWiX... MOYOHWbI OM 8bILULLIO20 CMaHy ax 00 HiXKWo20, MbIMi 0OHbIMI Npasbl i apmbIKyribl, 8 MOM Xe cmamyme
Hixel nicaHbIMi... cyOimi i cripasosami MaeM. Takxe Yyxo3emubl 3azpaHidHiki Benikoeo kHa3cmea Jlimosckozo, npbiexo-
yble i SiKiM Korbeek obbidaem rnpibbisibie Mo0i, MbIM Xe MpagoM Marmb 6bimb CyXOHbI ...”.

Ynnbly ryMaHiCTbIYHbIX iA351Y Bblpa3Ha agyyBaelLa 3a YbiTaHbHeM pasbaseny XIV Ctatyty — “O 3nodelicmee 8csikoeo
cmaHy”, NpbicbBeYaHara KpbiMiHansHamMmy npasy. Tak, y apT. 3 araBopBaeLLUa, LWTOo Y BbiNaaky CyMHeBay y BiHe nagcyaHara
cy4 naBiHeH cXinsuua Aa Bbl3BaneHbHA aa nakapaHbHs (“..A eed xe cyd nodobeHcmasa acskie Ha 0obpoli bayHocmi memi
mMaemb i 8 pe4ax 80HMIIBbIX CKIOHHeUWIl Maemb 6bimi Ky 8bI380SIEHbIO, HiXKII Ky KapaHbto”). Takim YbiHam CTatytam
1588 r. topblgblYHa 3aMaLoyBayCcsi NPbIHLBIN NP33yMMLbli HEBiHaBaTachbLy.

Y ratbIM xa pasbasene (apT. 11) nagBblaewLa y3pocT KpbIMiHanbHam agkasHackLUi: 3 yatbipHauuadi (na Ctatyue 1566
I.) Aa wacHauuaui ragoy. 'sTas Hopma AaTtbiubllb HA TOMbKI WNAXTHI, ane i Nia3sei npocrara CTaHy, WTo aanocTpaBaHa
HaBaT y chapmynéyubl Ha3ebl apTbikyna: “O o68iHeHb0 8 3ro0delicmee winsxmiva, fiem 3ynosfHbIX He Mar4o20, makxe i o
npocmbix 100six”.

LlikaBa, wTo apt. 36 p. XIV 3abapaHse yxbiBaupb Ha3By “4anansb HABOMNbHaA” (Bidaub Tamy, LWTO, Ak nicay Canera y 3Ba-
poue aa ycix rpamaassHay KHacTBa, yanaBeky “Hivo2o He Maemb 6bimi dopoxuio2o Had 80/1bHOCMb”), YBOA3AYbl HOBYHO
Ha3By A1 FaTal KaTaropbli HacenbHikay — “4ansa3b ABopHas”.

Y apt. 1 pasbasena Xll Cratyty 1588 r. (“O 3abimbto yonogeka npocmoz2o cmaHy om wiaxmiya”) yTpbiMniBaeuLa
nanaxsHbHe, 3rofiHa 3b SKIM LUNAXLIY, LUITO HayMbicHa Y4blHiy 3a00iCTBa YanaBeka npocTara cTaHy, “fieaue rnosaxarodi
npaso nocronimoe a nacmeeyics Had cmeopeHbeM 6oxim” (TyT y3raganma iast camakaluToyHachL XblLUblLs, LUTO carae
KapaHsimi ¥ Yacel Pacbpamaupli), i Obly cxonneHsl “na rapaybix cbnsnax’, “3a crywHsiM 008000M Maemsb bbimi 20priom Ka-
paH”, raTa 3Haudbllb, aKkpaMs rpalloBara cnarHaHbHs (ranoyLybiHbl, SKkas npagyrnegkeanacs i paHen) naBiHeH Gbly Gbilb
nakapaHbl CbMepLio.

A6 pacnayctoase rymaHiamy cbBegublub Takcama apt. 3 p. ill Ctatyty 1588 r. — “O 3axoBaHblO B MOKOK BCiX nogaa-
HbIX HaLlix, obblBaTENEn TOro NaHLCTBA 3 CTOPOHbI PO3HOIO PO3YMEHbS i yXiBaHbA HaboXeHbCTBa XpecTisgHbckoro”. MNa-
O06HBLIX HopMay HA YTpbiMAiBani nansapagHia CtaTyThl. Y raThiM apThiKyne BAniki KHA3b abaBa3BaeLLa 3axoyBalb napagak
y A39paBe Y CyBsi3i 3b iCHaBaHbHEM PO3HbIX paniristy: “A ik mex rpieinbem i NonpicsxeHbem HawiMm ecm ymeep>KoHOo ro-
KOH MexXbl PO3HbIMI 8 periii cmepeybl... A MeHosime mo nornpicegHymi: MOKOU MocronimsIl Mexbl PO30P8aHbIMI | PO3HbIMI
nrodbMmi 8 gepe | HaboxeHcmeae 3axosebigame...”

dakTblYHa raTa cnoBbl 3 TAKCTY Bapiayckar Kardagapaubli 1573 r., agnaBegHikay skon He Gbino ¥ TaradacHam dypone.
Y To1 vac y Banikim kHacTBe JliToyckim cyicHaBani kataniuTea, npaBacnaye i npatactaHutea. MeHnasita wnsaxra KHacrea
Aamarnacs yxsanbel KaHagapaubli, naBoane akoi xbeixapam Paubl MNacnanitan rapaHtaBanacs ceaboga CymneHbHs.

Y npeiknagseHbix ga Cratyty 1588 r. npbicbBAY3HbBHI XKbINIMOHTY i 3Bapoue Aa ycix cacnoysy Jlssa Caneri 6bly Toapa-
Tbl4Ha abpryHTaBaHbl NPbIHUbIN BAPL3IHCTBA NpaBa, siki 3Halwoy ysacabneHbHe ¥ Hopmax CTaTyTy. MNpbIHUbLIN BSp-
LUISHCTBa NpaBa 3akntoyaeua ¥ TelM, LWITO HIXTO, Hisikas cnyxboBas acoba Ui A3sipXkayHbl BOPraH, He BbikMoYaeLLa 3-nag
ynnbiBy Npasa, a HaagBapoT, abaBa3BaeLa A3eHiYaLb Y aanaBeaHackLi 3 npaBaBbiMi HOpmami. TakiMm YbliHaMm A3spXxaBa,
ycTanéysaroubl arynsHaabaBsi3koBbIsi NpaBinkl NnaBoasiHay, abmshkoyBae npasam i csbe. 103 BApLISHCTBaA Npaea, skas
Mae HenacpagHae AadblHEHbHE Ja TI0pbli NpaBaBoOM A3sipXaBbl, CTana canpaygHbiM 30abbiTkaM opblablHaN OyMKi Y
Banikim kHacTee JliToyckim XVI cT.

MpbicbBAYaHBEHE XKbiriMoHTY Canera navbiHae ca crnoy ab TeiM, WTO racnagapoy (r. 3H. KipayHiKoy A3fpxaBbl), ki “He
rpasom sikim oricaHbiM abo cmamymom, ane mMoribKo €80iM 30aHbeM i ynodobaHbem enadHOCMb... pocmeeaasni’s, noagsi,
“épbideybice ix naHosaHbeM”, Ha3blBani ThipaHaMi. M3Ta HibbITa Nnepacbusipora XXbIriMOHTY, Aa ratan caman aymki Canera
BSAPTAeLLa i § KaHLbl NPLICbBAYSHLHA. EH niwa: “.. 3a wacrisbili Hapod cebe 6bimi noyimaem... Xe He mosKo abbl 800-
nye eorii i ynoGobaHbsi ceoezo [zacniadapbl] Ha® Hami 38iPXHOCMb C80K0 20Cr00apCKyr0 pocmezami Meri, ane i cami Ham
nosodom 9o mozo bbini, abbicMbl cobe npasa siKo Halibosbwbie CMOpPOXbI MOCOSIMoe 80/IbHOCMI Meopbini i 6onwel
ernadHocmi 38ipxHocmi eocriodapckoli Had coboro He nonyujari, 00HO oKor bl iM Ne8HYyK epaHily NaHo8aHbs ix Had Hami
npaea 3amepini...” [3TblM NagkpacbniBaeuua, WTO ynagy CBalo racnagap naBiHEH axblLbUaynsub TOMbKi ¥ Mexax, sKid
amy gassanse npasa. [a apTeikynax CtatyTty 1588 r. Baniki kHs3b abaBasBaycs A3enHivaLub 3rogHa 3b Sro Hopmami. MNpbl-

3 TyT i panew apToikynbl CTatyTy 1566 I. UbIT. Na KH.: licTopbla KaHCTbITYLBIMHara npasa benapyci / P. A. Bacinesiy, T. |. JoyHap,
I. A. lOxo0. — MH.: lpaBa i akaHomika, 2001.

4 TyT i ganen aptoikynbl CtatyTy 1588 r. ubiTytouua na kH.: CtatyT Banikara kHactea Jlitoyckara 1588: TakcTbl. [laBen. KameHT.
/ Tan. paa. |. IN. WamskiH. — MiHck: BenC3, 1989.

5 Tyt i ganen ubIT. na kH.: CtatyT Bsanikara kHAcTBa Jlitoyckara 1588: TakcTbl. JaBea. KameHT. / lan. paa. I. . lWamskiH. — MiHck:

BenC3, 1989. — c. 44-45.
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applied as well to foreigners on the territory of the Duchy. In Art. 39, sect. lll, the ruler promises “to do equal justice to eve-
ryone with no exceptions...”3, where the jury has no right “to favour any part”, and what is required is “simply doing justice
to everyone”, which supports the clause about the unity of law.

In Art. 2, sect. lll the Grand Duke promises “to reserve all the Christian rights and freedoms for all the princes and pany-
rada, gentry, knights, bourgeoisie and all the civilians...” And again it is stated that all the people of the Duchy elected their
rulers, as claimed in the act of Zhyhimont, 1506.

The Statute of 1588 has it likewise: “we would guarantee all the princes (saecularium principum) and all the civilians
belonging to the Grand Duchy of Litva and to all the lands in that state all the Christian rights, which they had enjoyed and
in which they had lived, choosing freely their masters and rulers from their ancestors since olden days...”4. The regulations
of this article are secured by Art. 5, sect. lll, where the Grand Duke takes his oath not to strip his subjects of land, property,
freedoms and rights. The article contains the following: “And if some thing is acquired or turns to be in breach of the Statute
in a way, it should be done away with, according to our law and the fair court, by us and our descendants...”

The principle of the unity of law is secured in the Statute of 1588 in the very first article: “Henceforward we, the ruler,
promise and warrant judging and treating all our princes (saecularium principum), pany-rada and all the subjects of ours, of
the higher status and of the lower within that very law and articles, written below... As well as strangers to the Grand Duchy
of Litva, visitants, and persons howsoever arriving here are to be judged in accordance with that very law...”

The impact of humanistic ideas is clearly felt while reading sect. IV of the Statute — “On misdeeds of all kinds”, devoted
to criminal law. Thus Art. 3 has it, that in case a defendant’s guilt is in doubt, the court should rather choose to leave him
unpunished (“... The court however should consider all the proofs scrupulously and in case of doubt it should discharge
the defendant rather than impose a penalty”). Hence the principle of presumption of innocence was legally secured in the
Statute of 1588.

In this very section (Art. 11) the age of criminal liability is raised from 14 (according to the Statute of 1566) to 16 years.
This regulation applies not only to the gentry, but to commoners, which is even reflected in the title of the article: “On indict-
ing an under age gentleman and commoners for crime”.

Interestingly enough, Art. 36, sect. XIV puts the notion “freedomless servants” (¢eladz niavolnaja) under a ban (appar-
ently because “there is nothing more sacred than freedom”, as Sapieha wrote addressing the citizens of the Duchy), intro-
ducing a new name for this category of population — “Celadz dvornaja” (although the essence remains the same).

Art. 1, sect. XII of the Statute of 1588 (“On murdering a commoner by a gentleman”) has a regulation which reads: if a
gentleman is caught “close in the tracks” and is accused of cold-biooded murder of a commoner — “paying no respect to
civil rights and jeering at God'’s creature” (let us recall the idea of life value, which traces its roots back to the Reforma-
tion period) — he “is to be sentenced to death provided there is a good proof”, i.e. apart from money penalty for murder
(“halotis¢yna” — a fine for murder — which had been provided before) there is a provision about capital sentence.

Art. 3, sect. Ill of the Statute of 1588 — “On keeping at peace all our subjects, inhabitants of that land with regard to
their different understanding and practice of Christian service” — is another evidence of dissemination of humanistic ideas.
Such regulations were not to be found in the previous Statutes. As far as the Grand Duchy counted several confessions
the Grand Duke engaged himself to keep the state in order, as provided by this article: “We promise to keep the peace
between all the confessions... In particular, we promise to keep our people, divided by different confessions and service
practice at peace ...”

In fact these are the words from the text of Warsaw Confederacy of 1573, which had no analogues in the Europe of those
days. At that time Orthodoxy, Catholicism and Protestantism coexisted in the Grand Duchy. It was the gentry who sought
after the adoption of the Confederacy, which guaranteed liberty of conscience to all the inhabitants of Rzechpospolita.

The Statute of 1588 comes with the dedication to Zhyhimont and “Address to the inhabitants of all positions” drawn up
by Lel Sapieha. Here the principle of supremacy of law is theoretically grounded and is then realized in regulations of the
Statute. The principle of supremacy of law means that no one, be he an official or a state structure, is an exception before
the law, on the contrary, they have to act in compliance with legal rules. Thus, if a government sets general rules of conduct,
it actually restrains its own power. The idea of supremacy of law, which bears relation to legal state, became a real gain of
legal thought in the 16" century in the Grand Duchy of Litva.

Leli Sapieha’s starts his dedication to Zhyhimont as follows: all the masters (i.e. rulers of the state), who “regardless
of the written statute, executed their power at their discretion”s, were labeled tyrants by people “deterred by their reign”.
It sounds like a warning to Zhyhimont; Sapieha then returns to this idea at the end of the dedication. He writes: “... we
consider ourselves a happy people... when our masters not only execute their power of their own free will but also serve
as an example for us, as guardians of common freedom, to observe the law, and not let our master execute more power
than the law allows...” Thus, any master’s obligation to rule not going beyond the law is stressed. According to the articles
of the Statute of 1588 the Grand Duke was obliged to act in compliance with its regulations. At least Art. 5, sect. lll, dealing
with the rights and property of the inhabitants of the Duchy, has it: “We have no right to grant privileges, contradictory to
this Statute and its Articles, neither universal nor addressed to particular individuals...”

Referring to Aristotle, Sapieha continues his dedication the following way: “a wild beast governs where a man uses his
power at his discretion. But where law and statute prevail, God Himself is in power”. However there are people "who cherish
their wishes , but reason is not a friend of theirs”, who would be glad to “cast off this bit... and do away with all the rights”.
In this connection, Lel Sapieha gives an example from Roman history. He says: “It happened to some Roman princes and
youths, when the senators were pondering how they could cast off the hard yoke of emperor or tyrant’s supremacy and

3 Here and forth the articles of the Statute of 1566 are quoted from: Historyja kanstytucyjnaha prava Bietarusi / R. A. Vasilievich,
T. I. Downar, I. A. Jukho. — Miensk: Prava i ekanomika, 2001.
4 Here and forth the articles of the Statute of 1588 are quoted from: Statut Vialikaha kniastva Litoliskaha 1588: Teksty. Davied.
Kament. / Edited by I. P. Shamiakin. — Miensk: BietSE, 1989.
5 Here and forth the quotes are taken from: Statut Vialikaha kniastva Litolskaha 1588: Teksty. Davied. Kament. / Edited by I. P.

Shamiakin. — Miensk: BietSE, 1989. — P. 44-45.
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Hamci, y apT. 5 p. lll, A3e pasmoBa BsiA3eUua npa 3axaBaHbHEe MaémacsLi i NpaBoy Xbixapoy KHACTBa, écbLb Takisi CNoBbI:
“A... npisinbee mak & nocromnimocmi, Ko i KoX0oMy 30C0bHa, He MaeM aHi 6ydem moyi 0asami Mpomis ce2o cmamymy i
apmbliKyrnos...”

Cnacebinatoybicsa Ha ApbicToTans, Canera niwa ganen y NnpbICbBAY3HbHI, LWTO “mam berbriya, a no-Hawomy Oikoe 38epa,
naHyemsb, 20e 4o5i08ek 800s1y2 yrodobaHbsl c80e20 8r1adHOCMb C80K pocmezaemb. A 20e onsimb npaso abo cmamym
20py maemb, mam cam 6oz ecim enadHemsb”. AgHaK EécbLb MOA3I, SIKIM “C80s1 801 Mina, a po3yM iM Herpiemenem”, sKis
“padi 661 moe ydino 3 cebe ckiHyri, a npasa sce... padi 6bi sHisey 06epHysni”. Jley Canera NpbIBOA3ILUb Y CYBA3i 3 r3TbIM
npbIkNaa 3 puiMcKaii rictopbli. EH niwa Tak: “flokasano ce mo Ha OH Yac 6 OHbIX KOposiesiyax | MIodeHYbIKax PhIMCKIX,
Komopbie 8 0bMbICIIe8aHbIO CEHaMOPCKOM, abbl MSKKIl mexap rnaHoeaHbsl KOPOSieecko2o abo mbipaHbCKo20 3 cebe
3/10XKbINi, @ Npasom onicaHbiM, abel ce pedini. Beskiv criocobom momy 3abeeani mnodeHysl, abbi xaOHO20 makoeo rpasa
Had coboro He y3Haearni, 60 nosedani npaso bbimi 2yxoe i makoe, Komopoe ce yrnpocimi He dacmb, €cmili 8 HOM HO/108€K
8bIKpPOYbIMb, HE Maemb 6paky mexbl ybozim a 6o2ambiM. A y naHa, 00HaK, ecm Mmecmue facki i 3axoeaHbsi, ecm 8321150
Ha 0cobbl.” Tamy, Ha AyMKY “MnogeHYbIKOB pbIMCKIX”, “riereli mod camMoto KOpPOea8cKo 38ipXHOCMbIO XbiMmi, a HiXri cs1 8
makoe HebecrnedyeHcmeo edasami, xebbl Ha camMoll MOJIKO HEBIHHOCMI Xieoma i mocmepeaaHbto ripas wacme ceoe 4Yo-
nosek cadimi men”. Canera TnyMmadblupb, WITO “makas... dyma ecm | 3aex0bl 6ydemb rtodeli C8080/bHbIX @ HEYKPOYOHbIX,
KOmopbIM epo3a rpas ecm HeMina, a 8meuwe4yHoe ix 8osi 3aex0bi rpomieHa”.

HanpblkaHubl NpbicbBAY3HbHSA Jley Canera niwa, wro “ocsapye” CtatyT XKeirimoHTy 11l Base “g9ko HalBbILLOMY CTOPOXY
BCiX NpaB i BONMbHOCTEN HaLliX”, YbIM SLLIYS pa3 nagkpacbriBaewuua, WTo KipayHik A3spXaBbl NaBiHEH HA NPoCcTa A3enHivYalb
y agnaBefHachbLi 3 npasam, ane i 6biupb Npbiknagam Ans ycix actaTtHix rpamaassH, obiuks “ctopaxam”, T.6. rapaHTam npa-
BOY i cBaboa HacernbHikay A3apaBbl.

ManaxaHbHi 3BapoTy J1siBa Caneri ga ycix cacnoysy Bsanikara kHsacTea JliToyckara wumar y YblM nepaknikatouua 3 Bbika-
3aHbIMi NagKaHunepam y npbiCbBAY3HbHI.

PacnadybiHaeuua 3BapoT HacTynHbIMi cnoBami: “Obaybigarni mo ycix eekos modi Mydpsle, Xe 8 KOO0l peybl nocrori-
mol YOrI08eKy Mo4YCmigoMy Hi4020 He Maemb 6bimi G0poXWo20 Had 8oribHOCMb.”6 [13ena ceaboapl “niogi noycTiBble” He
LKaayLb Hi MaémachbLli, Hi CBanro XbiUbLs, 60 HA XO4YyLb XbiUb “3 805THOCMI c8oee 6yOydi 3M1yMneHi... IKO He8OsbHIKI’.
“Ane exe marno bbi Ha moMm 6bir1o, iKbbl HO/I08€K 3 HEBOJTi OM MOCMOPOHHGC20 Herpisimerns 6bii 8oneH, 20bl 6b1 I0M08020
Henpiamensi Had coboro meprnemi mycen,” — niwa Canera ganen. Kab 3acbleparybics aa TeipaHii i gacnaTtbiamy i “mom
MoHWmMyK abo y0dino Ha nozamosaHbe KoX0020 3yharnbly ecmb 8biHatideHo, abbl... Had criabwiM i XyOwim He nacmeirnce
i ymickami e2zo He moe.” (TyT MOXHa y3ragaup, WTo NagobHbIA AyMKi Belikassay | PpaHuiwak CkapbiHa (4apadbl, na Mepka-
BaHbHSX HEKaTOPbIX BY4YOHbIX, MarybiMbl ayTap neplara CtatyTy). CaHc HanicaHbHs 3akoHay CkapblHa TRnyMaybly Takim
YblHaMm: “l guiHeHbl cymb nipasa, ini 3akoH, 0ns noded 3rbix, abbl Gosyics Ka3Hi, yCMipini cmMenocms ¢80k i Moyi He imersti
iHbIM yWwKoOimi, i abbl A0bpbIi MeXi 3MbIMIi 8 MOKOI Ximi Moasi”.)

CyTHacbLpb npasa, Ha aymky Caneri, i écbLb, “abbl MOXHOMY i NOTY)XKHOMY He Bce ObifIo BOMbHO YbIHITI. Ako Libiuapo
noBepin, iXX ecTecMo HeBoOrbHikami NpaB Anst Toro, abbicMbl BonbHOCTI yxiBaTi morni” (LEGUM SERVI ESSE DEBEMUS,
UT LIBERI ESSE POSSIMUS). N'3Tae nanaxaHbHe 3HaxoA3iub afniocTpaBaHbHe ¥ apThiKynax, HakipaBaHbix Ha abmexa-
BaHbHe ynagpl racnagapa.

| AWY3, A35KyOYbl BbIKITIOYHA NpaBy, MOTyLb N0A3i XKbillb GAcbneyHa ¥ cnakoi, Hisikara reanty i Kpblyabl, ik 30apoyto,
raTak >a i MaémachbLji, H Lepnsybl, “60 Mo uernb i CKymok ycix npas ecm i Maems 6bimi Ha ceeme, abbl KOXObili 006pyHO
criasy €800, 300p08bEe | MaemMHOCMb 8 Ueriocmi Mesl, a Ha moM 8cemM XadHo20 ywipbky He mepres”. Y raTbiM i CyTHacCbLb
Halan ceabogbl, Ha Aymky Caneri, WTo XbIUbLE, iMa | MaémMacbLb 3Haxoa3suua nag abapoHan, a 3bBepxy HiXTo, Kipytoybl,
npaBami HalbIMi HA 3MOYXbiBae. 3 ratan NpblybiHbi NPaBa Mbl MOXaM Ha3blBaLb ckapbam, A38Ky4bl SKOMY “He morbKo
cyced a cronHbIl Haw obbieamerib 8 OmuyisHe, arie i cam 2ocriodap naH Haw xaldHoe 38ipxHOcmi Had Hami 3axieami He
Moxkemb, 0OHO MOJIbKO, KOMTbKO eMy npaso donyujaems”.

CkaHuBae 3BapoT aa rpamanssaH Kuactea Canera npockbato CtatyT “BosyHe npiHaTi®, a “go cygoB i Ao TpibyHanos”
BblGipaLb “He TonbKo Nniofen 4o6pbIX a ThiX NpaB Hallixb Aobpe yMeeTHbIX”, ane TbiX , XTO 6 “Tyt0 BONMbHOCTb, KOTOPOIO Ce
TewimMo, B LienocTi Ham 3axoBarni”.

MpbIHUBIN BAPLISHCTBA Npaea i 3rajadbl BbILWSW NPbIHLbLIN aA3iHCTBa nNpaBa — HoBbIs Y XVI cT. i, 6e3yMoyHa, Benbmi
nparpaciyHels igai. Im, agHak, cynapavaup wmMatnikia apteikynel CtatyTtay (Hanpbeiknag, apT. 18 p. Il CratyTty 1588 1, y
SIKIM raBopbILLa, LUITO NPOCTbIS NIOA3I, L.3H. Hs LWNAXUILbI, HA MaloUb Npaea 3arMaub nacagbl y KHsctee). IHakw i 6biup He
marno, 6o Banikae kHsicTBa JliToyckae Obino Asspxasan daagansHai. TbiM HSE MEHLL, abBSALLYSHBHE I3TbIX NYMaHICTbIY-
HbIX i095Y — CbBegyaHbHe 3apafXXaHbHA HOBaW A3sipXKayHa-npaBaBoyn TI0PbIi.

6 Tyt i ganen ubIT. na kH.: CtatyT BsAnikara kHAcTBa Jlitoyckara 1588: TakcTbl. [JaBen. KameHT. / lan. paa. I. M. lWamskiH. — MiHck:
BenC3, 1989. — c. 47-48.
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to govern themselves within the written law. The youths did their utmost to hinder that happen, and said that law can be
deaf and stubborn and cannot tell a poor man from rich. And the king however has mercy and farsight”. That is why some
Roman youths think “it would be better to live under the emperor’s reign than put themselves in such danger, when a man
can be happy only keeping to laws”. Sapieha then explains, “this is typical of self-willed and indomitable people, who are
scared away by law, opposite to their wanton will...”

At the end of the dedication Leli Sapieha writes, that he “dedicates” the Statute to Zhyhimont Ill Vasa “as to the supreme
guard of all the rights and freedoms of ours”; once again it stresses the fact that the head of the state should not only keep
to the law, but is also to serve as an example to his citizens, be the “guard”, i.e. guarantor of rights and freedoms of his
subjects.

The regulations in Lel Sapieha’s “Address to the inhabitants of all positions of the Grand Duchy of Litva” have a lot in
common with the ones listed by the vice-chancellor in the dedication.

The address begins the following way: “Wise men throughout the centuries have been noticing that a respectable man
has nothing dearer than freedom”6. “Respectable men” would sacrifice their property and their lives only not to “be de-
prived of their freedom... like slaves”. “But still that would be not enough only to be independent of a foreigner; one must not
suffer from domestic enemies either” — Sapieha continues. In order to keep off tyranny and despotism “a curb has been
invented to suppress the impudent ones willing to persecute the weaker ones”. (Here we can recall that FranciSak Skaryna
expressed similar ideas (by the way, some researchers consider him the author of the first Statute). Skaryna explains the
essence of law in the following way: “A law or a statute exists for evil people, who would pacify their audacity and would be
powerless to hurt anyone; and for good people to live peacefully amongst the evil ones”.)

Sapieha thinks that the essence of law is exactly the following: “lest the rich and strong could do whatever they wish.
Like in the words of Cicero — we are enslaved by law only to enjoy our freedoms” (LEGUM SERVI ESSE DEBEMUS, UT
LIBERI ESSE POSSIMUS). This regulation is realized in the articles, aimed at restricting the ruler’s power.

Moreover, only thanks to law people can live safely and in peace, without suffering from violence, offence and damage
to both their health and property, “because it is and should be the result and essence of law to secure one’s good name,
health and property, without suffering damage”. It is Lel Sapieha’s opinion that the essence of our freedom is that our life,
good name and property are protected, and no governor could abuse our rights. Because of that, law can be called our
treasure thanks to which “not only a neighbour and fellow citizen of ours, but also our master can not abuse his power, but
only to the limits prescribed by law”.

Sapieha ends his address to the inhabitants of the Duchy with a request to “accept” the Statute “with gratitude”, and to
staff “the courts and tribunals” with people not only “kind and well aware of law” but also those who would “keep the free-
dom we have intact”.

The principles of supremacy and unity of law menticned above — are new in the 16" century and undoubtedly, they are
very progressive ideas. However, numerous articles of the Statute are in breach of these ideas (for instance Art. 18, sect.
Il of the Statute of 1588, which deprives commoners, i.e. not gentry, of the right to take up a post in the Duchy). It could not
go another way, because the Grand Duchy of Litva was a feudal state. Nevertheless, the declaration of humanistic ideas
testifies to the rise of a new state-legal theory.

6 Here and forth the quotes are taken from: Statut Vialikaha kniastva Litolskaha 1588: Teksty. Davied. Kament. / Edited by I. P.
Shamiakin. — Miensk: BietSE, 1989. — P. 47-48.
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“"Hatypa” ui "KaHB3HUbIA"?
MbiTaHbHe Npa pyHAAMIHT 3TbIKi | NpaBa

H NETPA PYOKOYCKI On

Bpart Nétpa Pyakoycki — Hapaasiyca ¥ 1978 r. y Kansaniwkax (MapaaseHwysiHa). Marictap
Garacnoys, CTyasHT nsitara kKypcy dinssodii (ArenéHcki YHiBapcbITaT, Kpakay). AGesr iHTapa-
cay — cauplsnbHasa inasodis, mMataganéris, KpbITblUHbI paubisHaniam. CénetHi naypaar
agmbicnoBan npaMii yaconica ARCHE “3a cymneHbHe”. (“OlM” = OpasH npanasegHikay = aa-
MiHiKaHLbl.)

“...i cbHIy A, AK HelKi acinak cxaniy 3a Hoei Maroe 03iuys i Hamepbiycs pa3bbiyb 20 ab ckary.

— lMavakall, yanaseya! LLImo mbi pobiwi? — Hs 8bimpbiMaywbl, KPbIKHYY 1.

— Sk eama, wmo pabmno. Xady eamaza eblpadka pasbbiuyb ab ckary.

— En xa yanasex!!l — wmo 6b110 dyxy Kpbiyay S.

— Hy, mo i wmo, wmo vanasek? byd3b na-meolimy: EH Yanasek, i 1 esmaza Jyanaseka 3ab’io.

— Ane X Henbea 3abisaub Yyanaeeka!

Acinak, ycbyspk mpbimarodbl 3a Hoei besabapoHHae 03iusi, naenadsey Ha MaHe i cribimay ca 3b03ekrieall
ycbmewkau:

— Henbea? Yamy Henbea 5120 3abiyb?

— b0 éH... éH mae vanaseyyro 2odHacbyb, EH — acoba!

— Tbi wmo, iné3agh Helki? Slkas mHe cripaga Oa 4biélicbyi 200Hachbyi? 51 20 3ab’to, i Ha 6yd3e mol
200HacbUj.

— EH... — a amarnb 3adbixaycs, fixamaHkasea WyKatodbi HUWbIX apa2yMaHmay, aKis mazni 6 nadseliHiyaub
Ha 2amaza Hesd3s. — EH xa HeeiHasambi! EH mabe Hivoza dpsHHaza He 3pabiy...

— Xa! HesiHasambl. Kani 51 520 He 3a6't0, ObiK, Kani eblpacbue, éH MsHe 3axoda 3abiub.

— A ycriomHi, ycriomHi ceaé d3suyiHcmea, karni mbl caimi 6b1y Marnbi | 6e3abapoHrHel... [Madymad, wmo 6 mbl
aoduysay, kani 6 yssbe xmoceb cripabasay 3abiub?

— Hy, i xali 3a6ini 6. Kani 6 s1 6b1y MéEpmebi, mo sikasi 6 MHe bbinia po3bHiya — 3abigatoub MsIHe Ui He.

— EH — cmeap3sHbHe Boxaelll — kpbiyay fi.

Acinak 3apacamay:

— Tkl wmo, KcéHA3 yi MaHax Heliki? [JypaHb mbl. babynsam moxaw baiub npa ceae sepasaHbHi... A 2amae
03ius 51 ycé-poyHa 3ab’t0.

Y 2ambi MomaHm, abnimsi nomam, foyHbl cmpalwsHHal mpbigoai, 1 npaqHyycs...”

3Tl “coH” pacnaBéy npadpacap Auak Pinbk nagyac nekubisy na aTbiubl HA ArenéHckiM yHiBapcbiTaue. Matan 6bino
nakasaup, LUTO paublgHanbHas apryMmaHTaLbIs ¥ cnpaBax 3TbiKi 1 Mapani (a Takcama npasa 1 3akaHagaycTea) He 3aycénpl
Mycilb OblLb A3eiCcHal... OTblKa, Mapanb | Npaea — rata capbl XKbiLpbLS, Y KO ranoyHyt porto NrpatoLb 8ors i paws-
HbHi, @ H1 PO3yM i apayMaHmMaupbisi.

TbIM H MEHLU, 3TbIKa, Maparb i MpaBa He iCHylLUb Y T9apaTbl4HbIM Bakyyme. Jlioasi nepaBaxHa iMkHyuLa abrpyHToy-
Ballb ynacHbls NaBoA3iHbl Abl YKazBaLk Ha MpblYbiHbl, NaACTaBbl Ui NPbIHUbBINEI N3YHbIX A3eAHbHSY. (MaTas TaHAIHLUbIS
sAckpaBa 6ayHas y TaBapbilway na vapubi: AHbI, 9K akasBaelua, HagaLb BenbMi BANIKY0 yBary nNbiTaHbHIO: “3a WTO n'eM”,
Hy, 60 “Henbra npocra Tak niub”!) Hekatopblsi A3eAHbHI Mbl MOXaM abrpyHTaBaLb, CracbiialdbiCs Ha 3BblYai, KynbTypy,
KalToyHacbLi, panirito i iHW. Ane nayctae nbiTaHbHE: SKiM YblHaM abrpyHTaBaLb nepwacHbis NPbIHLbIMNbLI? AHbl YnicaHbIst
y Hawy cyTHacbub? [aaseHbis boram? A mMoxa, siHbl — NanpocTy CNaHTaHHbl KaHC3HCYC, HaMNicaHasa AamMoyneHacbLib,
KaH83HUbISA? Bocb TyT i 3aBaA3BaeLLa By3ern HernapasyMeHbHAY, AKist Tak Ui iHavan agbiBatouua Ha rpaMagaka-nanitelyHam
i npayHan kyneTypbl. LLImat npabnemHbIX NbiTaHbHAY 3acspog)KaHa Bakorn cTapafayHsn Abinembl: “HaTypa” Ui “kaHBaHUbIS”
anbbo, sk kasani rpaki: “dosic” ui “Homoc™?

Hawas 3agyma 6yase Ha nepLubl Nornsg cbuinnanm — 30MMeMCcsl NanpocTy aHanisam NaHAaATKy “HaTypanbHara npaea” i
3anbITaemcsi npa sro 3Ha4aHbHe (abo HA3HaYHacbLb) Anst T30pbli Npasa. Ane ¥ xoA3e aHanidy BbiCbBeTiLLA, WITO 3aayma
Hawa 6bina Hacampay HA Tonbki ambiTHaW, ane Y HelkiM CIHbCe 1 pbI3bIKoyHato, 60 aHani3 raThbl Nakaxa, LWTo caMm NaHaTak
“cbyHoamaHTy Mapani 1 npaBa” gaBoni npabnemMaTtbiyHbl i HeagHa3HauHbI.

1. AHani3 “HaTypanbHara npaBa” (lex naturae)
1.1. “Hatypa versus Kynbtypa”.

JlauiHckae crnoBa “natura” naxoasiub ag AsesicnoBa “nasci” — Hapagxauua. Popma “natura” €cblb A3€ENPLIMETHI-
Kam ByagyyHara Jacy i iro acHoyHae, kpblHiYHae 3Ha4aHbHe: Toe-LWTo-NaBiHHa-Hapaasiuua. Ane yTypblyHae 3Ha4Y3Hb-
He usfram 4yacy nepawwno y 3Ha4ydHbHe MiHynara 4acy 3akoH4YaHara TpblBaHbHSA: TO€, WTO Hapaasinacs, CyKynHacbLb
NpbIPOAHBIX pbicay, NanpocTy npsipoda. Ak Mbl YKo 3ragani, npouinernacbLto rpaukara “drosic” (HaTypa) 66110 cnosa
“Homoc” (MpaBa), ane y HeKaTopbIX KAHT3AKCTax NpaBamMoLHal 6bina iHwas anasbiubis: “@r3ic — TaxH3”. TakiM Ybl-
Ham, npouinernacsuto “HaTypbl” marna OblLub M3xH3 — MaNCcTapCcTBa BbipabneHbHs, ymenbcTBa pabilb HenKis HOBbIS
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"Nature” or “convention”?
On the foundation of ethics and law

H PIOTR RUDKOUSKI OP

Brother Piotr Rudkotiski — born in 1978 in KanveliSki (Horadnia region). A fifth-year student
of philosophy (Jagiellonian University, Krakéw), has a master’s degree in theology, heads
a Krakow-based pastoral group “The faith and the Culture” and is the recipient of a special
“Arche” magazine award. Range of scientific interests — social philosophy, methodology,
critical rationalism. (“OP” = Order of preachers = Dominicans)

“... and | had a dream of a giant grasping a child by his legs in order to smash him against the rock.

— Stop! Think about what you are doing, — I couldn’t help shouting to the man.

— What is that I'm doing? Just want to smash the bastard against the rock.

— But he is a human being! — | was clamouring.

— So what? Let him be a human being — and I'll kill the human being.

— But one has no right to kill human beings!

The giant, holding the helpless stretched child by his ankle, glanced at me and smiled mockingly.

— No right? Why don’t | have a right to kill him?

— Because ... he has got dignity, he’s a personality!

— Are you some kind of philosopher? What do | care for scmeone’s dignity? I'll smash him and there will
be no dignity.

— He ... — | was nearly choking, feverishly searching for some other arguments to win the beast over. —
The child is innocent. He has done no harm to you...

— Hal! Innocent! If | don’t kill him now, he’ll grow up and might want to kill me.

— But try to recollect your own childhood, the time when you yourself were small and defenceless... Think
about what you would have felt if someone had tried to kill you?

— They were free to kill me. Had | been dead, what difference would it have been to me if they had been
killing me?

— He is a God'’s creation! — | was bawling.

The man thundered with laughtei:

— Are you some priest or a monk? You’re a fool. Go pontificate somewhere else .... | will Kill the child
anyway.

This very second, lying in cold sweat and trepidation, | woke up...”

Professor Jacek Filek recounted this “dream” at his ethics lecture for Jagiellonian University. It was meant to illustrate
the fact, that rational argumentation may not always be effective in ethical and moral issues (as well as in the realm of
legislature) ... Ethics, morals and law are the spheres of life where substantial importance is reserved for will and decisions
rather, than for reason and argumentation.

Nevertheless, ethics, morals and law do not exist in a theoretical vacuum. Human beings are prone to ground their con-
duct and point out the reasons, causes or principles of certain actions. (A brilliant illustration to the propensity is the rite of
those drinking together: for they ostensibly attach great importance to the question “what are we drinking to?” because “one
cannot just drink”!) Some actions are interpretable in the frame of custom, culture, values, religion etc. Still a conundrum
arises: how can we ground the basic principles? Are they embedded into our human essence? Given by God? Or are they
just a spontaneous consensus, an unwritten arrangement, a convention? It is here exactly, that a knot of misunderstanding
ties itself, which affects social-political and legal cultures. A great number of problems hinge on the old as the hills dilemma
“nature” or “convention”, or in the wording of the ancient Greeks: “fusis” or “nomos”?

Our objective is a seemingly easy one — we’ll analyse the “natural right” concept and ascertain its importance (or insig-
nificance) to the theory of law. But while analyzing we’ll get to know, that our intention was not just ambitious, but in a sense
a risky one, for the very concept of “the basis of morals and law” will appear to be quiet problematic and dubious.

1. The analysis of the “natural right” (lex naturae)
1.1 “Nature versus culture”.

The Latin word “nature” derives from the verb “nasci” — to be born. “Natura” is a verbal in the future tense. Its primary
meaning is something that is to be born. But in the course of history it has lost its future reference and is now referred to the
past: something born, a totality of natural features, plainly nature. As mentioned before, the opposite of the Greek “fusis”
(nature) was the word “nomos” (law), though in some contexts “fusis-techne” was the correct opposition. Thus, the opposite
of “nature” could be techne — craftsmanship, ability to make something new, production. In some cases “poesis” (the origin
to “poetry”) — human creation — was also the opposite of the “nature”.

Following the etymology, we’ll ascertain the meaning of the expression “human nature”. The human nature is a totality
of characteristics, inherent in a human being, regardless of his will. What class of contrast can that be: what can we set off
against the nature understood in such a way? There is no doubt that the contrast class is made up by the original (primary)
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paybl, BoITBOpYackLb. MNpouinernacbuo “HaTypbl” 6bina y rpakay i “nonesic” (agctonb — cnoea “naasis”) — TBapaHbHE
(vanaBekam).

|ayybl cbnedam aTbiManérii, 3anbiTaMa, LWTO Y TakiM BbiMadKy Marro 3HadblLb CrioBasfnyysHbHe “HaTypa Yanaseka”? Bocb
Xa, Yanaseyaw HaTypaw y TakiM Bbinagky Obina 6 cykyrnHacsUp ynacbuisacbysy, HasiyHbIX y YanaseKy He3anexHa ad seoHae
8or1i. A siKi TYT MoXa OblUb K/ISC KaHmpacmy: LWTO MOXaMm cyrpalpracTaBilb ratak 3pasymeTan Hatypbl? TyT, 6agan, Hama
CYMHEBY, LUTO KINSIC KaHTPacTy YTBapae KpblHiYHae (mepluanavaTkoBae) 3HayaHbHe crosa “cultura”, r3H. Toe, WTo nagnsrae
“anpauoyLbl”, nepapabneHbHIo, 8bIX0y8aHbHI0. Y 3bBS3KY 3 F3TbIM [siHbMa Ha HacTynHae cynacTtayreHbHe:

natura (npbipoaa, “cro3sic”) cultura (“nanpgas”)

Toe, LWTO nepLuanayaTkoBae (NpbIMiTbIyHae), . o
HecbBsAOMae, HernagKkaHTporibHae FINeH CoBAROMBIX A3CAHBHAY

uena aywa

MaTapblA AyXx

MO3r po3sym

HaYpadi3bIANAriYHbIS iIMAYMbCbI, IHCTLIHKTbI BOIS

O3TIpPMIHI3M iHA3TAPMIHI3M
HenasbbexHacbLpb (YHYTpaHbl NPbIMYC) cBabopfa (seep mardbiMbIX Bbibapay)
CTaH HeablhaPIHLbIBaHACHL| Ablh3apaHLBIALLIA

MarysiMacbLb, NAaT3HUbINHACLLb aKkTyanisaublsi MardybiMacbLsay

aTas Tabniua 3pobneHa BbIKMOYHA Y 3YPbICTBIYHBIX M3Tax, HA ToiLpb AHa y cabe skorack “MaTadisbiyHara npaekty”.

[13e Mbl NaBiHHbI NAKani3aBaub “HaTypanbHae npaea’ — cnpasa Li 3bneBa? Lli Ha Tpaba cTBapbiub ANS Aro AKyrChb
“Tpanutoto kanéHy”? Kani Tak, To wto rata bbina 6 3a kanéna, skon kararopsli? Kab agkasaub (anb6o Habniziyya aa agka-
3y), Tpaba y3aupb y pyKi KnAcblkay, SKia CTBapbIni T9apaTblvHbIA NAAMYPKi ANS i4di HaTypanbHara npasa.

1.2, CbBATbI Tamalw AKBIHCKIi — KNACbIK HaTyparnbHara npasa.

laBopka TyT Oya3e BecbLiics Na cyTHacbLi He Npa Knackikay, a npa K/sicbika, MeHaBiTa, npa Tamalua AksiHckara (1225-
1274), ski i acdbopmiy KNACbIYHYKO B3pCito HaTyparnbHara npasa. HayMbicHa nakigat nakynb WTo y6aky iHWbIA, ansTap-
HaTbIYHbIA KaHL3NUbli HaTypanbHara npasa (Fo6c, Nék, NépaHy, YinbcaH), a rata Tamy, WTO ¥ xoA3e aHanisy (i KpbITbIKi)
TamicTblYHae BapcCii lex naturae, Mbl — anacpopkaBaHa, Npa3 ranacbl KpbiTblikay — HanaTkaeM i KaHKYP3HLUbIAHbIA iHT3p-
npaTaupili.

HamypanbHae npasa [lex naturae] écbub HidbIM iHWbBIM, K cb8mMaom po3ymy [lumen intellectus], ynimeim [insitum] Ham
npa3 boea. [J3sKytoubl amy, nasHaem, wmo mpaba pabiub, a Ya2o nasbbszaub. smae cbesamino day Ham boe y momaHm
cmeapsHbHA1. (a)

AgHavacHa X AKBiHaAT YanaBeyyo HaTypy dhapmysioe Y KaTaropbisix ApbiCToTaneBara “rinemapdismy” (rrone — mars-
pbis, CcbipaBiHa, i Mopda — dopma), 3aaynsKYbl, WTO YanaBek — corpore et anima unus, fyxaBa-LenaBas eaHacbLb2
(6). “Hatypa”, TakiMm YblHam, ycrnpeiMaeLLa TyT Hs 9K “npbipoda” (y KPbIHIYHBIM C3HbCE CIOBA), M3H. HA SK CyKynHacbLb
npblpogXaHbix i3blIANAriYHbIX acabnizacbusy, a gk yena-i-Oywa, 3ny4Hacblpb ABYX KaMNaH3HTay.

lnemapdiyHas iHTapNpaTaubis “dyanaBeyal HaTypbl” anoyHeHa Y AKBiHaTa CbLbBEpMKaHbHEM Mpa yHigapcanbHachbUb
i HA3bMeHHacbyb HaTypanbHara npaea (B). OHuUbIKnika Veritatis splendor raTak KamaHTye Nasbilbltio CbBATOra Tamala:
“MsaHoyHa assakytodbl éin [QyxaBa-Lenasan eqHacbLi] MOXHa Kasalb npa YHiBapcarnbHacbLb HaTypanbHara npasa. bygy4bl
ynicaHbIM Y pa3ymHyto HaTypy acobbl, SHO abaBsidaBae koxkHae CTBap3HbHE Y NMioObIX ricTapbldHbIX arnoxax”3.

HeabxogHa, HapaluLe, y3sup naj yBary naacoOHbls NpbIHLbINGI, SKis — sk Tpaba MepkaBaub — AKBIHAT ycnpbiMae sk
ak3amnnicpikauplto HaTypanbHara npaea. TakiM YblHaM, raTbis NPbIHLBINGI NaBiHHBI XapakTapbl3aBalua (qaknagHen: xa-
pakmapbi3yroyya) yHiBapcanbHacbL0 Abl HA3bMEHHACHLO:

1) pabneHbHe fabpa i nasbbsraHbHe 3na;
2) xnonar npa nepagavy i 3axaBaHbHe XbIUbLIS;
) naBeniyaHbHe i pa3bBilbLé baraublay akansiyara CbBeTy;
) yasen y rpaMag3Kkim XbiubLyi;
) NOLYK npayapl;
) BblkaHaHbHe A00pbIX cnpaBay;
7) cysipaHbHe npbiraxocsLi4 (r).

3
4
5
6

1 S. Thomas Aquinas. In duo praecepta caritatis et in decem legis praecepta Prologus: Opuscula theologica, 1, n. 1129, ed.
Taurinens.

2 maHb sHUbIKkNiKy Veritatis splendor 48-49 (Joannes Paulus |l, Litterae encyklicae cuunctis catholicae Ecclesiae episcopis de
quibusdam questionibus fundamentalibus doctrinae moralis Ecclesiae. /| “Acta Apostolicae Sedis. Commentarium officiale”, Decembris
1993.), A3e npa3aHTyeLUa gakTpbiHa Tamalwa AkBiHCKara y rataun cnpase.

3 Veritatis splendor 51, rn. Takcama 44 (BblgaHbHe UblTaBaHae).

4 S. Thomas Aquinas. Summa Theologiae, |-, q. 94, a. 2. — Taurini 1937.
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meaning of the word “culture”, i.e. something that is to be “processed”, remade or refined. Taking this into consideration,
let us peruse the following table.

Natura (nature, fusis) Cultura (event)

something primordial (primitive);

the outcome of conscious action

unconscious, uncontrollable body soul
matter spirit

brain mind
Neurophysiological impulses, instincts will

determinism

indeterminism

inevitability (inner compulsion)

Freedom (a range of possibilities)

non-differential status

differentiation

potentiality, opportunity

Opportunity actualization

The table is in no way a “metaphysical project”, it was created out of purely heuristical motives.

Where should we localize the “natural law” — at the left or right? Or some “third column” is required for it? If so, what kind
of column should it be, to which category were it to belong? In order to find the answer (at least get close to it) one needs
to take up the classicists that created the theoretical basis to the natural law concept.

1.2 St. Thomas Aquinas — the classical scholar of natural law.

In fact, here we will trace the ideas of one single classic, not ali of them. The one will be St. Thomas Aquinas (1225-
1274), who shaped the classical variant of the natural law theory.

So far, | wittingly leave aside all the alternative variants of the natural law theory (those by Hobbs, Locke, Lorenz, Wil-
son). | do so because while analysing (and criticizing) Thomas'’ version of lex naturae, we will mediately, through the critics’
voices, touch upon the competing interpretations.

The natural law [lex naturae] is nothing but the light of mind [lumen intellectus], instilled [insitum] into us by God. Thanks
to it we cognize what to do and what to avoid. The light was given to us by God at the moment of creation1. (a)

At the same time Aquinas formulates the human nature in the categories of Aristotelian hylomorphism (hylo — matter,
raw material and morphe — form), stating, that a human being is corpore et anima unus, a spiritual-corporal unity2. (b)
Thus, “natura” is not understood here as “nature” (in its primary meaning of the totality of physiological peculiarities), but
rather as body-and-soul, the unity of the two.

The hylomorphic interpretation of the “human nature” is supplemented by Aquinas with the assertion of the natural law’s
universality and invariability (c).The encyclic Veritatis splendor gives the following commentary to Aquinas’ view: “It is ow-
ing to the soul-and-body unity soleiy, that we can speak about the universal character of the natural law. Engraved into a
rational human’s nature, the law is valid {o everyone regardless of the historical period”3.

Finally, we have to take into consideration the separate principles that Aquinas was supposed to take as natural law ex-
emplification. Thus, these principles are to be characterized (better — are characterized) by universality and invariability:

1) doing good and evading evil;
the concern about reproduction and staying alive;
the expansion and cultivation of the surrounding world’s riches;
participation in public life;
the search for the truth;
doing good deeds;
contemplation of beauty4 (d).

The context gives us grounds to think that the seven principles are not supposed to be the full list of the natural law
principles.

Let us analyze (a), (b), (c), (d).

1.2.1. Analysis (a). The expression “the light of mind” (“lumen intellectus”) functions in the Aquinas’ definition as genus
proximus and “instilled by God” (insitum a Deo) as differentia specifica. The two fundamental notions (constituting the core
of the definition) are evidently metaphorical, which means they are not definite enough as concepts. “Instilled by God” can
only mark the origin of the “light”. The only conclusion we can make from this is that the natural law is of supranatural prov-
enance, God is its creator and guarantor. Nevertheless the definition comprises some information of no small importance

Jegserm

1 S. Thomas Aquinas. In duo praecepta caritatis et in decem legis praecepta Prologus: Opuscula theologica, II, n. 1129, ed.
Taurinens.
2 S. encyclic Veritas splendor 48-49 (Joannes Paulus Il, Litterae encyklicae cuunctis catholicae Ecclesiae episcopis de quibusdam

questionibus fundamentalibus doctrinae moralis Ecclesiae. // “Acta Apostolicae Sedis. Commentarium officiale”, Decembris 1993.), where
Thomas’ doctrine is presented.
3 Veritas splendor 51, see also 44 (opus cit.)
4 S. Thomas Aquinas. Summa Theologiae, I-ll, q. 94, a.2. — Taurini 1937.
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3 KaHT3KCTYy MOXHa MepKaBalb, LUTO ra3Tbisi CEM MPbIHLbINAY He NMP3T3HAYoLUb Obilb MOYHBIM KaTanéram npbiHUbInay
HaTypanbHara npasa.

Mpaananisynma x (a), (6), (B), (r).

1.2.1. AHani3 (a). Y npbiBea3eHai BbIWwan A3giHiubli cbB. Tamawa “cbBaTno po3ymy” (“lumen intellectus”) BbIKOH-
Bae pyHKUbIO genus proximus, a “ynitae boram” (insitum a Deo) — differentia specifica. Ak 6a4biM, oBa HyHAAMIH-
TanbHbIA BbIpa3bl (SKid yTBapaLub 84p0 A3diHiubli) 3bAynaoLua syHa maTadapblvHbIMI, @ raTa 3HayblUb, 3acTamouua
HeJaakpacbleHbIMi ¥ NnaHATKaBbIM NrisHe. “Ynitae boram” — Moxa ykasBaub agHO TONbKi HAa NaxogXaHbHe “cbBATna”.
Moxam agctonb 3pabiub TOMbKi Takyt BbICHOBY, LUTO HamypasibHae rnpasa mMae 38bilWHamypasbHae rnaxooxaHbHe,
Bor écbLb 3acHaBarnbHikam i rapaHTam ratara npasa. TbiM HS MeHW, A3diHiUbIS 3bMmAWYae Yy cabe n HemanaBaXKHyHo
“iHbapmaubIto” Npa HaTypanbHae npaea, a MeHaBiTa yka3Bae Ha fAro “caasidy”: posym (intellectus)5. Llepas cnosa
“yYnitae” Tamalw agcbinae Hac ga akTy CTBapaHbHS YanaBeka, ratara neplianadyaTkoBara i “apxaTbinHara” TXHEHbHS,
npa sikoe BaA3euua y KHize boiubus.

Ton 3bMecT, ki yaanocs Ham 34abbiub WnsxaM aHanidy (a), Bolpa3Ha nakassae, LTO HaTypanbHae npaBa Henbra
nskasanisaBaub y neBau kanéHe Tabniubl. A Ui Tpaba Aro 3bmsAckUiLb 3 NpaBara 60Ky, Nakynb LWTO 3acTaella crnpa-
Bal agKkpbiTan.

1.2.2. AHani3 (6). Bocb TyT MaeM cyp’&3Hylo magbicpikaubllo Y pa3yMeHbHI HaTypbl, SKOe MOXHa Bblpasiub npbl
Janamo3se HacTynHam CaKB3IHLbIi MaHATKay: HaTypa (YanaBseka) — AyxaBa-Lenaas LafibHacbLb — MaTapbis-Lena A
dopma-gywa — acoba (Yanaseka). Kani yanep sipHem Ha Tabniuy, To 3ayBaXkblM, HaKOJbKi NepLianavyaTkoBae, aTbl-
mansriyHae pasymeHbHe HaTypbl (A) agpo3bHiBaeuua ag npagcrayneHara Tonbki wro (b). AgHavacHa npbixoasiyua
CcblUbBepAsilb, WTO Takcama Y npaBai KanéHe HA MOXHa 3bMsicbLilb “HaTypy” § pasymeHbHi (B).

Macnpabyiima rinaTaTblYHA pacKpbilb 3BastoLUbll0 MAHATKY HaTypbl Y pasdymerbHi (A). AkasBaeuua, uaram yacy
agbbinacs “iHnaubia” raTara NaHATKY, WTO sickpaBa 6avyHa Ha npbiknaase Boicnoys: consuetudo est altera natura —
“3BblYKa écblUb opyron Hatypan”. TyT Mbl 6adbiM, LUTO NAYHbIA Habbimbisi acabiigacbyi, sikis TpbiBana 3amavaBarics
y acaboBacbLi YanaBeka i CyTHacHa akpacbhiBaloLUb Aro NaBoA3iHbl, MayblHaUb ycnpbiMauua yepas aHanéeziro na
HaTypbl, I3H. acabniBacbUsy NPbIPOAXKaHbIX | CTpora A3TopMiHaBaHbIX. “HaTypa” cTaHoBiLUA CbIHOHIMam xapakTapy.

Awys 6onbll NaHATaK HaATypbl aabIALLOY af nepllanadyaTkoBara 3Ha43HbHS nag ynnbiBamM 3C3HUbISAMNI3MY KNACbIY-
HbIX rpaukix inésaday, y acabnisacbui ApbicToTansa: Aons aro “dtosic” (HaTypa) 6eina i Mamasat npbiybiHal, i MaTa-
@i3bIYHbIM MpbIHUBINAM: CymHacbyto. Y BblHIKY agbbinacs iHpnausis i CbIKpaTbi3aubla NaHATKY HaTypbl. Anpada He-
afHa3Ha4yHachbLi raTara cnoea (sikas, Aapadbl, pagka ycbBeaamnseLua) 3bsynselua sw4s agHa Lsaxkacblb: sk Tpaba
iHTOpnpaTaBaub ratae matadisblyHae pasymeHbHe HaTypbl (B)? Hama agHasHadyHa akpacbneHara 0acbigHamy: Ui To
MHOCTBa AapocChbiX, pa3bBiThiX MoA3en yTBapae A3ckirHar, yi, Moxa, ifas pasbsitara yanaseka écblb TbIM A43ChIrHa-
Tam, a kani igas, To fkas, KiMm agkpbiTas i cpapmynsaBaHas? A Moxa, A3CbIrHaTaM écblb CyKynHacbLb CXiNbHacbUsay
(ByxoBbIX, NCbIXiYHbIX), KaNi Tak, TO AKiA raTa cxinbHacbLi? KaHamauybisi — 3HOY XXa — HASICHAA: KIS AbICTbIHKTbIYHbIS
npbIMeTbI TP’ NpbINicalb ratan “mMatadisblidHain” HaTypbl, SKoe sie Nomne kaHTpacTy?

1.2.3. AHani3 (8). Y sikiMm CaHbCe HaTypanbHae npasa — HA3bLMEHHae i yHigapcanbHae? YCTynHa MOXHa iHTap-
npaTaBaub rata nagsoriHa: A: (B) écblb ckasaMm cripasasdadyHbiM; b: (B) écbub ckasam HapMamblyHbiM. Y NepLubiM
BbINagky Moxam nepadapmMynsaBaupb 133y ab HI3bMeHHacbLi-YHIBapcanbHachLi HACTYMHbIM YblHAM:

A’: moe, wmo écbub HamyparsbHbIM ripasam, A3 dhakta Hikoni azamyrnb He MsHsNacs, 03 bakta HasyHae yea ycix
nanynsaybisx i yea ycix Kynbmypax;

Y apyrim BbInaaky:

B’: moe, wmo écbub npasam HamyparnbHsIM, HiKoni U HiI03e He NaBiHHA 3bMAHAYYA.

Kani narogsimcs 3b iHTapnpaTaubian A i nepadapmynéykan A', TO naycTaHe NbiTaHbHE: SKiM YbiHaM MOXHa [aBe-
Jaula npa Toe, WTO raThis Ui iHWbIS NPbIHUbIAL! HiIKOMI 11 HiA3e He 3bMsHinica? MNpaBsaseHbHe ricTapblYHa-3THaANArY-
HbIX AacbNlefaBaHbHAY TakKix AaknagHblX, kKab MoxHa 6bIno KaTarapbliyHa CbLUbBEpPA3iLb HA3bMEHHACbLb i NaycloaHa-
CbLlb ThIX Ui iHLWbIX NpbIHUbINAY, 6610 6 3agymain yankam ytaniyHan. 3actaeuuya, 3Havblub, iHTIpnpaTaubis b.

Y cbB. Tamalwla mMoxam 3Hancbli LbBepaXaHbHe, LUTO HaTypanbHae npasa &cblb ThiM, A35KYHO4bl YaMy Aylia va-
naeeka yo03esnbHivae (participat) y BeuHbIM npaBe BboxbiM. [3Tbl “Ya3en” mardybiMbl Ha ABa cnocabbl: per modum
cognitionis (Wnaxam iHTanNeKkTyanbHara nasHaHeHs) i per modum actionis et passionis (Lnsxam A3esHbHSA | YCnpbl-
MaHbHS). Bock xa, sk YanaBeyae nasHaHbHe, ratak i Bons 3 navyubusMi (agkasHbls 32 “A3esiHbHE | YenpbiMaHbHe”)
CKaXOHbIS ¥ BbIHiKY nepluapogHara rpaxy. | Tamy Tamalw agpo3sbHiBae Tpbl “cnai” HaTypanbHara npasa: 1) npbiHUbINbI
nayctogHa BsooMblsl | nayctogHa abaBsA3koBbIst; 2) NpbIHUbINGI NaycioaHa abaBsa3BarnbHbis, ane He Naycronb BAAOMbIS
i 3) NpbIHUBINBI HS YCiM BAAOMBISA | HEe Ans ycix abaBaskoBbis. [MpagMeTam Hawara agMbicrioBara 3alikayneHbHs 3b-
aynswouLa NpbiHUbINGI, SKiS Hanexaub Aa nepliae KaTaropsbli.

Ecbub TYT AlI4s agHa — gagaTkoBas — iHTApRpaTauUbliiHas Lskkacklb. Kani HaTypanbHae npaea 6biTye Y A3b-
BIOX chapax — MasHaBarnbHal i BaniTelyHa-nadyLbL&Bai, — TO NaycTae NblTaHbHE Npa KasKCMaHCblyHacbyb ab’ekTa
HaTypanbHbIX CXinbHacbUAY i fabpoTay ausHbBaHbIX po3dymam. Kaxyubl npacbLel: Ui po3ym-nasHaHbHe i navyubLi-
cxinbHacbLi 3aycéapl naragxawmouua namik cabon y cnpase HaTypanbHara npasa, Ui He ObiBae Takoe, WUITO poO3yM
Kaxka afgHo, a cxinbHacbui — iHwae. Kani Tak, To natpabeH fafaTKOBbl KPbITAP, SKi AanaMoxa Bblpallbilb, Yblf
“ronac” — BaxkHenwWwbl. | raTel KPLITOP canpayabl €écblb — Tamaw, 6yayysl cnagkaemuam ApbICTOTINSA, PANpa3aHTye
“9TbIYHbI iHTANEKTyaniam” — nepasara po3ymy Haf Bonsau i navyubLsaMi.

Mapaeuua ycé X, WTO MOXHA 3HANCbL AWY3 N TPIWLIIOO iIHT3IpNPaTaubllo, SK NdyHae AanayHeHbHe apyron: B: (B)
3bsiynselLUa ebipaXaHbHEM 8epbl § TOe, WTO He3anexHa ag KynbTypHal npblHanexHacbLi i He3anexHa ag anoxi, y
YanaBeublX CYMNEHbHSX iCHye cxiflbHacbyb da mazo, kab ywaHoyeaub HamyparbHae rnpasa.

BbicHoBa 3 ratara ycaro 6yase Takas: Ta3a (B) Hsce Y cabe A3bBe iAdi: na-nepluae, 3bsiynselua BbipaXaHbHEM
Bepbl ¥ HasiyHacbLb yBa YCiX noa3en NayHbIX MapanbHbix “pacypcay” (3acTaeuua cnpaBav agkpbiTan: aGHOMbKasbix

5 IHTanekT 3bAynseuua Ana Tamalwa acHoyHawm csasibav HaTypanbHara npaBsa, ane — sk akaxauua nasbHen — He afsiHan.
HaTtypanbHae npaBa icHye Takcama y BaniTblyHa-navyubLéBan cdapsbl, y capbl “HaTypanbHbiX CXinlbHacbUsy”.
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about the natural law, namely, its “patrimony” — the mind (intellectus)5. By using the word “instilled” Thomas refers us to
the act of human creation, the initial, “archetypical” process related in Genesis.

The analysis of (a) vividly shows that the natural law doesn’t belong to the left column of the table. Whether it suits the
right one remains yet not clear.

1.2.2. Analysis (b). Here we've got a serious modification in the understanding of nature, which can be illustrated by
the following order of concepts: (human) nature — the psychophysical unity — matter-body A form-soul — (human) per-
sonality. Glancing at the table now, we'll notice how different is the primal, etymological nature understanding (A) from the
just rendered (B). At the same time we have to admit that the "nature" in its (B) version cannot be assigned to the right
column.

Let us try to hypothetically reveal the evolution of the concept of nature in its (A) meaning. In the course of time the notion
has "inflated", that can be most vividly illustrated with the saying consuetudo est altera natura — “habit is second nature”.
So far we see that some acquired traits, firmly imprinted into human personality and forming the texture of his behaviour,
begin to be perceived through analogy to the nature, i.e. the innate and rigidly determined qualities. The “nature” grows
synonymic to the character.

It was under the influence of the classical Greek philosophers’ essentialism, that the concept of nature further deviated
from its initial meaning. Aristotle, in particular, regarded “fusis” (nature) both as the final cause and the metaphysical princi-
ple — the essence. It resulted in inflation and syncretism of the “nature” notion. Besides the term being ambiguous (that is,
in fact, seldom realized), there is one more challenge: how should we interpret this metaphysical (B) exposition? A distinct
denotation is missing: is it the class of mature, intelligent people that form it? Or is the idea of an intelligent person the very
sought for denotation? If so, what is the idea, who is it created and formulated by? Or is the totality of human propensities
(spiritual, psychological) the denotation? What are the propensities then? The connotation is — once again — vague: what
distinctive features should we ascribe to this “metaphysical”’ nature, where to does its class of contrast stretch?

1.2.3. Analysis (c). In what way is the natural law invariable and universal? We can provisionally interpret it in two ways:
A: (c) is the descriptive sentence; B: (c) is the normative sentence. In the first case the invariability-universality thesis can
be transformed into:

A’: that what we call the natural right has never been de facto changed so far. It is de facto present in all the generations
and cultures;

In another case:

B’: what is the natural law is to remain the same everywhere and anytime.

If we concur with the A interpretation and the A’ re-formulation, a question arises: how is it possible to ascertain that the
principles have not changed somewhere or sometime? The intention of carrying out any historical-ethnical research so
accurate as to positively claim the invariability and the universal character of the principles would be absolutely utopian.
Thus, there remains the B interpretation.

In the writings of St. Aquinas we can find a statement, that it is via the natural law, that a human soul participates
(participat) in the eternal divine law. This “participation” is possible in two ways: per modum cognitionis (by intellectual
cognizance) and per modum actionis et passionis (by acting and percepting). But because human cognizance as well as
will and feelings (responsible for “acting and percepting”) are distorted as a result of the original sin, Aquinas differentiate
between three “tiers” of natural law: 1) the principles universally known and compulsory to all; 2) the principles universally
compulsory but not known by all and 3) the principies neither known to all nor compulsory for any human being. We are
especially interested in those of the first category.

There is one more interpretational stumbling-block here. If natural law exists in two spheres — cognitive and will-sen-
sual — a question arises about the co-extensiveness of the natural propensities’ object and the good as seen by the mind.
To put it plainly, are the mind-cognizance and feelings-propensities always in accord in the realm of natural law or is it
possible, that the mind advises one thing and the propensities — another one? If so, we need an additional criterion to
settle which “vote” is overriding. And the criterion does exist — Thomas, one of Aristotle’s progeny, puts forward “ethical
intellectualism” — the prevalence of mind over the will and the feelings.

It still seems possible to find a third interpretation to add to the second one: C: (c) is the expression of one’s belief, that
regardless of the cultural background and the epoch people are prone to revere the natural law.

The following conclusion seems to be relevant: the (c) thesis begets two ideas. Firstly, it is the expression of the belief,
that all human beings possess some moral “resource” (whether it is identical or similar remains a question), and, secondly,
(c) constitutes a moral imperative for all the cultures to accept and to institutionally establish what is the natural right.

Let us consider what are these resources-propensities, which are, according to Aquinas, universal and invariable. In
other words, what is the designate of the expression “natural law”?

1.2.4. Analysis (d). All the seven examples, which form the exemplification of the natural right, pertain to the cultural
sphere. These principles neither depend on neurophysiology, nor are they implemented through the instincts exclusively. It
is impossible to fathom their existence without at least basic upbringing (socialization) and minimal reflection and freedom.
As they belong to the sphere of culture, why do we call them the law of nature?

Everything is not as simple as it seems to be. “Culture” is the term as ambiguous as the term “nature”. Providing his
comment to Veritatis splendor, Doctor Maciej Zieba OP notes: A human being, as a psychophysical creature, always exists
in a certain cultural and political context, but he’s not a slave to any force or structure, whether biological, psychological,
economic or cultural. He remains free from any determinism6. Father Zieba also pointed out the ambivalence of culture:
culture — on the one hand — can bring about the development (actualization) of human possibilities and the release of
one’s spiritual potential, but — on the other hand — it also may turn into a system of compulsion, suppressing person and
favouring the deformations of conscience. The coercion can take various forms: from the “legal” pressure (grounded on the

5 Intellect is the main domain of natural law for Aquinas, but, as it will turn out later, not the only one. The natural law exists also
in the sphere of will and feeling, the field of “natural disposition”.
6 Maciej Zigba. Sumienie ma prawa, poniewaz ma obowigzki. // “Przewodnik po encyklikach Jana Pawta II”. — Poznan 2004. P. 211.
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Li madobHnbix) i, na-apyroe, 3baynseyua MapanbHelM naTpabaBaHbHeM, kab Toe, WTO 3bAynAeLLa HaTypanbHbIM Npa-
BaMm, ObINO NpbIHATA YBa YCiX KynbTypax i iHCThITYLbIHA 3aMaLiaBaHa.

Lianep rnsHem, WTO rata 3a pacypchbi-cxinbHacbUi, AKis — Boge TaMiaMy — xapakTapbi3yloLLa YHiBapcanbHacbLo
N HA3bMEHHacCbLI0. |HaKW Kaxy4bl: wWmo YTBapae A3CbIrHaT Bblpady “HaTypanbHae npasa’?

1.2.4. AHani3 (2). Yce cem npblknagay, sikia yTeapatoub 3k3samnuicikalbllo HaTypanbHara npaea, Hanexaub Aa
chapbl KynbTypbl. Ha ckaxam, WTo raTbid NpbiHUbINBI abymoyneHbls Haypadisbianérian abo wTo ix paanisaubia ak-
pacbrieHa BbIKIOYHA iCTbIHKTaMi, Henbra ysaBiub iX icHaBaHbHe 6e3 NnpbiHaMCi 3neMaHTapHara BbixaBaHbHS (Caublari-
3aubli) i 6e3b MiHiManbHae padnekcii 1 ceaboapbl. A pa3 siHbl Hanexaub Aa cgapbl Kynbmypbl, TO YaMy HasblBaloLLa
npasam Hamypbl?

CnpaBa — fK akasBaeula — He Takas npoctad. “KynbTypa” — rata TOpMiH Takcama HeafHasHauyHbl, SK i TOpMIH
“Hatypa”. Ooktap Mauen 3emba OI1, kamaHTytoubl Veritatis splendor, npbikmsadae: “HanaBek sik icToTa ncbixadisbiy-
Has 3ayxabl iCHYe ¥ HeWKiM KynbTYpHbIM Abl NaniTbl4HbIM KAHTIKCbLE, ane éH He 3bAynseLuua HABOMbHIKaM AKiX-KOrb-
BeYbl CiN i CTPYKTYpay, Ui TO BisnsriyHbIX, NChIXiYHbIX, 3KAHAMIYHBIX, Ui KyNbTYpHbIX. EH 3acTaeuua ceaboaHbl ag ycs-
Kix A9TapMiHiamay”6. Alilel, 3emba ykasay Ha NayHyto aMGiBaneHLbIto KynbTypbl: KynbTypa MOXa Hecbli — 3 agHaro
60Ky — pasbBilbLé (akTyanizaubllo) YanaBe4dblx MardysiMacblsy i Bbi3BaneHbHE OyXOBbIX 340NbHacbusy, ane — 3
apyrora 60Ky — Moa HecbLi CbICTaMY NMpbIMYCY, NagayneHbHs acobbl i cnpeisiub Aadapmadbli cyMmneHbHs. Mpbimyc
MOXa MeLb po3Hbist popMbI: NavbliHaYbl af “neransHara” npbiMycy (abanepTara Ha A3sip)kayHblM 3akaHagaycTee) aa
caublinbHa-nNcbixansariyHara npbIMycy, SKi PyHKUbIAHYe K rpaMaa3ski Lick i MapriHanisaublisl TbiX, XTO HA X0o4a cnass-
Jaub KynbTYpHbIS OrMbl Aaa3eHara rpamaaatea. Kani Bosbmem nag yBary raty ambisaneHublto KynbsTypbl, TO NArYai
Ham Oyase 3pa3yMeLlb, YamMy MHOTIS T9apaThbiKi NpaBa HA Xo4yLb agMOBiLLa aj kaTaropeli HaTypanbHara npasa, Xoupb i
Tpaba 3a raTa 3annaduiub A0OCbILb BbICOKYIO LiaHy: Naragsiuua Ha COMaHTbIYHYH HAYMNOYHackLb “HaTypaneHara npasa’,
a Y BblHIKY — Ha iHT3apnpaTaubIiHbIS cKnagaHacbLi.

Lli nepanivyaHbia Tamawam npbiHUbINbI MaloLb HapMamablyHbl Xapaktap? 3aaeuua, He, siHbl 3bsaynsaoouua agHo Tonb-
Ki abarynbHeHbIM anicaHbHEM YHiB3pCcanbHbIX CXiNlbHacbLAY Yanaseka, CXinbHacbLay, ynacbLUiBblX KAMYCbLi, XTO ne-
pacTtyniy “napor padnekcii’, crtay 30onbHbIM yCrnpbiMaLb KalwToYHackLUi i 340MNbHbI Aa rpamMa3kix naBoasiH. Tamalua-
Bbl KaTanér MoXxHa AoYyXbiLb:

1’) BbIKapbICTaHbHE apTbikynsBaHae MOBbl ANS KaMyHiKaLbli;

2’) nparHeHbHe KaxaHbHS iHLWbIX | BbiLbLSA KaxaHbiM;

3’) natpaba TBopyacsLi ied.

Ak Tamawasbl “3804” NpbIHUbINAY (1-7), raTak i NpbIHUbINbLI, NpagcTayneHbis Boiwan (1°-3') MoXxHa Ha3Baub Hamy-
pasnbHbIM nepad-HapMamablyHbIM ripagam. AHbl MOryLb, @ HaBaT NaBiHHbI Obilb y3ATbl Ik cy6cmpam AN TBAP3HbHSA
Hopmay i MycsiLb OblLb yYBaXaHbls 3akaHagayuami, ane cami y cabe He 3bsynsioLLa HopMami.

LlikaBa, wWTo ubiTaBaHas yxo aHUbIkMika Veritatis splendor, Npa3aHTyloubl TamallaBy KaHUSMUbIKD HaTypanbHara
npaBa, cTacye HacTynHyl TapMiHanérito A3ens BblpaX3aHbHSA CyTHacbLi raTara npasa: proclivitates (cxinbHacbl,i),
motus (y3pyLaHbHi), propensiones (cxinbHacbLi-npadapaHubli), dynamismi (yHyTpaHblsi Cinbl, NAMKHEHbHI) proposita
(Hamepbl-nacTaHoBbl). A raTbist CXiNbHACbLi-Y3pYLISHBHI-N@MKHEHbHI-HaMepbl HA MOTyLb iHT3pnpaTaBaLlLa Sk HOPMbI,
MOXHa iX pasymeLb TOMbKi ik MapanbHbIa “pacypchbl”.

Lli rata 3HauybiUub, WITO HaTypanbHae nNpaBa Mena Ans AKBiHaTa CIHC TOmNbKi nepagHapmaTblyHbI? Lli rata agsiHae
3Ha4YsHbHEe HaTyparbHara npasa Y Bapcii TamicTblyHan? AkasBaelua, WTO A TyT Maem ChnpaBy 3 ABYX3Ha4YHaACbLO.
Tamaw AKBIHCKi y coTal KB3CTbli MapanbHan cakuybi “TaandrivHae Cywmbl” 3asynse: “Leges divinae totam legem
naturalem continent’7, rata 3HaJblub: HamypansHae npasa (HIM) mecbuiyya y boxbiv npase (bI):

HM > NBb

Lli HIM, mecbusaybica y MNb, 3acTtaeyua nepagHapMaTblyHbIM, Li YC& X He?

HIM Tpaba y rateiMm BbiNnagky iHTapnpaTaBaub sik [1akanér, a [lakanér écblb HapMaTblyHbIM NpaBaM (XOLUb Aro 3bMecCT
i BENbMi arynbHbl), TakiM YblHaM, i HaTypanbHae npaBa HabbiBae pbiCy HapMmaTklyHacbLi. “HaTypanbHae npaBa” dyH-
KubISiHye ¥ cbicTaMe AKBiHaTa sik y HapMaTblyHbIM, TaK i ¥ nepagHapMaTblyHbIM 3HAY3HbHI.

lMadacynbHsAOYbI Hall aHari3, BbiNMy4blM y (QOPME MbITaHbHAY aCHOVHbISI NpabnemaTblyYHbIs NYHKTbI, KA YHa-
ABINiCA Y BbIHIKY aHaniTel4Hae npaubl:

lNa-nepwae, WTO Takoe “yanaBevas Hatypa’? Bagoma TyT TOnbKi TOe, LWITO raBopka MA3e npa 4anaBevylo CyTHa-
cblb, ane — Bepyybl Nag yBary “kamnasbiubliiHacbLpb” YanaBeyae CyTHacbLi — MyCiM TyT yaaknagHiub, Ui raBopka
na3e npa gisbIANAriYHbIA NpaLacsl, Ui iIHTAaNEKTyanbHbIS, Ui NCbiXxansariyHbia? LUImo kaHKpaTHa ¥ YyanaBeky 3baynsew-
ua TbiM “HopmayTBapanbHbiM” YblHbHIKaM, aAKa3HblM 3a NaycTaHbHe HaTypanbHara npasa ¥ HapMaTblYHbIM COHbCE?
YkasaHbHe Ha “ncbixadisblvHy0 eaHacbUb” TYT HiYora He npasicbHsie, xiba Tonbki aaTapMiHOYBae afkas Ha NbiTaHbHE.
MyciMm npbi3Haub, WTO NpbIHAMCI KAMNAH3HT “Ncbixa-" (Qywa) KynsTypHa abymoyneHbl. Takim YblHaMm, Hamypa npbl-
Hamci ¥ HelKiM acnakue abymoyneHa Kynbmypad, a y CbBeLe MaeM crpaBy 3 MHOCTBaM KynbTyp!

3 ycAro ratara BblHikae N HacTynHasa cnpasa: (na-0pyz2oe) KaHU3nubis HaTypanbHara npasa cnapagxae “Taopbi-
AnasHayyylo” ablnemMy: skiMm YbiHaM Mbl Na3Haem ratae npasa? LUTo pabiub, kani y po3HbIX Noasen po3Hae pasyMeHb-
He raTara npasa? Ybisg Bapcia nasiHHa Obiub 6onblw canpayaHato?

lMa-mpadyse, Kk agpo3bHiBaLb HapMaTblyHae HaTypanbHae npaBa aj nepagHapMarbiyHara?

Ha cdhapmynsaBaHbis NbiTaHbHI nacnpabyem Aaub ABa agkasbl: “A3CTPYKTbIYHbI” i “KaHCTPYKThIYHbI”. CnayaTky npaga-
CTaBiM KpbIMbIKy HaTypanbHara npasa (i rata 6yase Hawa pars destruens), a NOTbIM ALWYS pa3 3ipHEM Ha raTy KaHLan-

Lblto, Nacnpabyem sie nepaanedseus i — NpbiHaMci YacTkoBa — paabiniTaBaub (pars construens).
6 Maciej Zigba. Sumienie ma prawa, poniewaz ma obowigzki. // “Przewodnik po encyklikach Jana Pawta II”. — Poznan 2004. C. 211.
7 S. Thomas Aquinas. Summa Theologiae, |-, q. 100, ad 1. — Taurini 1937.
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legislation of the state) to social-psychological compulsion that expresses itself through public strain and the marginalisa-
tion of those unwilling to bend to the cultural dogmas of that society. If we consider this cultural ambivalence, it would be
easier for us to understand why a number of scholars are so unwilling to renounce the category of the natural right, though
the price to pay for this is rather high: it is necessary to assent to the semantical blurriness of “natural law”, resulted in
interpretational difficulty.

Are the principles enlisted by Thomas of normative character? It seems that the answer is negative. The principles
are merely the summarizing description of universal human propensities, the propensities, proper to someone, who has
crossed the “threshold of reflection”, has grown capable of conceiving values and acting civic. Aquinas’ catalogue can be
extended with:

1’) the use of articulate language for communication;

2’) the desire to love and be loved;

3’) the need for creative work etc.

Both the Thomas’ “digest” (1-7), and the above-presented principles (1°-3’) can be called the natural pre-normative law.
They can, even should, be accepted as the background for norm-creation and are to be taken into consideration by the
lawmakers, though they are not given norms.

It is of interest, that the presentation of the Thomas’ natural law concept in the above cited encyclic Veritatis splendour
employs the following terms to convey its essence: proclivitates (proclivities), motus (animation), propensiones (propensi-
ties), dynamismi (inner impetus), proposita (propositions). These proclivities-animations-inner impetus-propositions cannot
be interpreted as norms, but just as moral “resource”.

Does this signify that the natural law was for Aquinas of pre-normative value exciusively? Or is it the only possible mean-
ing of the natural law in Thomas’ interpretation? It turns out, that here we deal with equivocation once again. In questia 100
of the “Summa Theologica” moral section Thomas Aquinas states: “Leges divinae totam legem naturalem continent’7, that
means, the natural law (NL) resides in Divine Law (DL):

NL > DL

Does NL, residing in DL, remains pre-normative or does it not?

In this case, NL is to be interpreted as a Decalogue, and a Decalogue pertains to normative law (though it is too general
in its meaning). Thus, natural law acquires a normative feature. The "natural law" enjoys both the normative and the pre-
normative meanings in Aquinas' system.

To sum up our analysis, let us highlight the main problem points, discovered in the course of our research:

Firstly, what is the “human nature”? We are only aware of the fact that it is the human essence that is concerned, but,
taking into account its “composite” character, we are bound to specify whether we imply physiological, intellectual or
psychological processes? What is this “norm-creating” trait in a human being that is responsible for the emergence of the
natural law in its normative sense? The indicaticn of the “psycho-physiological unity” clarifies nothing. It might just adjourn
the answer. We are to acknowledge that the “psycho-" is culturally stipulated. Thus, nature is in some way culturally deter-
mined, and the world is bounteous with cultures!

All this leads us to the following: (secondly) the natural law concept bears the “theory cognizing” dilemma: how do we
cognize this law? What should we do, if different people hold different views of the law? Whose is the right interpretation?

Thirdly, how can we differentiate between the natural and pre-normative law?

There are two answers to these questions: the “destructive” and the “constructive” ones. Let us present the criticism of
the natural law first of all (that will be our pars destruens), and then try to revise the conception and — partially — vindicate
it (pars construens).

2. The departure from nature. Conventionalism.
2.1. The Critique of the traditional natural law concept from the analytical philosophy stand.

H. Moor, the father of analytical philosophy, called the moral conceptions, based on natural law, a “naturalist fallacy”.
“Good is a beyond empirical and thus a simple quality”8. It can neither derive from the nature of a human being, nor from
the sphere of facts taken in general. The facts are axiologically neutral.

The term “nature” can be used in the following combination within a specific context: “the nature of action”. One can
find — especially in Thomas’ ethics — the category of the “acts intrinsically wicked” (intrinsece mala). Such acts are, for
example, a murder or lies, false oath etc. But — as theologian Joseph Fuks SJ, who employs analytical philosophy in his
grounding, notes — as a result of such actions as murder or lying we get to know only that they result in something evil.
But a moral appraisal is impossible without considering the intentions and circumstances. As another theologian, Richard
A. McCornik SJ, says: If we just take a photo of the incident, we’ll learn nothing about the essence of it. The example is
when one person gives money to another one. This can mean, that he pays back, makes a gift, gives alms, hands a bribe
etc. Until we find out the objective intentions of a person, we can not define the moral side of the act9. This could be rather
convincing criticism of the category “the nature of action”, provided we consent to the McCornik’s interpretation of acting,
namely, that an action is an exclusive aggregate of outer moves and gestures.

Joseph Fuks also criticizes “the theological form of naturalist fallacy”, i.e. the vision of the natural propensities of a hu-
man being as the manifestation of the normative divine will. According to this mode of thinking stoic Epictetes claimed, that

7 S. Thomas Aquinas. Summa Theologiae, I-Il, g. 100, ad 1. — Taurini 1937.

8 Cit. from Jarostaw Merecki SDS. Biad naturalistyczny a prawo naturalne (Josepha Fuchsa krytyka tomistycznej koncepcji prawa
naturalnego). // ,Roczniki filozoficzne”, t. XVI, zesz. 2, 1993. P. 77

9 Richard A. McCornick. Some Early Reactions to Veritatis splendor. // ,Theological Studies”, 55 (1994). P. 498.
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2. Apbixop aa HaTypbl. KaHB3HUbIsIHaMNi3M.
2.1. KpbiTbIKa TpaAbiubliHaW KaHU3MLUbli HaTypanbHara npaea 3 nasbiubli aHaniTblyHae dinasodii.

Baubka aHanitTbliuHae dinssodii, I Myp, Ha3biBay MaparnbHbIs KaHL3MLUbli, abanepTbist HA HaTyparnbHbIM Npaee, “HaTy-
panicTbivHal 3mbinkan”. “fdabpo — kaxxa éH — écblpb NasaammnipblyHan, a Npbl rATbIM MNPOCTalo sKacbLo’8. AHO Hs MoXa
ObiLb BbiBeA3eHa aHi 3 “HaTypbl YanaBeka”, aHi yBoryne ca cdapbl haktay. PakTel — akciansariyHa agkpbITbIs.

Mar4ybima cTacaBaHbHe TapMiHy “HaTypa” ¥ cnaubidivYHBIM KaHT3KCbLE: “HaTypa A3esHbHA”. Yacam MoxHa cnaTkaub —
acabnisa ¥ TamiCTbl4HaW 3TbiLbl — KaTaropblio “A3eaHbHAY, YHyTpaHa 3nbix” (infrinsece mala). Takimi A3eAHbHAMI “YHYTpa-
Ha 3nbIMi” 3bsynaolLa, Hanp., 3abonctea anbbo xnycbHs, hanblubiBas npeicsara i iHW. Ane — Ak npbikmMavae 6aracnoy
Esadp ®ykc SJ, AKi BbiKapbicToyBae aHanitbluHylo ins3odito ¥ cBaén aprymaHTaubli, — Y BbIHIKY TaKiX A3esHbHSY, K
3aboncTBa Ui XNyCbHSA, Mbl AaBeABaeMCs afHO TOmbKi ab TbiM, LUTO iX BbIHiKaM 3bsiynselua Helkae 3Mo, a MapanbHasi
ausHKa Hemardbimasi 6e3 y3aublsa nag yBary iHmaHybIsy Obl akaniyHacbysy. Sk kaxa iHwel 6aracnoy, Peivapa MakKop-
Hik SJ: “Kani nanpocTy cdartarpacdyem 3gapaHbHe, TO HiYora He JaBefaeMCs HaKOHT CyTHacbli Aaf3eHara O3esiHbHS.
Mpblknagam, kani XTocbLi Aae rpoLbl iHWaMmy, To rata Moxa abasHavalub po3HblA paYbl: BApTae AoYr anbbo nasbiky, Aae
napapyHak, Aae Ha xapvaBaHbHe, Aae xabap irg. Bocbk xa, nakynb HS Bbl3Ha4bIM, Aa Yaro ab’ekTblyHa XTOCbLi MMKHeLLa,
HS1 3MOXKaM BbI3HaYblLb MapasibHacbLb Aaa3eHara A3esHbHA"9. [aTa, 6agan, Aockiub NepakaHayvas KpbiTbika KaTaropbli
“HaTypa A3esiHbHA” Npbl YMOBE, LUTO Narag3iMcs 3 NayHat TIopbIan A3esHbHSA, 3aknagseHan TyT Kopmikam, a MsHOYHa,
LUTO A3esiHbHE — raTa BbIKMIOYHA CyKYMHACbLb BOHKasbIX pyxay i XacTay.

E3ac Pykc KpbIThIKye Takcama “TaansrivyHyio dhopMy HaTypanicTblHae 3MbIki”, r3H. 6ayaHbHe HaTypanbHbIX CXinbHa-
cbLAY YanaBeka K npasiBbl HApMaBarnbHae Boxai Boni. 3rogHa 3 Takow nérikan 3nikTaT UbBepasiy, WTo, Npbikiagam,
raneHbHe My>xx4biHam 6apafbl 3baynseLla 3araHHbIM 3 MaparbHara rneagillya gsesiibHeM, nakonbki Bons CteapanbHika
6bina Takas, kab a3gkyroubl 6apagse MyxybiHa agpo3bHiBaycsa af kabetol. [13ens nagoGHeix maTteiBay TapTyniaH 3abapa-
HSY Y>KbIBaHbHE KaCM3ThIKi: YanaBek NaBiHEH 3adaBoniyua TeiM Bbirnaaam, ski atpbivay ag bora.

AHaniTblivHas dinasodia gassonina Ham ybaudbiup A3bBe NpabneMsbl, 3bBs3aHblA 3 HaTyparnbHbIM NpaBaMm: ANng Taro, kab
HaTypanbHae npasa HabbiNo HapMambiyHbl XapakTap, SHO rasiHHa bbiub HesK iHmaprpamasaHa, akTbl HaTypbl 3acTa-
IoLLa agkpbIThIMi Y akcianariyHbIM nnsHe. Ak kaxa Pyke, agkas Ha NbiTaHbHe Npa MapanbHyo KBanidikaubilo A3esHbHS
“Nae He HaTypa, a po3yM, SKi pa3Baxae rpo i KoHmMpa po3HbiX MaubiMacbusay10. Opyron npabneman écblp TOe, LWITO
dopmyrna HaTypanbHara npaBa 3ayxabl “3acyb’ekTaBaHa”, r3H. 3aycéapt €ckub cyb’ekm (anbbo cy6’exThl), ski anicBae i
iHTapNpaTye HaTypy.

“Yanaseyvasi HaTypa — BblHikye ®yKC — May4bilp Y cnpaBax mapani. HaTypa YanaBeka raBopbliUb TOMbKi i TONbKI Npa
daKThl, a Y NblTaHbHAX KalToyHacbLUAy — MayubiLb”.

2.2. KpbITbiKa TpagbiublHaW KaHU3MNUbli HaTypanbHara npasa 3 Nasbilbli 3BantoubIAHI3MY 1 ricTapbi3my.

CoiHTbist Kpbicgann, npadacapka The Catholic University of America, 3bBapTae yBary, WUTO Bbipa3 “HaTypanbHae npasa”’
MOXa Melb ABa 3Ha4Y3HbHI, MOXa abasHavaup “3rogHacblib 3 HaTypar” (according to nature) i 3rogHacbLb 3 po3ymam
(according to reason). Kab nasbberHyLb po3Hbix MardbiMeix HenapasymeHbHsY, Kpbicasinn npanaHye BbikapbiCTaHbHE Tap-
MiHy “HaTypa” Y CTpora akpacbMeHbIM CaHbCE: AK “CyKynHacbLpb di3bl4HbIX, XiMiYHbIX, HaTaHiYHbIX Obl 3aansariYHbIX Npasy
Yanaeeyara abo nazayanaeeyara (non-humanj cesety”11.

Kpbicoann 3bBsipTae yBary Ha “nepaxof aj KnsicblUbIiCTblYHara pasyMeHbHsi CbBETY Aa ricTapblyHai cbBegamachLi”.
3rofHa 3 KNACbIUbICTbIYHBIM CbBETayCrnpbiMaHbHEM, CbBET €CbLib CTaTbIYHbI, Pa3 i Hazaycéabl YCTaHOYNEeHbI Y CBaén cyT-
HacbLUi, A3e “BbinagkoBachkLi” 3bsynstoLua anbbo HA BapTbIMi YBari “aaxineHbHAMI afg HopMbl”, anbb0 NpagykTam Hallara
HeByLTBa (60 Hacampay, “kani 4obpa nawykaub”, TO 3HOMAyLLA NATYHBIS BbITITYMaY3HbHI ANS raThiX BbiNagkoBacbLsAY ).

Bobiwan npagcrayneHbis 3auemsl BsayLb Kpbicasann aa paBisisHiamy ¥ cnpase HaTypanbHara npasa. la-nepwae, ag-
3Ha4vae siHa, “lmartcnoiHacklpb HaTypel {manifold of nature), sikast NsXbILL Y acHOBE YanaBeyara ObiLbUs, Hs MOXa Oblub
HaynpocT nepaknaaseHa Ha MapasbHblsi HOPMbI. (...) Y 3bBSA3KY 3 raTbiM NPbIHLEINLI HATYypanbHara npaesa Mycsub ObiLb
HaabyaaBaHbl XyTYal 3a YC& Ha CTPYKTypbl Yanaseyar cbBefamachli (“po3ymy”), UbiMCsi BbiBEA3EHbIS 3 NpaBifnibHacbLsy
XbIBENbHaM agvyBanbHacbLi Ui 3b bisnariyHbIX npauacay (“Hatypel”)”. Ma apyroe, “Ak YanaBevas iHTANIreHUbIs, ratak i
MaparnbHbis MaBoA3iHbI 3bAynsALLa agqHocHa cBaboaHbIMI”.

2.3. “Hartypani3m” KOHTpa “agkpbiTae rpaMagsTea’?

(KpbITbika TpagblubliHa kKaHLU3NLUbIi HaTyparbHara npaea 3 nasbiubli nidapaniamy K. MNonapa.)

CnpaBa pasymeHbHs1 HaTyparnbHara npaea Obina yHgamMmaHTanbHa AN TaapaTbika “agkpbiTara rpamagstea’ (open
society), Kapna Nonapa. AQHOWM 3 aCHOYHbIX YMOY iCHaBaHbHSA agkpbiTara rpamagstea Obly AN Aro T3B. KPbIMbIYHbI Oy-

anism — 300onbHacbLb YanbLoy AaA3eHain CynonbHachLi aapo3bHiBaLlb “HaTypanbHae npaBa” aa “kaHB3HLUbISiHaNbLra npa-
Ba”. LUto MNonap pasymee nag agHbIM i nag apyrim?

8 Libitata Bogne: Jarostaw Merecki SDS. Bfgd naturalistyczny a prawo naturalne (Josepha Fuchsa krytyka tomistycznej koncepcji
prawa naturalnego). /| “Roczniki filozoficzne”, t. XVI, zesz. 2, 1993. C. 77.

9 Richard A. McCornick. Some Early Reactions to Veritatis splendor. // “Theological Studies”, 55 (1994). C. 498.

10 Jarostaw Merecki SDS [ysimasaHas npaya] C. 82.

11 Cynthia S. W. Crysdale. Revisioning Natural Law: from the Classicist Paradigm to Emergent Probability. I/ “Theological Studies”,

56 (1995). C. 465.
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beard shaving by men is morally reprehensible, for the Creator’s will was such as men should differ from women by having
beard. For the similar reasons early-Christian writer Tertulian forbade cosmetics: A human being is not to want any other
appearance than given to him by God.

The analytical philosophy gave us a chance to realize two major problems, that have to do with the natural law: for the
natural law to acquire normative status, it has to be somehow interpreted, for the facts remain axelogically neutral. Accord-
ing to Fuks, the answer to the question on the moral appraisal of an act is not given by nature, but rather by mind, which
weighs up all the pros and cons of various opportunities10. The second problem is that the natural law formula is always
“subjectised”, i.e. there always exists some subject (or objects), which describes and interprets nature.

“Human nature, — sums up Fuks, — is blind in the sphere of morals. The human nature speaks of the facts exclusively,
while it is silent in the realm of values”.

2.2 The Critique of the traditional natural law concept from the evolutionist and historicist stance.

Cynthia Crysdale, professor at The Catholic University of America, notes that the expression the “natural law” can be
interpreted in two ways. It can signify the according to nature and the according to reason. For the sake of avoiding any
misinterpretation Crysdale suggests, that the meaning of term “nature” should be restricted to “the aggregate of physical,
chemical, botanical and zoological manifestations of the human and non-human world”11.

Crysdale mentions “the transition from the classicist outlook to the historical awareness”. According to the classicist
mentality, the world is static, once and for all settled in its essence, where the “fortuities” are either negligible “deviations
from the norm”, or the fruit of our hideboundness (for “if to search well”, the logical explanations of these fortuities will be
found).

The above presented observations lead Crysdale to revisionism in the sphere of the natural law. Firstly, she remarks,
“the manifold of nature, grounding human existence, cannot be simply translated into moral norms. (...) That is why the
natural law principles are to be sooner superstructured on the human consciousness structures (“mind”), than derived from
the animal flair or the biological processes (“nature”)”. Secondly, “as the human intelligence, so one’s moral behaviour are
relatively free”.

2.3. “Naturalism” versus “open society”?
(The critique of the traditional natural law concept from the stance of K. Popper’s liberalism.)

The issue of natural law interpretation was pivotal for the “open society” theoretician Karl Popper. One of the salient con-
ditions for the existence of the open society was the so-cailed critical dualism — the ability of the community members to
differentiate between the “natural law” and the “conventional law”. What does Popper mean by the first and the second?

The natural law, — writes Popper — describes a strict and invariable regularity, which either exists in nature (and then
the law is the truthful statement), or there is no such iaw in the real life (in this case it is false). (...) The law of nature is
invariable, for they cannot be broken or imposed. They are above our control12.

K. Popper stresses that the natural law — in its (A) meaning — should not be confused with the norms, orders and
instructions, which regulate human behaviour. Thus, alongside with the natural law, there exists the normative law in the
meaning (B). The law of (A) type relates to that of the (B) type as the fact relates to the decision:

fact — natural law

decision — normative law

Though Popper mentions that it is possible to use the expression the “natural law” in a normative sense, he states at
once with the desire for clarity and maximum simplicity so characteristic of him: “The confusion is quite unnecessary”.

The demarcation between the (A) and the (B) laws is for Popper the criterion of violation: the natural law can not ex
defenitione be violated or abolished. One can only violate the conventional law. And this is the first reason, why the author
of “The Open Society” postulates the consistent differentiating between the (A) and the (B). Secondly, even if some law is
defined as natural (in its traditional, Aquinas’ sense), a decision is needed to implement it.

The reference to the “don’t kill” principle as a “natural law” would be useless if separate individuals fail to agree to respect
the principle. By analogy, the adoption of the legislation aiming at human live protection does not pass “naturally” (i.e. on its
own accord, without human will), but by way of certain convention, consensus and decision elaboration. The single “natural
character” of the norms does not make a human being obey it.

Thirdly, the norms and the normative law can be created and established by a human being. (...) We are to ameliorate
them in case of necessity — says Popper13. And fourthly, it is we who are ultimately responsible for these or those norms,
that’'s why we can not shift the responsibility to God or to the “nature”.

As we see, Popper’s admonitions regarding the natural law are of methodological-ethical character.

10 Jarostaw Merecki SDS [opus cit.] P. 82.

1 Cynthia S. W. Crysdale. Revisioning Natural Law: from the Classicist Paradigm to Emergent Probability. / , Theological Studies”,
56 (1995). P. 465.

12 Karl R. Popper. Open Society and its Enemies. — New York 1962. P. 59.

13 Ibid. P. 61.
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“HamypanbHae npasa” — niwa [lonap — aniceae cmpoeyro U HA3BMEHHYI pa2ynspHacbub, Kas anbbo canpayobi
QyHKUbISIHye y npbipod3e (i madbl 2amae npasa écbyb CKka3aM npayodsiebiM), arnbbo makoea npasa HAMa y npbipoo3e (i
maodbl IHO — hanbuibieae). (...) lpasbl HaMypPbl — HSA3bLMEHHbIS, NMaKOJIbKI Henbaa ix napywbiyb aHi Hass3aub. STHbI —
na-3a HawbIM kamporem”.12

['aTae npaea (natural law) — npaBa y 3Ha4sHbHI (@) — Henbra GnbiTaub — NagkpacbniBae MNonap — 3 Hopmami, 3ara-
Aami i IHCTPYKUbIAMI, SKist parynioloLb Yanaseyblsi 1agod3iHbl. TakiM YblHam, nobay 3 HaTypanbHbIM NMpaBaM YHKLbISHYE
HapmambiyHae npaea, npaBa Y 3HauydHbHi (6). MpaBa Thiny (a) y cTtacyHky ga npasa Teiny (6) écbLp TbiIM CaMbIM, YbIM
akTbl § CTAaCyHKy Aa paLlaHbHAY:

akTt —  HaTypanbHae npasa

palwsHbHe —  HapmaTblyHae npasa

Monap, npayaa, 6spa nag yBary MardybiMacbLb YXXblBaHbHS Bblpady “HaTyparnbHae npaea” y HapMaTblyHbIM 3Ha4Y3HbHI,
arne agpasy X 3 ynacbLiBbiM cabe HacTONNIBbIM iIMKHEHBHEM [a sicHacbLi i sk Mara 6onbluan npoctackLi 3asynse: “The
confusion is quite unnecessary” — “BnibiTaHiHa TyT 3yciM He naTpabHas”.

PasbmexaBanbHato niHian namik npaesam (a) i npasam (6) 3baynseuua anga lMonapa napywarnbHacbyb: HaTypanbHae
npaea ex definitione Henbra napyweilub anbbo ckacaBaupb. Mapylwbilb MOXHA agHO TOMbKi KaHB3HUbISHaNbLHae npaega. |
raTa nepliasi npblyblHa, A3ensa AKon ayTap “AgkpbiTara rpamag3Tea” nacTyroe nacbnsgoyHa agposbHiBaub (0) ag (a). Ma-
Apyroe, HaBarT kani skoecb NnpaBa pacnasHaHae K HamypasbHae (y TpagblubIiHbIM, TaMICTbIYHBIM pa3yMeHbHi), To, kab
Aro BbIKOHBaLb, HeabxoHa pawaHbHe.

Ha HiwTo 3gacua cnackinka Ha NpbIHUBIN “He 3abiBait” sk Ha “HaTypanbHae npaea”, karni naacobHbIA NoA3i HA NPbIMYLb
pawsHbHS YWaHoYBaLUb raTbl NPbIHUBLIN. AHaNsArYHa i NpbIHAUBLE 3akaHagaycTea y rpamaasTBe 3 MaTal axoBbl XblUbLA
HA A3eiuua “HaTtypanbHa” (r3H. camo na cabe, 6e3 yaseny yanaeeyae Boni), a LWIisixam BbINPALOYKi N3YHae KaH83HUbII,
KaHcaHcycy | pawsHbHSA. Cama “HaTypanbHacbLb” HOPMbI HE A3TIPMiHYe BOMIO YasiaBeka BbIKOHBALb raTy HOPMY.

Ma-Tpaiuge, “HopMbl | HApMaTbIyHae NpaBa Mozyub CTBapaLLa i ycTaHaynieaiua Yanaesekam. (...) Hawbiv 3agaHsHeM écbLib

iX yoackaHanbBaHbHe, kani 6adbiM, LWTO AHbI NaTpabytoupb ratara” — kaka MNonap13. | — na-yaubBepTae — rata mMbl Y KaH-
YaTKOBbIM MMsIHE HACEM afKasHacbLib 3a raTbls Li iHWbIA HOPMbI, TaMy HS MOXaMm nepakigsaub agkasHacbUpb Ha bora ui Ha
“HaTypy”.

Ak 6a4blim, MonapaBkl 3acbusApori CTaCOVHa HaTypalbHara npaBa Matlb Xapakrap MaTagansriyHa-aTbIYHbI.

2.4. HatypanbHae npaBa i naniTbl4Hasa NpakTbika.

BapTa, HapaLuue, npaacTasiub KpbITbIKy HaTypanbHara npaea 3 rmeasiya cyyacHawm nanitbluHam dinsasodii. Abanipau-
ua TyT 6yasem Ha ApHcTa-BonbdraHra békeHpEpaa.

AgHon 3 npabnemay, Ha skia Yka3Bae békeHdpEpas, Ecblib ysayHasa “nepagnanitTblyHacbLb” HaTypanbHara npaea. diné-
3ad raTbl 3rafBae npa Toe, WTO, NpbIKIagam, HamMeukis BicKynbl naragsinica Ha paxbiM FiTnepa i 3aknikani cBaix BepHikay
Ja naanbHacbLi Skpa3s 3b NepakaHaHbHS, LWTO 3Tkl HOBbI P3XKbIM JacTaTkoBa Jobpa axoyBae cdapy, Bbi3HaYaHyK Ha-
TypanbHbIM npaBaM. | rata Gbina nambinka, nakonski “nanitTeldHas cdapa, ratakcama sk i arynbHae fabpo, spayngeuua
naHsaTKaM NaTaHUbIMHA ycéababiMHbIM”14.

HatypanbHae npaBa, pasymeTae sik cyTHacHae rpasa, AaTblYbilb afHO TOMbKi N3yHara MiHiMymy, Taro, LUTO 3nemMaHTap-
Hae i Mae xapakTap BenbMi arynbHbl. A kab naspberHyup Abinemsl “6e3b3bMACTOYHae arynbHacbLi”, HeagHoWYbl nayctae
cnpoba darnoyHiyb HaTypanbHae npasa akmyarsbHbiMi-nornaaami i Ta3ami. [aTkiM YblHam, HaTyparnbHae npaBa — Hacy-
nepak LWTy4YHa NpbIWY3NAeHan AMy H3bMEeHHacbUi W yHigapcanbHachbyi nadbiHae XxapakTapbl3aBalula pansiTblyHacbLo
i rictapblyHa abymoyneHacbLo. A rata Bsaa3e Aa Taro — af3Havae békeHhEpas, — LWTO HaTypanbHae npaBa MoXa
cTaula axsapaw igsanériay i MaHinynsaubIn.

dinésad nakaseae cnabacblb aprymaHTaubli, abanepTan Ha HaTypanbHbIM NpaBe, Y ABYX BaXHbIX MbITaHbHSX: Npab-
nema BalHbl | Npabnema npbiBaTHae ynacHacbli. HakoHT BaiHbI, HaTypanbHae npasa natpabye BblkaHaHbHSA A3bBIOX
yMOBay, HeabxofHbIX ANnsi Taro, kab BaviHy MoxHa ObINo npbi3HaLUb “‘cnpaBsaniBai”, — cnywHas npbidbiHa (iusta causa)
i agnaBeaHbl cnocab (modus debitus). 'aTara Teiny natpabaBaHbHI, MardyeimMa, i parynssani napagak BsA3eHbHSA BOWHay
y CAp3HABEYYbI, ane y anoxy, Karni YyanaseuTsa Banogae atamHan 30posii, To K “CriyLuHas nNpblybiHA”, raTaK i “HanexHsl
cnocab” ctanicst aHaxpaHivHbIMi NaHATkaMi. MacbnsgoyHae ctacaBaHbHe TpaabIUbIAHbIX NpayHa-HaTypanbHbIX KaTaropbl-
Sy Y NblTaHbHSX, 3bBA3aHbIX 3 BalHO, BANi Yacam Aa abcypaarnbHbiX BbICHOBaY, HEKaTOpbIS, Hanp., anpayasarni y>KbiBa-
HbHEe aTamMHaw 36poi 3ayxabl Tagbl, Kani 3baynseuua “crylwHas npbivbiHa”, HABaT Kani raTa CKoHYbINacsa 6 3bHilLY3HbHEM
YCAro HapoAy, a HaeaT YanaeeuTBa. |HLWbISA X, 6oMbLW yBaXMiBbIs Ha “HanexHbl cnocab” BAA3eHbHA BalHbI, Y iMSA Taro x
camara HaTtyparnbHara npaea Haaryn npaudiBinicsi BbITBOpYachLi atamHal 36poi, a rata Ha npakTbiubl Marno 6 npbiBeCbLi
Aa Taro, WTo agHblA pas3bpoviBanica 6 nNpbl agHaYacHbIM y30poriBaHbHiI iHLWbIX | BblY Obl TaAbl NapyLlaHbl NPbIHLBIN “XiCT-
Kae 6acbneki’, akasi Ha raTbiM 3Tane pasbBilubld 3bsynseyya, 6agan, aasiHbiM paarnbHbIM BbINCbLEM.

Tpoxi nagobHa Bbirmagae cnpasa i 3 NpbiBaTHaWM ynacHacbLo. PosbHiLa TyT Tonbki ¥ ThiM, WTO cnabacblp npayHa-Ha-
TypanbHae aprymaHTaubli 6spauua TyT HA uepas aHaxpaHiam npanaHoBay, a Liepa3 aAcyTHacbLb akpacbiieHara 3bMecTy.
HaTtypanbHae npaBa y MbITaHbHAX MpbIBaTHae ynacHacbLi CbBApOKae TOnbKi Toe, LWTO KOXHbI YanaBek Mae npasa Ba-
nofaub nayHaw MaémacbLio sik cBaéi ynacHacbLto. TeiM Yacam — kaxa BbékeHdEpas — “acHoyHal npabneman TyT He

12 Karl R. Popper. Open Society and its Enemies. — New York 1962. C. 59.
13 Tamcama. C. 61.
14 Ernst-Wolfgang Bokenforde. Wolnos¢ — paristwo — Kosciét. Wybor i thum. P. Kaczorowskiego. — Krakéw 1994. C. 280.
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2.4. The natural law and the political practice.

It would be relevant to present here also the critique of the natural law by modern political philosophy. Let us be guided
by Ernst-Wolfgang Bokenforde.

One of the problem points outlined by Bokenforde is the seeming “pre-political character” of the natural law. He mentions
that the German bishops backed Hitler’s party and promoted allegiance among the believers because of their belief, that
the new regime safely guards the sphere of the natural law. And they were mistaken, for “the political sphere, as well as
common good, is a potentially all-embracing notion”14.

The natural law, understood as essential law, embraces a certain minimum, which is basic and has a most general
character. And in order to avoid the “contentless generality” dilemma, the attempts to supplement the natural law with
relevant views and theses are frequently made. Thus, the natural law — defying the artificially ascribed to it invariability
and universal character — starts to gain the traits of relativity and appears historically conditioned. And that — Bokenforde
notes — contains the danger that the natural law may fall prey to ideologies and various manipulation.

The philosopher reveals the inadequacy of the argumentation based on the natural law on two major issues: of war and
of private property. As for the war, the natural law necessitates two conditions for the war to be recognized “just” — a proper
cause (iusta causa) and right means (modus debitus). Such preconditions may have regulated the waging of wars in the
Middle Ages, but in the era of atomic weapons both the “just cause” and the “right means” have grown anachronistic. The
sequential implementation of traditional law-natural categories in war issues at times brought about absurd inferences.
Some, for example, justified the use of atomic weapons every time a “just cause” appears, regardless of the fact, that this
could end in the annihilation of a whole people, if not the human civilization as such. Others, paying more heed to the “right
means” of waging a war, in the name of the very natural law altogether opposed the idea of atomic weapons creation. In re-
ality, that could result in the disarmament of some and the simultaneous piling up of weapons by others. Thus the principle
of the “unsteady balance”, acting as the only possible remedy for prolonging stability nowadays would be disrupted.

The case for the private property bears some slight likeness to the above described one. The difference is only that the
inadequacy of the law-nature argumentation is proved here not by way of the conditions’ anachronism, but via the absence
of definite sense. The natural law in the realm of private property states only that every human being has a right to have
something as his private property. While — Bokenforde says — the main problem here is not the question whether the
private property exists or not (for it does exist in that way or ancther even in socialist and communist societies), but what
are the limits of this property and in what dimension it subsists. (...) Thus, the power of the law-nature argumentation in the
realm of private property ends where the real (...) problems of the implementation of what is right according to the nature,
and the order of possession means dilemma in particular15.

All too general a character of the law-nature conception forced the scholars seek for various “afterspecifications”, but
that resulted in more general and trite statements at best. Though these “afterspecifications” might sometimes be of more
baneful aftermath. Such was the case of Pope Pius Xil and his advisor G.Gundlach concerning the engagement of workers
in managing enterprises. “Both of them reiterated, that the engagement of workers in managing enterprises thwarted the
natural law; such practice is totally unjustified (Pius XlI) or altogether intolerable (Gundlach)”. The practical conclusion is
as follows: human work is just an “appendage” to propeity; the employee is absolutely dependent on the one in possession
of the means of production. “It is difficult to think of any more vivid domination of a thing over a human being” — both aptly
and rightly notes Bokenforde16.

The most curious in the whole story is that after the Vatican Council Pope John XXIII was able to ground the rights of the
workers to control the enterprise on the same natural law!

Moor, Popper, Bokenforde, Fuks, and Crysdale — the list of the natural law conception critics is by far not complete. But
the critic presented here shows the necessity to revise the natural law theory and to re-deem the sphere of its implementa-
tion.

3. The revision and partial rehabilitation of the natural law.

A Polish ethician, professor Jerzy Galkowski, trying to vindicate the traditional version of the natural law, writes the following:
“...the sources of law (...) are to be searched for in the reality, in the very existence — in a human being, not in the thrust men-
tal constructions, ideas or ideologies”17 — and this quotation is perhaps the best illustration of how the ethical traditionalists
are committed to one and the same mistake. We can try to somehow understand his definition, taking into consideration the
fact, that the cited article was written soon after the collapse of communism, the period, when human conscience was often
substituted for ideology. Nevertheless, Galkowski makes here a grave gnoseological mistake. It is not true, that we derive (or
are capable of it) the principles of acting from the human nature. Even if we do, we derive it from the description of the nature,
and that seriously alters the understanding of the natural law. It is not enough to state, that a principle x is “derived” from the
nature, one has to reveal, that the description of the nature, on the basis of which the principle is formulated, presents an ab-
solutely right and “universal” description. Moreover, one should not forget that there is no direct link even between a descrip-
tion of something and a norm — here stands an interpretation. It is not true, that we can choose between mental construct and
nature, in both cases we have mental constructs. Right, the “natural law” is also a mental construct! The question is rather:
what constructs — ideology or anthropology? It is here, that we can introduce the evaluation criterion, though it is not quiet
easy, for anthropology can be a derivative of certain ideology or at least be akin to ideology.

14 Ernst-Wolfgang Bokenforde. Wolno$¢ — panstwo — Kosciét. Wybor i ttum. P. Kaczorowskiego. — Krakéw 1994. P. 280.

15 Ibid. P293-294.

16 Ibid. P.295-296.

17 Jerzy Gatkowski. Prawo naturalne w ujeciu Karola Wojtyty — Jana Pawta Il. // ,Roczniki filozoficzne”, tom XXXIX-XL, zesz.

2 —1991-1992. P. 90.
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3baAynseLua nbiTaHbHE, Ui NpbiBaTHas yrnacHacblpb Haaryn icHye (60 siHa Tak Ui iHakLW icHye HaBaT y caublAniCTbIYHbIX Abl
KaMyHICTbIYHbIX rpaMaa3TBax), TofbKi NbiTaHbHE, SIKiA NamMepbl r3Taln ynacHacbLi i Y skim npagMeTHbIM abcsase siHa icHye.
(...) Takim yblHaM, cina npayHa-HaTyparnbHal apryMaHTaupli ¥ cnpaee ynacHacbLi 3akaH4yBaeuua Tam, A3e nadybiHarouua
canpaygHblis (...) npabnembl paanisaupli Taro, WTO 3rogHa 3 HaTypal cnylHae, a MeHaBiTa, MbiTaHbHi Npa cnocab dapma-
BaHbHS Napagky ynacHacbui’15.

ArynbHacbUpb NpayHa-HaTypanbHawm KaHUaMubli ynacHackLi npbiMyLuana wykalb po3HbIst “AaaKkpacbieHbHi”, ane rata y
nenwbiM BbiNadKy 3akaHyBanacs aryrbHbIMi | 6aHanbHbIMI CbLbBAPIKIHbHAMI. Yacam, agHak, 3ragaHbis “AaakpacbieHb-
Hi” meni i 6onbLlL HenaMbICHbI xapakTtap. Tak 6biro ¥ Beinagky naseiubli nansl Mis Xl i aro gapagupl . N'yHansxa ctacoyHa
yaseny paboTHikay y KipaBaHbHi npagnpelemctBaM. “Aboaga LbBepA3ini, WTo yasen paboTHikay y KipaBaHbHI npagnpbl-
€eMCTBaM Cynsapaybllb HaTypanbHamy npasy; Taki yasen HivubiM He abrpyHTasaHbl (MMin XIl) abo HaBaT Haaryn HenpbiManb-
Hbl (MyHansax)”. MpakTblyHas BbICHOBA — MOXHA CKasalb — Takad: YanasBeyas npaua &cblb afgHO TomnbKi “npblgatkam”
Aa ynacHacbLi, npauaaTpbiManbHiK y cnpaBax npaubl Lankam nagnapagkaBaHbl yrag3e Taro, XTO Banogae cpoakami
BblTBOpYachLi. “Liskka ysBiub cabe mMauHelwy AaMiHaubilo paybl Hag acobarn”, — TpanHa W criyliHa npbikMsiyae bé-
KeHEpaa16.

HaruikaBelwwae yBa ycim ratelmM Toe, WITO nacbns BateikaHckara cabopy Il nana Ax XXIII mor yxo abrpyHToyBaLb npasa
paboTHikay Aa cynonbHiLUTBa Y KipaBaHbHI MpaanpbleMcTBaM 3HOY xa Ha 6a3e HaTypanbHara npasa!

Myp, Monap, BékeHdépaa, Pykc, Kpbicaann — rata Aanéka Ha NoyHbl CbiC KpbITblkay KaHUAMNUbli HaTypanbHara npasa.
Ane npaacrayneHas TyTaka KpbITblka Naka3Bae HenasbbexHacbhLb Neparnsay Ta0pbli HaTyparnbHara npaea i nepaacaHca-
BaHbHS agnaBegHara My abliapy npbIMSHEHbHS.

3. PaBisisa i yacTkoBas paabiniTaubis HaTypanbHara npasa.

Monbcki aTbik, Npadacap Exbl Mankoycki, cnpabyoybl abapaHiup TpaabILbIViHYIO B3PCil0 HaTypanbHara npasa, ratak
niwwa: “...KpbIHiUbI Npaga (...) Tpaba wWykaub y pavaicHacbLj, y caMbIM ObiLbLi — Y YariaBeky, a He Y HaBA3BaHbIX MbICbMeH-
YbIX KQHCTPYKUbISX, iA3aX Ui inasnériax”,17 — i roaTae Bblka3BaHbHe, 6afai, Hannenen intocTpye BbIGiTHYIO 340MbHACbLb
3TbIYHbIX TpaApblUublgHanicTay nayrapaupb yBeCb Yac afHy i Tyl X NaMblinKy. Takylo nacTaHOYKy Crnpasbl, AKYKO npanaHye
ankoycki, MoxxHa cnpabaBaLlb HEWK 3pasyMeLlb, 3BaXatoybl Ha TOe, LUTO LibiITaBaHbl apTbIKyMn Nicaycs TOMNbKi-TONbKi Nacbns
naf3eHbHA KamyHi3My, Napbisay, kani igdanéris YacbLAKoM 3amMsHaAna CymneHbHe. TbiM HA MeHLW, [ankoycki TyT pobiub
Cyp’€3HyI0 rHa3sansriyHyo nambinky. Hanpayga, wro mbl 6biyuam 6bl BhIBOA3IM (200 MOxaMm BbIBECHLL) NPbIHLbIMbI A3€-
SHbHAY 3 Yanaseyae HaTypbl. Kani y>xo i BbIBOA3IM, TO 3 anicaHbHS HaTypbl, a rata YKo 3HayaHa 3bMsHSAe pa3yMeHbHe
HaTypanbHara npaea. HegacTtaTkoBa ckasalpb, LUTO NPbIHLbIN X “BbiBeA3eHbl” 3 HaTypbl, TONbki Tpaba nakasalp, WTO anica-
HbHe HaTypbl, Ha 6a3e sikora i cchapmynsaBaHbl NPbIHLBIN, EcbLis abcantoTHa NpaBinbHbIM i “YHIB3pcanbHbIM” anicaHbHEM.
Oa Taro x, Tpaba namsaTaup, WITO HaBaT NaMiX anicaHbHeM Yarockli HOpMar HAMa HenacpagHara nepaxogy, namix imi
Myciub 6biUb iHM3prpamauysis. ['aTa HANpayaa, WTo Mbl Geiliam 6bl MoXxaM Bbibpaub: abo MbICkeHYbIS KaHCMPYKUbli,
abo Hamypa, Tonbki ¥ aboaByx BbiMagkax MaeM MbICbfeHYbIS KAHCTPYKLUbli. Tak, “HaTypanbHae npaBa”’ Takcama écblpb
MbICbMéBaw KaHCTpyKubian! MelTaHbHe, 6agan, y iHWbIM: SiKis KaHCmpPyKubli — indanéria ui aHTpananéria? Bocb TyT, 6a-
Jawn, MOXaMm yBEeCbLi KpbIT3p aLdHKi, XOLb i raTa HA Tak npocTa, 60 aHTpananérist Moxa OblLpb BbITBOPHAN NayHae iasanérii
abo npblHaMci 3HaxoAsiuLa ¥ NayHbIM CBasUTBe 3b igl3anérisn.

[aBopaybl Npa HaTypanbHae Npaea, Henbra irHapaeaub BbiNpauaBaHara ¥ HaBayacHan dinssodii “maTagansriyHara
Ayanismy”: [aBig FOm raBapbly npa Ayaniam daktay i kawTtoyHacsuay (fact-value), Imanyanbs KaHT — npa gyaniam 6biupud
i naBsiHHacbLUi (Sein-Sollen), a Kapn MNMonsp — npa gyaniam dhaktay i kaHBaHUbli, a6o — Yy iHWaw Bapcii — cakray i pa-
WSHbHSAY. HaBavacbce nadano cTpora aapo3bHiBailb “CycbBeT HaTypbl” i “CycbBeT acapoasbass (KynetypHara)” (Welt der
Natur Welt der Sitten), a y 3bBA3Ky 3 raTbiM 3bsiBiNica “HaTypanbHbig” (MpbipoaasHayybis) Hasyki (Naturwissenschaften) i
“nyxoBbla” (KynbTypansriyHbla) HaByki (Geisteswissenschaften — kani paknagHa: “Hasyki ab gyxax”).

IHWbI nonbCeki HaBykoyua, npad. ARZKan bpoHk, ratak niwa: “lOmaycka-kaHTaycki pa3bsen Ha cdapy dakTay i ccapy
KalwToyHacbLsy, a ¥ 3bBsA3Ky 3 raThbiM i pa3b3en Ha HaByKy 3 agHaro Goky i inaanérito, maTadisblKy i panirito 3 gpyrora,
naaTpbIMiBae i NarivHbl NasbITbiBi3M, SIK Yy BbiAaHbHi KapHana, Tak i ¥ BblaaHbHi K. P. Monapa”18. HagTa x wmar anemaH-
Tay TyT HarpyBalluyaHa 6e3 HanexHara agpo3bHeHbHsI: raTa npayaa, Wro Y BblHiKY pa3ba3eny Ha dakTbl i KalToyHachkLi
HaBYKOBbI XapakTap anoLuHix 6bly nactayneHbl nag cymHey. “HaByka, ceabofHasi af kaluToyHacbLsy” — raTta, KaHeLlHe X,
nayHas ino3sis, ane camo agpo3bHeHbHe dakTay aj KawToyHacbLsay-naBiHHaCbLSY HaA3BblYa BaXHae Sk 4518 HaBYKi, Tak
i Ans aTbIKi, acabniea Ans caubisnbHae i naniteldHae aTbiki. HAYo mana npabnemay 6b1no crnpbliyYbiHEHA SIKpa3 ThiM, LUTO
HekaTopbIa KawToyHachbLi (i naBiHHacbLj) abBAwyanica “HaByKOBbIMI” KalLTOYHaCbLAMI (Hanp., KpoYaHbHE a KamyHi3My).
MaTagansriyHbl pasba3en Ha akTbl | KalToyHacbkLUi Aa3Bansie BbIKpbiBaLb i42anérii.

KawToyHacbLi canpayabl 3baynsouua npagmetam gepsl (anbbo maTtadisbiki), ane rata Hisk He namsHLwae ix aK3bic-
TSHUbIANIbHAra 3Ha4ysHbHs. TaMy HeapaYvHbIM EcbLb abBiHaBavaHbHe [onapa ¥ HirinicTbiYHbIX TOHAIHUBIAX: “Kani npbl-
MeMm, — niwa BpoHk, — sk [Nonap, WTo KawToyHackLi (HOPMbl, M3Tbl, NaniTbl4HbI PALLdHBHI) HeMNbra BbIBECHLi 3 aniCaHbHs
raTara CbBETY, I3H., LUTO SiHbI 3HAX0A3sAULUA Na-3a paublisHarNbHbIM KaHTPOreM, TO Taabl Usbkka Oyase nasbberHyup Hirinic-
TbIYHbIX Y aKCiANAriYHbIM MAsHe HaCTYNCTBay, a MeHaBiTa, LUTO YanaBeyblsd A3esSHbHi — apbiTpanbHbls i WTO Y MpbIH-
ubine ycé aassoneHa’19. banase, wrto npad. BpoHk Npbi3Hae, WTO HOPMbI BIBOA3IM HE 3 pavaicHachLi (K rata 6bino y
lankoyckara), a 3 anicaHbHs payaicHacbLi. Ane 1 TyT écbUb A3iyHae HenapasyMeHbHe: Yamy HemardybiMacbLb BbIBECHL

15 Tamcama. C. 293-294.

16 Tamcama. C. 295-296.

17 Jerzy Gatkowski. Prawo naturalne w ujeciu Karola Wojtyty — Jana Pawta Il. /| “Roczniki filozoficzne”, tom XXXIX-XL, zesz.
2 —1991-1992. C. 90.

18 Andrzej Bronk SDV. Wartosci chrze$cijanskie. I/ “Roczniki Filozoficzne”, tom XVI, zesz. 2, 1993. C. 64.

19 Tamcama. C. 68.
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Speaking about natural law, we can not ignore the “methodological dualism” — a fruit of modern philosophy: David Hume
introduced the fact-value dualism; Immanuel Kant’'s was Sein-Sollen dualism; while Karl Popper spoke about the dualism
of facts and convention or — in another wording — facts and decisions. There is a prompt division line in modern philoso-
phy between the “world of nature” (Welt der Natur) and the “world of (cultural) milieu” (Welt der Sitten), and in this connec-
tion the new division of sciences into “natural” (Naturwissenschaften) and “spiritual” (Geisteswissenschaften — “science
on spirits” to be exact) has been put forward.

Another Polish scientist, prof. Andrzej Bronk, writes, that the Hume-Kantian fact-value division and, simultaneously, that
of science on the one side and ideology, metaphysics and religion on the other is backed by logical positivism, both in Car-
nap’s and Popper’s versions18. There are too many notions enmeshed here without proper discrimination: it is true, that
as the result of the fact-value division the scientific value of the latter was called in question. “Science, free from values” is,
certainly, illusory but the very distinction of facts from values-obligations is of extreme importance both to science and to
ethics, social and political ethics especially. The practice of ascribing to some values (and obligations) “scientific” statuses
(for example, the way to communism) has brought about no few problems. The methodological division into facts and val-
ues enables us to expose ideologies.

The values are in practice the objects of faith (or metaphysics) but that by no means diminishes their existential merit.
That is why accusing Popper of nihilistic pretensions is inappropriate: If to embrace Popper’s idea — writes Bronk — that
values (norms, aims, political decisions) can not be derived from the description of this world, i.e. they are beyond our
rational control, it would be rather problematic to avoid axiologically nihilistic aftermaths, namely, that human action is
arbitrary and everything is, in principle, allowed19. But professor Bronk at least acknowledges, that the norms are derived
from the description of reality, not from the reality itself (as it was with Galkowski). But here we encounter one more striking
controversy: why the impossibility of deriving norms straight from the description of the world brings about the impossibility
of “rational control”? “The Open society” teems with ethical statements, but Popper himself does not state that they are
irrational. There is no inconsistency here, for Popper never claimed the scope of ethical reflection to be out of the rational
field.

As the traditional arguments for the natural law do not stand criticism, let us introduce a less customary way of its “reha-
bilitation”, combined, though, with thorough revision of the conception.

1. The first way: the acknowledgement of the law-nature principles as a priori synthetical statements. That means we
accept the fact that they do not derive from experience, though their understanding is dependent on it (Messner’s idea).

A fine example could constitute the evolution of the law-nature principle “do not kill”. In the 10" century B.C., notwith-
standing the existence of the principle, Israel implemented a horrible practise of total annihilation of a hostile nation, no
mercy for women or children. In the 10" century A.D. there was no such practise (in the civilized world), though the murder-
ous propagation of Christianity was in full swing, followed by crusades a bit later. In the 20" -21s centuries a great many
human beings condemn any forms of violence, though, undoubtedly, the situation in the sphere of human life protection is
far from being ideal (let us recollect at least the permission to kill a human being while in a womb). Thus, the “do not kill”
principle remains the same in the initial idea, while the means of its implementation do evolute.

2. Bokenforde himself suggests several constructive resolutions to the law-nature dilemma. As the natural law principles
are characterized by generality, some specification is required. But “the search for specification does not go via deductive
deliberation, which is to yield certain result. We are to resort to debate and discussion, employing argumentation”. Moreo-
ver, Bokenforde adds, that no single specification can claim absolute obligatoriness, for there always exists a possibility
of several solutions to a problem. The degree of “approaching” what, according to the nature, is right, may be measured
by the level of every single argument’'s cogency20. In other words, the conclusiones (deduced conclusions) should be
replaced for inventiones — “creative” normative suggestions.

3. Polish philosopher Joézef Tischner aptly remarks: “A human being, his “nature” remains something unknown”. Human
nature is liable to transformation and evolution, that’s why the “law of nature” can also change. Human nature is in a sense
an “open project”.

That does not imply that certain law-nature imperatives like “do not kill”, “do good, and avoid evil” can be reversed. What
is in question is the realization of these principles. The implementation of the “do not kill” principle in the 10" century B.C.
differed greatly from its current variant and it is we in the end who are responsible for more humane and well-considered
subsistence of the principle. As for the imperative “do good”, it is almost contentless because of its generality, though this
principle is surely important as a regulative idea. What is this good remains an open question; the answer always depends
on a specific culture and historical era. It, the answer, all the same changes!

* Kk %

Modernity in its broad sense gave rise to two “radicalisms” in moral philosophy. The first is ethica more geometrico
demonstrata, i.e. the mathematical substantiation of the human behaviour regulators. The other is non-cognitivism, ac-
cording to which “moral values are not the result of knowledge, that could theoretically be open to all, but the expression
of subjective taste, and there is no use debating on private predilections”21. The first approach can be (conventionally)
called modernist: it is characterized by consistent rationalism and a tendency for building up a strong (=deductive) system,
elements of which are to be closely connected. Ethica more geometrico was formed in its classical version by the enlighten-
ment philosopher Baruch Spinoza. The second approach may (even more conventionally) be called postmodern. “L’etica

senza verita” — “Ethics without truth” — this Skarparelli’'s expression can be interpreted as a symbol of postmodern eth-
18 Andrzej Bronk SDV. Wartosci chrzescijanskie. // ,Roczniki Filozoficzne”, tom XVI, zesz. 2, 1993. P. 64.

19 Ibid. P.68.

20 E.-W. Bokenforde (opus cit.). P. 300-301.

21 Livia Melina. Sharing in Crist’s Virtues/ For a Renewal af Moral Theology in Light of Veritatis splendor. Translated by William E.

May. — Washington, 2001. P. 20.
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H?AX}HIK ArynbHas To0pblisi, ricTopbist 1 dins3odis npasa

HOPMbI HEMacpaaHa 3 anicaHbHs CbBETY ECbLib TbIM CaMbIM HEMarybIMachbLii0 “paublisiHanbHara KaHTponio™? Y “AgkpbiTeiM
rpamanatee” [Nonapa &cblb CbLiKMa 3TblYHbIX Bblka3dBaHbHsY, ane cam lonap Hisk HA LbBepasiub, LWITO sSiHbl — ipaubl-
sIHanbHbIsA, | HAMA Y raTbIM Hisikalh HenacbnsgoyHackLi, 60 MNonap Hiase i Hikoni HA UbBepAasiy, WTo abwap aTbivHan pad-
Nekcii — na-3a mexami paublsiHanbHacbLi.

Makonbki TpaabILbIViHbIA MPbIAMbI a0apOHbI HaTyparbHara npaea He BbITPbIMAIBaOLUb KPbITbIKI, MpaacTaBiM MeHL Tpa-
AbIUBINHBIA cnocabbl “paabiniTaubli” ratav KaHU3NUbli, cCnanyyaHain yCé X 3b sie rpyHTOyHal paBisisiii.

1. MepLwbl KipyHaK: NpbI3HaHbHE NpayHa-HaTyparbHbIX NPbIHLbINAY XapakTapy CbIHM3MbI4YHbIX Ub8epdKaHbHSY a-rpbié-
pbl, F3H. NPbI3HAEM, LUTO SHbI HE NaxoA3sUb 3 4OCLBEAY, arne ix pasyMeHbHe — 3anexHae aj aocbBeny (NpanaHosa Mac-
Hapa).

[o6pbim npbiknagam TyT Moxa Obilb 3BanoLbIa padyMeHbHSA NpayHa-HaTyparnbHara npbiHubIny “He 3abisan”. Y X crta-
roA3bAsi Aa H.9., HArneA3aYbl Ha icHaBaHbHE ratara iMnapartbiBy, [3painb BbIKOHBaY XyAacHb! “NpbIHLbIN KNALLOL!” (ToyHae
3bHILLY3HBbHE BapoXara Hapoay, pa3am 3 aH4blHaMi i A3eLbMi), y X CT. HoBaK 3pbl Y>k0 He 6bino “knaubbbl” (Y UbiBinizasa-
HbIM CbBeLle), are icHaBana npakTbika KpbiBaBara HaBspTaHbHSA Ha XPbICbLISIHCTBA i, KpbIXY NasbHew, KpbKOBbIS Naxoabl,
a §¥ XX-XXI cTcT. 3HayHas YacTka YanaBeLuTBa acyaxae fKis-kobeeybl (popMbl rBanTy, xoupb, 6e3ymoyHa, cbiTyaubls 3
nallaHav Aa XblUubls YanaBeka fanéka He igsanbHas (3ragaupb xaus 6 gasson Ha 3abiBaHbHe YanaBevara Xbilpls YBa
YNOHBHI MaLi). TakiMm YbliHam, NpbIHLBIN “He 3abiBaii” 3acTaelua TeiM camblM y CBaéli nepLluacHan igai, ane abMsiHseuua y
acnakue BblkaHaHbHS.

2. Cam békeHdhépas npanaHye napy KaHCTPYKTbIYHbIX paLL3HbHSY NpayHa-HaTypanbHam ablnemMbl. [Makonbki NpbiHLbINbI
HaTypanbHara npaea xapakTapbl3ylouua arynbHacbLo, HeabxoaHas iXx KaHKpaTbi3aLbist. Ane “lyKaHbHEe KaHKpPaTbI3aLbl-
sy agbblBaela H WsixaM O34yKubIiHara pasymaBaHbHs, sikoe MaBiHHA CKOHYbILLA aAHasHaYHbIM BbIHIKaM, a Lnsxam
nsbaray i Abickycisty 3 NpbIMSHEHBHEM apryMaHTaupli”. Anpaya Taro — gagae békeHdépps — “Hisikas naacobHas KaHk-
paTbi3aublsi H MoXa natpabaBaub Ans csi6e 6e3ymoyHan abaBsaskoBachLi, 60 3aycénbl MoXxHa ganycbLilb MardybiMacbLib
HeKanbKixX palwaHbHAY Npabnemsl, a 6onblae abo MeHwae “HabnixkaHbHe” Aa Taro, WTOo 3rofgHa 3 HaTypan CrnylHae, MoXxa
Mepauua CTyneHbHI0 nepakaHayvacbLi, HasyHsan y naacobHbix aprymaHTax”20. IHakKww kaxydbl, Ha Mecua conclusiones
(B38YKUBIMHBIX BBICHOBAY) NaBiHHbI NPLIACKLI inventiones — “TBOpYbIA” HApPMATbIYHbIS NpanaHoBbI.

3. Monbcki pinésadp KOsad LiwHap cnywHa npblikmsdae, Wwto “Yanaeek, aro “HaTypa” 3acTaella HeBagomaw ictotan”.
Yanaseyas HaTypa nagnsarae TpaHcdapmalbli, 3Bantoupli, @ ¥ 3bBA3KY 3 raThiM i “NnpaBa HaTypbl” Moxa 3bMsaHsALUua. Yana-
BeYas HaTypa — raTta y HelkiMm caHbce “He3aBepluaHbl MpaekT”.

[3Ta, KaHelHe X, HA 3HaYbilb, LUTO NAYHbIA HaTypanbHa-npayHbla iMnaparbiBbl “He 3abiBan”, “dbiHi 4abpo, nassbsran
3ra” mMoryub 3bMsiHSULA Ha cynpaubnernae. lMbiTaHbHe TYT Npa axbiybysyneHbHe raTbiX NpblHUbINay. Y X CT. Aa H.9. i
CEHbHS Na-po3Hamy (PyHKLbIsHye NpbIHLbIN “He 3abiBait” i raTa Mel y kaHYaTKOBLIM MIisiHe — sk kaxa Monap — agkasHbls
3a Toe, Kab raTbl NPbIHLbIM iCHaBay y HaWbomMbLL ryMaHHam i abaymaHai popme. A LITO AaThblYbiUb iMI3paTbIBY “YblHi 4a6-
po” — AbIK éH A3ens cBaén arynbHacbLi amanb 6e3b3bMACTOYHbI, XOLb, 6e3yMoyHa, BaXHbI ¥ SKacbLyi pa2yrnbmbiyHae ioai.
A 4biM Hacampad EcbLib raTae Aabpo — raTa NbiTaHbHE 3ayXAb! aaKpbiTae, i agkas Ha siro 3ayxabl 3anexbilb aj KaHKpaT-
Hae KynbTypbl i aN0Xi. EH, roTbl agkas, ycé X maki 3bmsHgeuual

* % %

Y anoce HaBavacbcs Y WILIPOKIM pasdyMeHbHi ratara cnosa 3bsBinica ABa “pagplkaniambl” ¥ MapanbHan dinssodii. Mep-
Wbl — rata ethica more geometrico demonstrata, iMKHeHbHe fa MaTaMaTblyHara abrpyHTaBaHbHs parynsarapay yana-
BeYbIX naBoasiHay. [pyri — rata HOH-KaegHimbigi3ni, 3rogHa 3b SKiM “MapanbHbIs KalwToYHacbLi — raTta Hs BbIHIK Beapl,
skas marna 6 Gbiub y NpbIHUbINE JAacTynHa YciM, ane Bbipasam acabictara ynagabaHbHsA [the expression of subjectivie
taste], a HakOHT npbiBaTHLIX ynagabaHbHSY HAMa CAHCY AbickyTaBaub’21. lNMeplubl nagbixoa MoxHa (ymoyHa) HasBaub
MadapHiCMbIYHbIM: €H XapaKTapbi3yeLljiia NacbnsagoyHbIM palbisiHaniamam i TOHASHUBIAN Aa BbIOyA0BbI MOLHae (=A34yK-
LbliHae) CbICTAOMbI, 3NEM3IHThI sIKOe NaBiHHbI ObILb LlecHa NamMixk cabon naBa3aHbls. Ethica more geometrico, sik Bagoma, y
KNSCbIYHBIM CBaiM BbIrnsaA3e 6bina adopmneHas y dinasodii acbBeTHiLkara mbicbnapa bapyxa CbniHosbl. [pyri naabixoa,
MOXHa (AWw4a Gonbll ymoyHa!) akpacbnilpb HaiMeM nocTMagapHicTeivHara. “L'etica senza verita” — “Otbika 653 npay-
Abl” — raTyto akcnpacito Ckapnanbni MoXaM YbiTaub SK cbiMbanb nackbnsicyvyacHae aTbiKi.

Taopbli npaBa HakaHaBaHa NsABipaBaLlb NaMiX raTbiMi pagblikaniamami. Cnagsstocs, WTo npagcTayneHas MHOK padrek-
cis Hap “dyHOamaHTami 3TbiKi | NpaBa” Aanamoxa na3bberHyupb ratbix ABYX pagblkaniamay. bo aboasa xaBatoub y cabe
HelKyto “Ncbixanérito cnayvbiHKy”: agHbl XO4yLb 3HAWCbL XaaaHbl pyHOAM3HT, kKab GonbLU yXKO He WyKallb, Hy | abBswYa-
loUb, LUTO HaTyparnbHae npaga (“Ha3bMeHHae” | “YHiBapcanbHae”) i écbupb ThiM absiuaHbiM hyHAAM3HTaM, a iHLWbIS — LWTO
Haoryn y npbipog3e HAMa Takora (pyHAaM3HTY | HAMa C3HCY SAro Lykalb, Xar KOXHbl, Maynsy, 3actaHeuua “y csaén ns-
COYHiILbI”.

Ha mato gymky, doyHoamaT écbyb — raTa Halwasi AoOpast Bons i Halwa agaHbHe aabpa i wyacbus anga cabe i ans iHwbIX.
Mbl ycsik ByHTyeMcst cynpaub 3abiubLa HaABiHHAra Asiusui, npa skoe 6bina raBopka Y npbiknaase, npbiBe3eHbIM Ha cambiM
nayarky, 4apMa, LTO Hena3b-acinak acnpaysae paubisHanbHacbLb 3abapoHbl 3abiBaupb. A rata Tamy, LWTO SIHO éCbLib,
ratTae MouHae i 6eckamnpamicHae xxagaHbHe nayctogHara gabpa i wyaceusa! Ane sik nepaTBapbilb r3TYH BOSHO i raTae xa-
AaHbHe Yy Myapa npagymaHyto i obpa adopmneHyo HapMaTblyHYI0 CbICTAMY — raTa Y>XKO 3afaHbHe i BbIKIiK, paarnisaubla
sikora natpabye LsXKKiX i HACTOMNIBLIX CYMECHbIX nollykay i AbICKyCisy. A HaBaT 3Holi03eHas i Npbi3HaHas anTbiManbHawm
CbICTAMa MoXa OblUb Ldram 4Yacy neparnempkaHas i nepacnpaymkaHasi Ha sikacbLb i M3Ta3rogHacbLb.

Kapauen kaxyuybl, (oyHAaMaHTbI Takcama naTpabyloLb AackaHaneHbHs.

Kpakay, mpaseHb 2005 e.

20 E.-W. Bokenforde (npaya ysimasaras). C. 300-301.

21 Livia Melina. Sharing in Crist’s Virtues/ For a Renewal af Moral Theology in Light of Veritatis splendor. Translated by William E.
May. — Washington, 2001. C. 20.
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ics.

The theory of law is to manoeuvre between these two radical approaches. | hope that this reflection on “the basis of eth-
ics and law” will help to avoid these two radicalisms. For both of them aim at “psychological relieve”: the “modernists” are
willing to find the sought for foundation in order not to seek any more. That's why they proclaim that the natural law (“invari-
able” and “universal”) is the desired foundation, others claim that there is no such foundation at all in the nature, that's why
there is no sense seek for it. Let everyone stay “in his own domain”.

It seems to me that the foundation does exist — it is our good will and desire for good and happiness for us and others.
We rebel against the murder of the innocent child from the introductory example, though the giant challenges the rationality
of the ban to kill. We do so because it does exist, this powerful and uncompromising desire for universal good and hap-
piness. But how can we turn this will and this desire into a wise, well thought-through and well-shaped normative system
constitutes a problem and a challenge, the answer to which charges much combined search and discussion. And even
a worked-out and recognized optimal system may in the course of time be revised and re-examined to come up to new
standards in quality and expediency.

In short, the foundations also need amelioration.

Krakow, May 2005.
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dypanei3aubif K BbIKJiK NpayHan rictopbli

B TOPCT3H KAM33P (THORSTEN KEISER)

TopcTtan Kansap — marictap npasa (EUI, ®népaHubis), goktap dinasodii, abcanbBaHT
IHCTBITYTY Oypanenckae npayHae rictopbli Makca NnsHka, PpaHkdpypT-Ha-MariHe.

Takem dpykyeuua 3 nackaeali 3200kl aymapa

A. YBoA3iHbI

[MpaekT, AaTbl4Hbl YNNbIBay MiHynara Ha npauackl aypanenckae iHTarpaubli, MycCilb Takcama y3bHsLb NbiTaHbHE BblKa-
PbICTaHbHSA ricTapbl4HbIX BOOpasay y ratbix npauacax. MiHynae Hsi écblb ab’ekTblyHal Nnpayaan, ane €cblb N3pLUINLUbIANR,
CTBOpaHal po3HbIMi akTopami (Hanp., naniTelkami, nanynicukiMi pyxami), a Takcama riCTopbisiii Ik HaByKal 3 yracHbIMi
MaTaMmi Abl KpbITapaMi paubigHanbHacbLli. Tamy KapuiHa MiHynara naycrae y BenbMi agpo3HbiX iHTopnpaTaubisax. Wmar
AKiS 3b ricTapbl4HbIX BOOpasay y 3ypone cTBOpaHbIs npayHaw rictopbiai. lamoa ab 3ypaneiickim 3bBA3e Hagana 6onbLu
rMblGOKYI0 CTyNeHb naniTblYHaw iHTarpaupli, LUTO BbIKNikana aydapbilo HakoHT Jyponbi ¥ npayHam rictopelil.

Af Taro Yacy naHaTak “Qypona” ctaycs Ui Ha camaln Hafa3éHHan Tomaw facbneaaBaHbHAY 3b ricTopbli NpasBa2. Ycé wro
€cblUpb “aypaneiickiM’ agpasy X CTaHOBiULA nNparpaciyHbIM. YCé yacbLen aypaneincki okyc y3abiMaeuua TaMaTbIiYHbIMI
pamami kaHrpacay abl nyonikaupbiay. MNpblybiHaM raTbiM TOSHAIHUBIAM €CbLb TOE, LITO 3ypaneidaubis npasa, sikasd BbIrms-
Aae HenasbbexHan, npbiBAna ricTopbikay y rarniHe npaea Aa BifaBoyvHae i ayTamaTbliyHae napuanubli: kani ypona mae
cTauua naniTbli4HbIM 3bBS3aM, MiCTOPbIKI Y raniHe npaea, sk CnaubIAnicCTbia ¥ NagcTaBax, MaloUb Nakasalb kapaHi npay-
Hae KynbTypbl r3Tae HOBae cynonbHachLi, 3pabiyLubl, TakiM YblHaM, ICTOTHbI YHECAK Y ArOHYI0 Aanewilyto iHTarpaublto.
Mpadacis, sikas npbiHamci y HameudbiHe écblb AacTaTkoBa MapriHanizaBaHan y akagaMivHbIM NfsHe Obl yKnaaseHawm
Yy NpakTblYHbIA acnakTbl NpayHae agykaubli, Mae BANIKis WaHLUbl Ha ganeiae icHaBaHbHe Abl pasbBilbLUé. |, Hacampay,
nagaeuua HaTypanbHbIM, LUTO Npauackl aypanenckae yHidikaubli y3abiMyLb HOBbISI MbITaHbHI 1 M3Tbl AaTbl4Ha iCTOPbIi
Haaryn. Cnacbinka HakoHT “xaxniBbix focbBegay” y nepapobneHan Mpaambyne aa dypanenckae KaHCTbITyubli BbldHa4ae
Qypony AK nNpaekT, sKi ECbLb IMTHEHHAl paakubISA Ha HAOOMi aMalb YCAro KaHTbIHAHTY najgyac LMaTnikix AblkTaTypay,
KIS 3bAYNANICA Ha SroHa TapLITOpPbIi, Abl CRyCTalanbHbIA BbiHiki [jpyroe YcsicbBeTHae BaiiHbl.

[na aypanenckix Haubiy MNpaambyna écbub Hannepw cbicTaman Beaay, sikis, sk NagkasBae AoCbBed 3b MiHynara,
Aaoup MardybiMacblpb gobpa ycbBAOOMILb YClO Cyp’'€3HachkLib Hebsacbneki 3bHILYHBHSA A43MaKpaTbiYHbIX adKpbIThIX rpa-
mMaasTBay. bes pasyMeHbHs MiHyrara HAMa npbilwnackLi — raTkiM 3bMecTaMm pacnadbiHaeuua XapTbig nawbipaHara dypa-
nerickara 3bBA3y. Y nNpbiBaTHACHLi, NpayHiki, AKis npayHyto FfiCTOPbIIO SK FiCTapbI4YHYI AbICLLIMIiIHY XyTY43l yCbBeAaMNsaoLb
SK YacTKy AgarmMaTbldHae npayHae HaByki, MyCslib YCbBSOOMILb, LUTO SHA Cyp’é3Ha 3akpaHae npabnembl aypanenckara
npaekTy. '3Ta y3gbpiMae nbiTaHbHE HaKoHT Taro, na-repliae, y ski cnocab npayHas rictopblis pobilb yHECaK y CTBapaHbHE
aypanemnckae KaHCTbITYyLbIMHAe iA3HTbIYHACkY i, na-gpyroe, K HaByka npayHan ricTopbli Mae paarasaub Ha LUMaTikia
npabnemsbl Abl HOBbIS M3ThI, SKiA CTBapae npauac sypanenckae iHTarpabli.

B. MpayHas ricTopbifl ¥ nowykax aypanevckara oyHaaMaHTy

MeHagiTta roa nagnicaHbHas MaacTpbixukae AaMOBbI CTaycsa ThiM MyHKTaM aaniky, siki Bblknikay HeabxogHacbklpb HOBae
i bonbLl Bblpa3Hae aypanelickae apbleHTaBaHachLi ¥ facbneAaBaHbHAX 3 npayHae rictopbli. Ane ans npayHae rictopbli
Qypona écbub BbinyyHa PbiM, ane He Bpycanb. Mpauac yHidikalbli aypaneinckix iHCTbITYLbISY, ki AoykbiLua Yo kans 50
pokay, naraTynb Hs cTaycs ab’ekTtam gacbinefaBaHbHAY Y raniHe rictopbli npaBa3. MNpocTbl TaXHIYHbLI akT, SKi BblHiKae 3
Jbixatamii, WTo cknanacs y XIX ctaroasbAsi i 4araTynb BenbMi iCTOTHa aapo3bHiBae repMaHictay bl pamaHictay, Ha écb-
Lib BaXKiM aprymaHTamM. AMarnb yce npayHbls ricTopblki HaMe4vybIHbl écbLb LibIBiNiCTaMi, a aypanenckae npasa gk cdapa
agmbIcrioyuay 3 KaHCTbITyuUbliHara npaesa HA €cbLib raniHom ix 3auikayneHacbLgay. [9Ta, BeparogHa, crnpblyblHseLUa aa
XNYCbHi Y akafaMidHbIM camayayreHbHi npayHan rictopebli, SKoe naassnseLua HaBykoyLuaMi 3 YCAro KaHTbIHOHTY.

Kab Hs cTpauiub cyBa3i 3 HaA3EHHbIMI NbITaHbHAMI ¥ MpayHan HaByubl, MpayHas ricTopbis Y MiHyNbIM 3animanacs no-
LIyKaMm npayHbIX Magansy, 3b SKiX MOXHa ckapbICTaupb SK 3 apbleHTbIpay y aypaneidaupbli npasa. Kani rictopbeis pasrnsagae
CBalo porto sk abapoHuy TpaabiubiSy, raTbid Magani ckipaBaHbld Takcama i Aa pbiMckara npasa, sikoe pasaM 3 XpbICb-
LisHCTBaM yBaxkatoLLia 3a YblHbHIKi, LUTO CTBapaloLb ig3HTbIYHAckLb 3axagy. Cnacbinki Aa peiMckara npasa y aypanemnckim
KaHTIKCbLEe HeabXxoAHbIS NpayHaW ricTopbli NPbIHAMCI Ha TPOX Y3POYHSX.

Hannepw, peiMckae npasa yBaxaeuua y Aabatax HakoHT npayHae ricTopbli K ius commune, YacTa HasblBaeuua na-
O06HbIM YblHaM Y cBaiM NpayHbIM NPakTblYHbIM acnakue Ak usus modernus pandectarum. Hekatopbls agmMbICNoyLbl Bbl-
nyvaroLb Aro napagbirmatbivHa Y LSHTPbI SK BbIKMOYHA aypaneiicki pdHoMaH4. Maganb HaTypbl ius commune acabnisa
6ayHas Ha y3poyHi npayHan agykaupli. Fpyna npayHbix HaBykoyuay, sikist 300MbHbIS AadvblHALLA, BbIKapbICTOYBak4bl CTaH-

1 Wolfgang Wiegand, Back to the future?, 12 Rechtshistorisches Journal 277 (1993).

2 Norm und Tradition 10 (Pio Caroni / Gerhard Dilcher, eds., 1998).

3 Reiner Schulze, Das Entstehen des Europdischen Gemeinschaftsrechts. Eine Forschungsaufgabe der juristischen
Zeitgeschichte, 16 Zeitschrift fur neuere Rechtsgeschichte 297 (1994).

4 Reinhard Zimmermann, Das rémisch-kanonische ius commune als Grundlage européischer Rechtseinheit, Juristenzeitung 8 (1992).
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Europeanization as a Challenge to Legal History

B THORSTEN KEISER

Thorsten Keiser, Ref. iur. LLM (EUI, Florence) former Ph.D. Student at the Max-Planck-
Institut fur européische Rechtsgeschichte, Frankfurt/M.

A. Introduction

A project concerning itself with the effects of the past on the European integration process must also raise the question of
the emergence of guiding historical images in the course of this process. As the past is not objective truth, but a perception
generated by various actors (e.g., politicians, populist movements) as well as by history as a science in accordance with its
own aims and rationality criteria, it appears in very different narratives. Many such historical images of Europe are gener-
ated by legal history. Since the Treaty on the European Union brought European integration a deeper, political dimension,
a euphoria about Europe has broken out in legal history1.

Since then, “Europe” has advanced to become one of the most important reference points of legal historical re-
search2. Whatever is European is therefore progressive. Increasingly frequently, a European focus is forced upon the
thematic frameworks of congresses and publications. The reason for this is that the Europeanization of laws, which
is seen as unavoidable, has led many legal historians to an apparently automatic perception: if Europe is to become
a political union, legal historians, as specialists in foundations, must disclose the legal cultural roots of the new Com-
munity, and thus make an indispensable contribution to its further integration. The profession, which, in Germany at
least, is rather marginalized academically and has been inserted into the practical aspects of legal education, sees
its great chance of survival in this development. And, indeed, it seems obvious that the European unification process
must raise new questions and objectives with regard to histery in general. The reference to “bitter experiences” in the
re-designed Preamble of the European Constitution defines Europe as a project which considers itself to be an im-
mediate reaction to the distress of almost the whole continent during the various dictatorships which emerged within
its territory and the devastating effects of World War Two.

The Preamble lets the European nation states appear, first of all, as learning systems, which, because of the past, are
well aware of the serious consequences caused by the collapse of democratic, open societies. There is no future without
the conscience of the past — this is the message of the prevision that opens the Charta of the enlarged European Union.
In particular, legal history as a historical discipline practiced by lawyers rather than a branch of dogmatic legal science, has
to acknowledge that it is seriously concerned about the challenges of the European project. This raises, first, the question
of how legal history contributes to the common goal of creating a European constitutional identity, and second, how legal
history as a science should react to the various challenges and new goals provided by the European integration process.

B. Legal History in Quest of European Foundations

Thus, it was specifically in the year of Maastricht, 1992, that demands for a new European orientation in legal historical re-
search became ever more emphatic. But, for legal history, Europe here means exclusively Rome, not Brussels. The institutional
European unification process which has lasted for some 50 years now has not yet become an object of legal historical research3.
The simple technical fact that, because of the dichotomy established in the nineteenth century and still relevant today between
Germanists and Romanists, almost ail legal historians in Germany are civil lawyers, and European law as a field for constitutional
lawyers does not fall within the province of their subject, is not a sufficient explanation for this. The causes likely lie primarily in
an academic self-perception of legal history, which is shared by scholars from all over the continent.

In order not to lose the connection with topical questions in legal science, legal history in the past set about searching
for legal models that could act as guides in the Europeanization of law. Since legal history sees its role as upholding tradi-
tions, these models refer to Roman law, recognized alongside Christianity as an identity factor for the West. References to
Roman law in the European context are relevant for legal history on at least three levels.

First, Roman law appears in legal historical debates on Europe as the ius commune, often termed in this context, in
its legal practical aspect, as usus modernus pandectarum. As a genuinely European phenomenon, some scholars set it
paradigmatically at the centre4. The model nature of the ius commune is seen particularly at the level of lawyer education.
A group of legal scholars able to communicate across borders using standardized professional Latin jargon and trained
on the common basis of Roman law is to be a prototype for the cosmopolitan lawyers of the present as the bearers of the
European unification process. At the same time, the Roman ius commune is diffusely stylized into a common tradition and
is thus to become the pacemaker of European integration5. This overlooks not just the problems of actually transposing

1 Wolfgang Wiegand, Back to the future?, 12 Rechtshistorisches Journal 277 (1993).

2 Norm und Tradition 10 (Pio Caroni / Gerhard Dilcher, eds., 1998).

3 Reiner Schulze, Das Entstehen des Europédischen Gemeinschaftsrechts. Eine Forschungsaufgabe der juristischen Zeitge-
schichte, 16 Zeitschrift fir neuere Rechtsgeschichte 297 (1994).

4 Reinhard Zimmermann, Das rémisch-kanonische ius commune als Grundlage européischer Rechtseinheit, Juristenzeitung 8 (1992).

5 Reinhard Zimmermann, “Heard Melodies are sweet, but those unheard are sweeter ...“ — Condicio tacita, implied condition und

die Fortbildung des européischen Vertragsrechts, 193 Archiv fur Civilistische Praxis 121 (1993).
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AapTbi3aBaHbl NpPad3CiNHbl NauiHCKi XaproH i BbllWKaneHbls Ha NagcTaBe pbiMcKkara npasa, écblb npataTbinam Ans Ka-
cMananiTblYHbIX NpayHikay cyyacHacbLi, Sk HocbbiTay aypanenckara yHigikaubliHara npauacy. TeiM Yacam, pbiMcKae ius
commune pacnayclofxaHa cTbinidyella nag arynbHyo Tpaablublio | Takiv YbiHaM Mae cTauua cTbiMynaTapam aypanemc-
Kae iHTarpaublib. [3Tbla HegaxBaThl 3b ricTapbiYHaE MAPCNAKThIBbI MatoLpb ObiLb CKapoYaHbIMi 3 namepy. AHbI Hs ECbLib Bbl-
ny4yHa npabnemami pakTbl4Ha NepaHoCcy KynbTypHae cnagybiHbl Y agyKaubliHy0 NpakTbiky6, ane Takcama TbiM, LTO Mae
Hasoy usus modernus pandectarum — mafanbnio Ans natpabay aypanerickae npayHae rictopsli. [pbIHAMCI Ha TAPBLITOPbIi
lepmaHckae iMNapbli MeHaBiTa raTasi anoxa cranacs y npayHan rictopbli TbiM Yacam, Kani ppiMckae npasa 3rybina ceato
3HayHacbLpb, kab cTBapbiLb aA3iHCTBA. TapbITapbIANbHbIA A3APXKaBbl Ha TAPLITOPbLISAX CTapoe iMMNapbli 3b iX XyTKiM pasb-
BiTKaM LUyKani rpyHTy Ans YMauaBaHbHS ynacHae He3anexHachbLli npa3 cynpaubnactayneHbHe iXHbIX YNacHbIX npayHbIX
TpaablublAy peiMCKaMy Npaey, SKoe yBaxkana UaHTpanbHyto ynaay Mabcbypray 3a “imnapckae npasa”. KOHPBIHT, SKi BbI3Ha-
Ybly, WITO origines iuris Germanicil i cyabl, i maricTpaukis cyaseasi y IMnapeli npacini aanamori y ccapax, A3e bbino gasoni
LsKKa Bbl3HaYblLb MaMiX KpblHiLami pbiMckara i MacuoBara npasa. [9Ta cbBeaubllb npa h3HOMSH, SKi CEHbHSA ECbLib
Ha[3BblYal akTyanbHbIM AaTbiyHa O3: HaublsHaNbHae npaea sik HOCLOIT parisHanbHae Tpagplubli cynpaubnacTtaynseuua
npaBsy HagassipXkayHae dapmMalbli ik CTaHAapT i Bbl3Ha4YarnbHbl KPbITIP AN A3SpXayHackLi KpaiHay-yanbuoy 33.

Ma-gpyroe, pbiMckae ius commune Mae cTauua CyrnonbHbIM KynbTYpHiLUKiM 6asicam ons aypaneiickae kagbidikaubli
rpaMag3siHckara npaea, HaBaT Kani rata nnsHyeuua Ha Aanékyl 6yayybiHio8. ['aTas T1a3a agxinse 6onbll YblM TOMbKi
CyyacHbIsi araBopki npayHamn nanitblki, SKis AaTblyaub aypanenckara UblBinbHara Kogakcy. Hasat kani npayHas rictopbls y
npblBaTHAaCbLi Nakasana, WTo ¥ N3yHbIM Yace igdan kaabldikaubli écbLb HegacsranbHbIM ANS HaLbISHaNbHbIX A35pXKasay,
HekaTopbIa Naa3Anani oymky, Wto 33 3gonee AacArHyLpb ratan MaThl, | He 3marni yoaubiLb, WTO Npabnems! usnepaiuHsra
rpamag3aTBa (Takis Sk npaea iHTaneKTyarnbHam ynacHachbLji i akaHaMmiyHae npaea Y WbIPOKiM C3HbCE) MOTyLb agHO HA3HaY-
Ha naxopAgsiub apg ratio scripta naHgakTay.

Ma-Tpanusie, cnackinki Ha pbiMcKae npaBa ChpbIYbIHALLA Aa BbI3HAY3HBbHS KYNbBTYPHbLiX Mexay Jyponbl, SKis 3Bbl-
YamnHa yBaaroLuLa ig3HTbIYHBIMI TIPLITOPLIAM, A3e iM KapbIcTanica. TakiM YbliHam, atpbiMniBaeuua: Ubi ius romanum, ibi
Europa9. Natki nagbixoq nNpblHAMCI CsIHBHSA ¥ HaMeuvybiHe nagaella gactaTtkoBa cacTapanbiM Abl CTBAapae NayHbls npaod-
nembl AaTbl4Ha NaLlbIPaHbHA JypasbBady Ha ycxod. Kani BbidHavalb yCXoaHIa Mexbl Qyponbl cdapai ynnbiBy peiMckara
npaea, aTpbiMNiBaeLLa, LTO HeKaTopbIa A3ApXKaBbl-kaHAbIAAThI, KA Hanexaub Aa bisaHTeINcKkae KynsTypHae cnagybiHbl,
anblHyLLa na-3a Mmexami Qyponbl.

[3Tbl cxemaTblyHbl arnsg pasyMeHbHs npayHan rictopbli Qyponbl Beiaynse HacTynHae: Kk dyHAaMaHTanbHasa HaByka
npayHas rictopbls cnpabye Bbl3HaYbllb KyNbTYpHbI Nagmypak Jyporsl. AHa rpyHTyeuua Ha 6onbLu Ui MeHLWw aaniocTpa-
BaHal akagaMiyHal TeapaTblyHal nparpame, WTo abanipaewla Ha KaHanubli “Tpagbiubli’, “ansiHcTea” i “kynbTypbl”, sKist
anbbo HegacTaTkoBa Bbi3HaYaHbIs, anbbo Hs Bbl3Ha4YaHbIsS Haarysn.

Mpauacy iHCTbITYUBIMHAM YHidikaLbli Qyponbl He Hagaeuua HanexHae yBari. bonbliacbupb NpayHbIX ricTopbikay He pasrs-
JatoLb iHCTBITYLbIAMI3aLbI SK NpbIBabHbI ab’eKT Ans AacbnenaesaHbHAY. 3aMecT ratara rictopblikami pobsiuua wmar cnpobay
BblHaxokaHbHA dypanenckae rictopbli 3 M3Tal nepaBaxbiLb HaublAHamNbHbIS MCTOPbIi, SKiA yBaxarouua sk nepalukogbl Ans
iHTarpaubli, TagKkpacbniBakoybl Takcama, LUTO arynbHbIS pbiCk! ayparieckara aasiHCTBa MOLHa 3bHiTaBaHbIs 3 MpayHaw ricTo-
pbisi. [aTa nayanocsa Ha xBani iHTarpaupliiHae pbiTopbiki (Integrationsrhetorik) i cTBapbina CBOWM ynacHbl ranoyHbl MiT, ansbo
Leitnarrative, pna 3yponbl. Ak ag3Hadanacs BbILLSK, ranioyHaii criachinkan npbl raTbiM 3bsiynsewua cnacbiika Ha Peim. Akpams
Taro 3ragBaroLb Takcama “gobpbis Tpadbiubli”’ 1776 poky, akist atpbiMarni pacnayctog y Qyporne npas HacTyncTeel PpaHuyckae
paBanioLibli, HaTypanbHae npa.a (acabniea ¥ HameuubiHe nackns [pyroe YcsicbBeTHae BaitHbl)10 i Kogske Hananeowa, siki
yBaxaeLlla BAnikan aypanenckan Maaanbiio kagsidoikatlbli, LUTO cTacyelua Aa po3HbIX TpaablubIsy i npayHbIX Kynstypay, i 3b-
aynseyua yHicikaBaHbIM NpagykTam 3akaHagaycTsa, npblaaTtHbIM AN 9KcnapTaBaHbHA. HaByKkoyLUbl, SKiA 3aHATbIS mowykami
[06pbIX TpaabiLpbidy, BblkapbiCTOYBatoLb BOOPpasbi MiHynara Sk Sckpasbld Npbiknagbl iHakw, YsiM MNpaambyna Sypanerickai
KaHCTbITyUbli ¥ SiKacbLi NanapagpkaHbHAY Taro, WTo Moxa aabbliuua, kani NayHbls M3Tbl HA Obini gacarHyTeis. Harmeasaybl Ha
LUMATIKYHO KPbITbIKY Cynpalb ycrayneHbHs NayHbIX abcTasiHay Li MOMaHTay aypaneickan ricTopbli 3 HaBykoBara rneasiliya,
Mbl MYCiM MpbI3HaLb TOe, LUTO HaMm NaTpabHbIA pa3HacTanHbIA hOpMbI ricTapblivHbIX BOBpasay. |A3HTbIMHackLb HA MoXa Obilb
CTBOpaHamn TOMbKi Ha NafcTaBe HaraThisy, 3 BblKapbICTaHLHEM XaxmiBbIX MiTay. [HTarpaubIs BbiMarae BblBy4dHLHS 60MECHbIX
JocbBefay pa3aM 3 BblBy4YdHbHEM NAaCbMSIXOBbIX MCTOPbISY, AKiA MOXHA BblKapbICTOYBaLb Y sIkacbLi Hanpamkay i yaopay ang
naniTblMHbIX NaBoagiHay y npbiwnacskLi. LWTo Mae 3Ha4aHbHE ANst NamsiLi naacobHara iHabIBiAY, siKi ECblb N3YHLIM HAKOHT
BbIBY43HbHS MasbITblYHbIX | HAraTblyHbIX 4OCbBEAAY, Takcama ECbLib BenbMi LSXKKIM ANa namsui KanekTblyHara apraHiamy, sk
Mae OblLpb CTBOpaHbIM Mpa3 YHEcak ricTapbldHal HaByki. [aTblidHa ratara (paHOM3HY ricTopblst Haaryn i npayHas rictopblst
npbiBaTHaChLi Mycsilb OblLb MN3YHbIMI HAKOHT agHae Hebsacbneki, Akol Ecblb CTBapaHbHE MITy. Kab 3abacbnevbilb NNEHHbIS
YHECKI Y npauac CTBap3HbHs aypaneinickae namsii, NaakpackniBatoybl igdanbHbls aypaneiickia Tpaapiubli (Kani rata Haaryn
MarybimMa), npayHas rictopbisi MyCillb Bblpa3dHa Bbi3HaublLb MSDKY Namipk HaByKal i NCayaaHaByKoBbIMi MpbiayMKami. [icTopbis
Mae Obiupb MayHaw HaKOHT aKTy, LUTO NCayAaHaByKOBbIA MPbIAYMKI 3bAyrnstoLLUa YbiMCbLi aaApo3HbIM af, HaByKoBara BblKa-
pbICTaHbHS KpblHiLL@y, HaBaT 3BaXKakoubl Ha TOe, LUTO BbIHiKi ricTapblvHara AacbreaBaHbHS HIKOMi HacampaY Hst MOryLb ObiLlpb
ab’ekTbIyHbIMI, Ui 3pabiup GavHalr BOKY LUTOCLLI NagobHae Aa rictapblidHae npayapbl, nasoane PaHke, natpabytoyubl pakaHc-

5 Reinhard Zimmermann, “Heard Melodies are sweet, but those unheard are sweeter ...” — Condicio tacita, implied condition und
die Fortbildung des européischen Vertragsrechts, 193 Archiv fur Civilistische Praxis 121 (1993).

6 Dieter Simon, Rémisches Europarecht, 12 Rechtshistorisches Journal 315 (1993).

7 Michael Stolleis / Hermann Conring, Beitrag zu Leben und Werk(1983).

8 Reinhard Zimmermann, Roman Law and European Legal Unity, in: Towards a European Civil Code 67 (Arthur Hartkamp /

Martijn Hesselink / Ewoud Hondius / Edgar Du Perron / Jan Vranken, Eds., 1994); id., Roman Law and the Harmonization of Private Law
in Europe, in: TOWARDS A EUROPEAN CIVIL CODE 21 (3rd ed., 2004).

9 'n.: Paul Koschaker, Europa und das romische Recht 2-4 (2nd ed., 1953).

10 Arthur Kaufmann, Die Naturrechtsrenaissance der ersten Nachkriegsjahre, in: Die Bedeutung der Wérter105-132 (Michael
Stolleis / Joachim Ruckert, eds., 1991).
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the cultural heritage into educational practice6, but also that calling the usus modernus pandectarum a model for European
legal science needs, from a historical perspective, to be cut down in size. On the territory of the German Empire, at least,
this very epoch was one in legal history in which Roman law lost its power to create unity. The increasingly rapidly growing
territorial states on the lands of the old Empire sought to underpin their search for independence by opposing their native
legal traditions to the Roman law which embodied the Habsburg central power as “Imperial Law”. Conring discovered the
origines iuris Germanici7, and the courts and magistrates in the Empire took recourse, in ways which were rather hard to
grasp, to Roman and to local sources of law. This points to a phenomenon that is specifically topical today in relation to the
EU: domestic law as a vehicle of regional tradition is opposed to the law of a super-ordinate state formation as a standard
and a demarcation criterion for the statehood of the EU Member States.

Second, the Roman ius commune is to serve as a common cultural basis for a European civil codification, even if this
is planned only for the remote future8. This stance ignores more than just the current legal policy reservations regarding
a European civil code. Though legal history, in particular, has pointed out that the codification ideal has, for some time, no
longer been achievable by nation states, some seem to trust in the EU for the attainment of this goal and fail to see that
the current problems of modern societies (such as intellectual property rights and economic law in the broader sense), can
derive little from the ratio scripta of the Pandects.

Third, references to Roman law were supposed to help to determine the cultural frontiers of Europe, which were supposedly
identical to the area in which it was applied or received: Ubi ius romanum, ibi Europa9. This approach seems to be rather out-
moded today, in German legal history at least, and it meets with new problems in connection with the eastward enlargement.
Were Europe’s eastern frontiers to be determined according to the area of influence of Roman law, then some of the member-
ship candidates belonging to the Byzantine cultural area would have to be defined as being outside Europe.

This sketchy stocktaking of legal historical perceptions of Europe yields the following: as a fundamental science, legal
history seeks to define the cultural foundations of Europe. It is based on a more or less unreflected academic theoreti-
cal programme which revolves around concepts as “tradition”, “unity” and “culture” which are insufficiently defined or not
defined at all.

What is rather neglected is a tackling of Europe’s institutional process of unification. Most legal historians do not consider the
exertions of institutional Europe as attractive objects of research. Instead, the various attempts made by historians to search
for an overarching European history in order to overcome national histories, which are seen as obstacles to integration, by
stressing common features of European unity are strongly applied by legal history as well. It has embarked on a mainstream of
“Integrationsrhetorik” and develops its own “Leitnarrative” for Europe. As was described above, the most important of these is
the reference to Rome, but there are also references to the “good traditions” of 1776, which spread in Europe in the aftermath
of the French Revolution, Natural law (especially after the Second World War in Germany)10 and to the Code Napoléon, which
is celebrated this year as the great European model of codification, compatible with different traditions and legal cultures and
a unifying product of legislation suitable for export. The scholars engaged in the seeking of good traditions use images of the
past as shining examples, not as the new European Constitution does in its Preamble, as warning signs for what can happen if
certain goals are not achieved. Despite all the criticism that can be raised and that has been raised here against the apotheosis
of certain moments, or circumstances in European history from a scientific point of view, it has to be accepted that we need dif-
ferent forms of historical images. Identity cannot be created only in a negative way, by the use of appalling narratives. Integration
requires both, the learning from bitter experiences and the learning from success stories which can serve as guidelines and
examples for political conduct in the future. \What counts for the memory of a single individual, who is reliant upon learning from
positive and negative experiences, is also crucial for the memory of a collective entity, which is to be created by the contributions
of historical science, too. Regarding this phenomenon, history in general, and legal history in particular, have to be aware of one
danger, which is the creation of myth. In order to provide fruitful contributions to the process of creating a European memory, by
emphasizing ideal European traditions (if this is at all possible), legal history has to be aware of the borderline between science
and story-telling. It has to be aware of the fact that fiction is something different from the scientific treatment of sources, even if
the results of historical research can, of course, never be objective and can never bring to the fore something like historical truth,
according to Ranke’s claim of reconstructing an event “wie es eigentlich gewesen ist’11. The task of every historical discipline
is to present and summarize sources by means of descriptions that are transparent to readers, and therefore leave a sufficient
space for interpretation to everyone. If historical science renounced this fundamental requirement, it would lose its credibility.

C. Legal History in Quest of Darker Pasts

The efforts made by legal history to discover darker sides of legal thought, or legal practice in the past, has often aimed
at “Vergangenheitsbewéltigung”12. Even though this term is questionable, because what has happened can either be
recalled or forgotten, but not be coped with in the sense of “Bewdltigung”, it expresses the underlying aim of many studies
in legal history, especially after 1968. This consists of understanding the collapse of the rule of law and the devastating

6 Dieter Simon, Rémisches Europarecht, 12 Rechtshistorisches Journal 315 (1993).
7 Michael Stolleis / Hermann Conring, Beitrag zu Leben und Werk(1983).
8 Reinhard Zimmermann, Roman Law and European Legal Unity, in: Towards a European Civil Code 67 (Arthur Hartkamp /

Martijn Hesselink / Ewoud Hondius / Edgar Du Perron / Jan Vranken, Eds., 1994); id., Roman Law and the Harmonization of Private Law
in Europe, in: TOWARDS A EUROPEAN CIVIL CODE 21 (3rd ed., 2004).

9 See Paul Koschaker, Europa und das romische Recht 2-4 (2nd ed., 1953).

10 Arthur Kaufmann, Die Naturrechtsrenaissance der ersten Nachkriegsjahre, in: Die Bedeutung der Woérter105-132 (Michael
Stolleis / Joachim Ruckert, eds., 1991).

11 See Karl-Heinz Metz, Grundformen historiographischen Denkens (1979).

12 Helpful overviews are provided by Peter Reichel, Vergangenheitsbewéltigung in Deutschland (2001), Vergangenheitsbewalti-

gung durch Recht (Josef Isensee, ed., 1992) and Vergangenheitsbewaltigung am Ende des 20. Jahrhunderts (Helmut Kénig, ed., 1998).
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TPyKUbli Nag3ei, 9K rata Hacampay Obino y MiHynbiM11. MaTaii KoxHal ricTapbldHai AbICLbINMiHbI €Cblib affilocTpaBaHbHE i
nagcymaBaHbHe KpblHiLay npas anicaHbHi, SKis Ecblb BiAaBOYHbLIMI AN YbITa4voy, i, TakiM YblHaMm, CTBap3HbHE JacTaTkoBae
npacTopbl ANs1 yracHaw iHTapnpaTaubli Ana koxHara. Kani rictapbliHas HaByka 3paysalua ratara nagcraBoBara narpabaBaHb-
HS, siHa 3ry0iub aaBep Aa csbe.

C. MNpayHas ricTtopbif y nowykKax LéMHara miHynara

Bebicinki, 3pobneHbis npayHbIMi FicTOpblkaMmi Ans AacbrnefaBaHbHA LEMHbIX NNaMay npayHae Aymki abo npayHae
npakTbIKi, YacTa cKipaBaHblA Ha nepaaponeHoHe MiHynara (“Vergangenheitsbewéltigung”)12. Harneasaysl Ha Toe, WTO
raThbl TOPMiH €CbLb ObICKYCilNHbIM, 60 YCé, WTO 6bINo 3bA3eicbHeHa, MoXa ObilUb aapbiHyTa Ui 3abbiTa, a He pasrnagau-
Lua sik HenacpagHa nepaaponeHoHe (“Bewdltigung”), éH nagkpacbniBae MaTbl WMATAIKIX AacbreAaBaHbHAY Y npayHam
ricTopbli, acabniea nacbna 1968 p. AHblI cknagawoLuua 3 pasyMeHbHs1 3aHsiNagy BSPLU3HCTBA MpaBa i crnycrallanbHbIX
ynnbiBay ratara 3aHsnagy 3 Matai MeLb MardsiMacblpb npagyxinius nagobHbls nambinki ¥ 6yayybiHi. Akpams ratara Ha-
Jaeuua 3HayHas yBara neparnsgy bisrpadisy naacobHbIX NpayHikay 3 Mataw 3absicbneybiub rpamanaTea iHapmaubisii
npa Toe, WTo aabbinocs nacbna 1945 p., kani 6onbliackUb NpayHikay apbl AblkTaTypbl ObiNi Npbl Nacagax. BaxHacbupb
ricTapbl4HbIX JacbnefaBaHbHAY raTkara KWTanTy écblb b6accrnpavHaii. MNpayHas cbicTaMa HaublisiHan-caublanicTbiyHae
HsameuvybiHbl cTanacsa acabnisa gacebnenasaHan13. ITanbsiHCKi hallbl3aM Takcama 3apas cTaHoBiLua ab’ektam BbiBy43Hb-
HSA npayHaw rictopbli14. [aTakcama i iHWbIA AbIKTaTypbl, Y NpbiBaTHackU, y lNwnarii i MapTtyranii, Beiknikaoub LikaBacbLib
pacbnegHikay. 3 TaxHiuHara rneggsiwya “Vergangenheitsbewdltigung” Hs €cbUb KNSICbIMHAM Tamawn Ans npayHamn rictopbli,
Tamy LUTO SHO ¥ NayHal CTyneHi 60nbll 3bHiTaBaHae 3 CyvacHacbLUo, YbIM 3b MiHYMbIM. AKpamsi ratara, SHO Aoyri Yac He
pasrnaganacs sik “aypanenckae” nelTaHbHE, a XyT4Yall — crpaBai HMeLKae YHyTpaHae naniTblki. [3Ta Takcama BigaBo4-
Ha 3 dakTy, WTo naHATak “Vergangenheitsbewdltigung” Ha Gbly nepaknaaseHb! Ha iHLUbIS MOBbI. Kani nepaagoneHbHe
MiHynara 6bIno TomnbKi HAMeLKan npabneman i HaynpoCT crnpaBav HAMELKIX CyaoY, ChiTyaubls Obina 3pasymenan. Teino-
BbIM Npblknagam “juristische Aufarbeitung” 3abaynseuua Aywsiuki npauac, siki anbeiycs ¥ 1963-65 pp15. AroHas ragasiHa
Obina HapgayHa YwaHaBaHas BbicTaBan y ®paHkdypue, skas mena Aobpolsa Boaryki16. Cya nactasiy 3a M3Ty YHiKHYUb
nayTapaHbHsi MiHynara i nagTpbiMaLb HOBbI NaniThiYHbI NayaTtak. lNMakapaHbHe 3nayvblHuay GbINo TOMNbKi agHOW MaTaw, Akas
3bAynAnacsa NpbIHAMCi HA MEHLU ICTOTHaW 3a M3Ty 3aaxBoLiLb rpamaaskia Aa6aTsl. McTapbluHbIA hakTbl cTanica dakTami,
LITO Meni 3Ha4YHacbLpb Y cygoBan cnpase. Msyka namix cyas3bassmi i ricTopbikami y ratav cnpase He Oblna Takomn TpbiBanam
i BbI3Ha4YaHaMl, K y SIKOM-KoneYbl iHLai, 3a BbIHATKAM afHae akanivyHachkLi: MiHynae, WwTo 6bino cTBOpaHa CyA0oBbLIM Mnpa-
Lacam, HenacpagHa i ndariyHa BblHikana 3 cyqoBae audHKi, Skas Bbipa3Ha nakasBarna po3bHily namix cnpassanisacbLio
i HecnpaBsianiBacbLto. Po3bHila namix axBspami i 3navbiHLami Takcama Obina Bblpa3Hal i rpyHTaBanacs Ha Bsifi3HbIM
caublANbHBIM KaHC3HCYCe.

Mapaeuua, WwWTo 3apa3 naycrana ceiTyaubisi, kKani “Vergangenheitsbewéltigung” 6onbl He AaTbiYbILb BbIKMIOYHA Mana-
kocTy. Y HameuublHe BbiNi aaKpbIThis HEKATOPbIS HOBLIA acnakThl ricTopkli [pyroe YcacsBeTHae BaliHbI. PamaHsl i ricTa-
pblYHbISA AacbnefaBaHbHi, A3e HeMUbl Naycralwlb AKX axBsipbl, aTpbiMAiBaloLb ycé Gonbliyto ayabiTopbito17. Bobpasbl
MiHynara He 3bMsHsOLLA Lankam, ane craHossiyua 6onblw cknagaHbivi. HeMuay nadvbiHaloub nakasBaub siK axBapay
6ombaBbIx Hanétay anbbo SK yuekayoy, WTOo NakyTyioLb af nepacbneny pacerickan apmii. HesanexHa ag taro, y HaBy-
KOBaW Ui MacTaLkan nitapaTtypbl 3baynsoLLa rsThist npaubl, 6onblackLb 3 raThiX MiCTapbl4HbIX TBOPAY HA MatoLb Hidora
arynbHara 3b HeabrpyHTaBaHbIM PIBi3isHi3MaMm.

YCcé X raTkisa nagbixodbl WYbIpa BiTaroLua HeKaTopbIMi rpynaMi i nagarouua 9k Magbidikaubli rictapbldHbIX BOOpasay,
AKiS Aa3Bansaloub HeMLUAM panpasaHTaBalb cabe Y akackLi axsapay 3 MaTan neranisaubli ixHbIx naTpabaBaHbHAY KaMMN3aH-
caupli. CtBapaHbHe Prussian Claims Society (“PreuBBische Treuhand”), skoe 6eccapomHa nasbiybina ima “Jewish Claims
Conference”, atpbiMana MOUHbI FPYHT AN CBaiX A3eAHbHAY Y BbIHIKY HAAaYHIX 3bMeHay y KaHCTpyKubIsX MiHynara. [a-
Tae TaBapbICTBa BblAaTHa CTBapae HOBbIS A3iHiLbli arynbHaBagoMbIX hopmay nepaagoneHbHsA MiHynara. MNatbipaHeHe
JypasbBA3y Ha ycxon écblb Naasesn, sikas MoXa iCTOTHa naBsanivbilb iX LWaHLbl HAa aTpbiIMaHbHE KaMnaHcaLlbli 3a cTpa-
YaHyto MaémacbLb. Cnacbinatoybicst Ha KanaHrareHckist KpblTapbl, @, MaXniBa, y XyTKiM Yace i Ha aypaneinckyto KaHCTbl-
TyubllO, Yanblbl raTae acaupblsupbli XO4yLb CnarHaub KamnaHcaubli cBaix ctpatay. Y [lonbludbl raTa BbIKMikae BAMiKYO
3aHenakoeHachbLb i 3HOYKY BSpTae Aa XbilbLs CTapyto BapoXacbLb i Xax, y TOW yac sk y HaMeudblHe 3Ha4yHasa yYactka
rpaMagskae AyMKi cTaBiyua fa ratara nbiTaHbHs JochiUb abbisikaga.

aTa nakassae, siK 3bMeHbI Y MCTapbI4HbIX KAHCTPYKLbISIX MOryLb Obillb CKapbICTaHbIA § SKacbLli CpoaKy neriTbimMizawbli cy-
YacHbIX MPITIHIIAY | YakaHbHAY, HA 3rafBatoybl rarioyHyro npabnemy cyaadbliHeHbHSTY namix “Vergangenheitsbewéltigung” i
iHaHcaBbIMi paCThITYLbISMI. Bbinagak Takcama nakassae, LUTO 3ypanencki KaHCTbITYLUbIMHbI MPaekT MoLHa 3anexbilb
aj, acbUsipoXHara BblkapbICTaHbHSI MiHynara Jyponbl, Tamy LITO, SK BblHiKae 3 CbiTyalbli, SHO MOXa iCTOTHa YnnbiBaub
Ha nagbixodbl i A3esHbHI. Bobpasbl MiHynara ctaHoBsauua 6onbl cknagaHbiMi. MpblubiHalk Ha Toe écblb HeabxogHacbLb
3a3iHOYaHbHA NaacoOHbIX HaUbISIHANbHbIX FCTOPLIAY | TOecHacbUsay Nad agHbIM aypanenckiMm gaxam. Y ratelM npauace
Haa3BblYal BaXKHaW EcbLib ponsd ricTapbldHae HaByki. HaBaT kani se Henbra yBaxaupb 3a Lankam ab’ekTblyHyto, sHa mae
apacobiub cBae kKaHCTPYKUbli MiHyrara af, iHWbIX, SKis naycrani y BbIHiKy LiCKy rpynoBak ui nanitelkay. EfiHan matan écbup

11 'n.: Karl-Heinz Metz, Grundformen historiographischen Denkens (1979).

12 CracoyHa ratan Tambl rm.: Peter Reichel, Vergangenheitsbewaltigung in Deutschland (2001), Vergangenheitsbewéltigung durch
Recht (Josef Isensee, ed., 1992) and Vergangenheitsbewéaltigung am Ende des 20. Jahrhunderts (Helmut Kénig, ed., 1998).

13 Michael Stolleis, Die Rechtsgeschichte im Nationalsozialismus. Umrisse eines wissenschaftsgeschichtlichen Themas, in: Recht
im Unrecht. Studien zur Rechtsgeschichte im Nationalsozialismus 57 (1994).

14 Aldo Mazzacane, La cultura giuridica del fascismo: una questione aperta, in: Diritto economia e istituzioni nellItalia fascista 1 (2002).

15 Hermann Langbein, Der Auschwitz Prozess vol. | & Il (1995).

16 n. katanér: Auschwitz-Prozess 4 Ks 2/63 Frankfurt am Main (Irmtrud Wojak, ed., 2004).

17 n. Hanp.: Jorg Friedrich, Der Brand (2003), and Gunter Grass, Im Krebsgang (2002).
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effects produced by it, in order to be able to avoid similar failures in the future. Apart from this, it consists of re-assessing
the biographies of individual lawyers, in order to provide further information about what happened after 1945, when most of
the lawyers from the era of dictatorship were still in office. The importance of historical studies of this kind is uncontested.
The legal system in national socialist Germany, in particular, has been subject to numerous enlightening studies13. Italian
fascism, too, is now starting to be examined from the point of view of legal history; for everyone14, other dictatorships, such
as the ones in Spain or Portugal, are becoming subjects of interest. Technically speaking, “Vergangenheitsbewéltigung” is
not a classical issue of legal history, because it is, to some degree, more related to the present than to the past. Apart from
this, it did not seem to be a European issue for a long time, but rather a matter of German domestic politics, which is also
shown by the fact that “Vergangenheitsbewéltigung” is not translatable into another language. When “Vergangenheitsbe-
wéltigung” was only a German problem and merely a task for German courts, things were very clear. A typical example for
“juristische Aufarbeitung” is the Auschwitz trial that took place from 1963-196515. Its anniversary was recently recalled with
a well-received exhibition in Frankfurt16. The court has set itself the task of avoiding a repetition of the past and of sup-
porting a new political beginning. The punishment of criminals was only one objective, which was at least as important as
was the objective to cause a public debate. Historical facts became judicially relevant as the facts of a case; the borderline
between judges and historians became sketchier in this trial than in many others, despite one difference: the past which
was generated by the lawsuit had to be immediately followed by a value judgement, which clearly showed the distinction
between justice and injustice. The distinction between the victims and the offenders was clear, and it was based on a huge
social consensus.

Now, there seems to be a situation in which “Vergangenheitsbewéltigung” no longer means an exclusive reference to the
Holocaust. In Germany, some new aspects of the history of the Second World War are recently being discovered. Novels
and historical studies in which Germans appear as victims begin to draw the attention of a larger audience17. The images
of the past do not entirely change, but they become more complex when average Germans begin to appear as victims of
bombing raids or as refugees, suffering persecution by the Russian army. independently of whether they appear in a more
scientific or artistic fashion, many of these historical contributions have nothing to do with an unreflected revisionism.

Nevertheless, they are extremely welcome to some pressure groups as modifications of historical images, which allow
Germans to present themselves as victims in order to legitimize their claims of compenzation. The founding of a “Prussian
Claims Society”, which unashamedly borrowed its name from the “Jewish Claims Conference”, has derived a driving force
from recent changes in constructions of the past. This association skilfully redefines common patterns of “Vergangenheits-
bewdltigung”. The eastern enlargement of Europe is a circumstance which might enhance their possibilities of obtaining
compenzation for their lost property. Referring to the Copenhagen criteria and, as soon as there is the possibility, to the
European Constitution, the members of the association want to enforce their claims. In Poland, this is creating huge con-
cern and brings old fears and animosities to the surface once more, while in Germany, large parts of public opinion are
rather indifferent.

This shows how changes in historical constructions can be used as a means for legitimizing present claims and expecta-
tions, not to mention the general problem of the reiationship between “Vergangenheitsbewéltigung” and financial restitu-
tion. The case also shows that the European constitutional project strongly depends on a cautious treatment of Europe’s
past, because, as this case shows, it is still present and able to determine attitudes and actions. If images of the past are
becoming more complex and complicated, because single national histories and their identities have to be brought together
under one roof, then the role of historical science is increasingly important. Even if it cannot claim to be completely objec-
tive, it has to distinguish its constructions of the past from others which are derived from pressure groups or politicians. Its
task is to provide serious information about the past, which is not motivated by political or economic interest.

D. Alternative Approaches

Recently, some attempts have been made to approach the issue of “European integration and legal history” from dif-
ferent frameworks than those that merely rely on seeking traditions. They came from Pietro Costa and his colleagues at
the ‘Istituto di Storia e Teoria del diritto’ in Florence. In the recent volume of the Quaderni fiorentini, dedicated to “L “ordine
giuridico europeo, radici e prospettive”, Costa suggests a “metodo diachronico” to approach the subject18. This means an
attempt to historicize the current legal phenomena regarding European integration. Answers were sought by comparisons
of the political and juridical present of Europe with similar situations in the past.

Following this objective, Maurizio Fioravantisheds a new light on the genesis of the European Constitution, comparing
it to the birth of the American Constitution in the 18th century. The message might be that the Americans have managed
to overcome similar concerns that we have today, but that we will make it, too — “historia docet’. We can think of other
examples which could be the objects of historical comparisons on a vertical level, for instance, certain technical aspects
of the German “Reichsgriindung” in 1871, or some examples from the constitutional history of Switzerland, in particular,
with regard to issues of federalism. From a methodologicalpoint of view, this has certain advantages, because it stresses
functional aspects. Sovereignty and constitutional identity for example, are analysed by asking about their functions both in

13 Michael Stolleis, Die Rechtsgeschichte im Nationalsozialismus. Umrisse eines wissenschaftsgeschichtlichen Themas, in: Recht
im Unrecht. Studien zur Rechtsgeschichte im Nationalsozialismus 57 (1994).

14 Aldo Mazzacane, La cultura giuridica del fascismo: una questione aperta, in: Diritto economia e istituzioni nell'Italia fascista 1 (2002).
15 Hermann Langbein, Der Auschwitz Prozess vol. | & I (1995).

16 See the catalogue: Auschwitz-Prozess 4 Ks 2/63 Frankfurt am Main (Irmtrud Wojak, ed., 2004).

17 See, for example, Jorg Friedrich, Der Brand (2003), and Gunter Grass, Im Krebsgang (2002).

18 Pietro Costa, Pagina introduttiva, in: 31 Quaderni fiorentini per la storia del pensiero giuridico moderno 1 (2003), like all the

authors quoted in the following paragraph: Maurizio Fioravanti, Il processo costituente europeo, 273; Ugo Mattei, Miraggi transatlantici.
Fonti e modelli nel diritto privato del’Europa colonizzata, 401.
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3abecbnaysHbHe cyp’'€3Haln iHdapMaubiai Npa MiHynae, HeMmaTtbiBaBaHal naniThlYHbIMI Lii 9kaHaMiYHbIMi YbIHbHiKaMi.
D. AnbTapHaTbIyHbIS NagbixoAbl

3b HAJayHsra Yacy pobsiLua cnpobbl pasrnsaaalb NbiTaHbHE 3ypaneiickae iHTarpaubli i npayHae rictopsbli 3b iHWara 6oky.
MpapgcTayHikami ratara Hanpamky 3bsynstouua Neetpo Kocrta (Pietro Costa) i AroHbis kaneri 3 “IHCThITYTY ricTopbli | T30pbli
npaea” (Istituto di Storia e Teoria del diritto) y ®népaHupli. ¥ agHbiM 3 Hymapoy Quaderni fiorentini, siki 661y npbiCbBeYaHbl
L ordine giuridico europeo, radici e prospettive (aypanelicki npasanapadak, kapaHi i napcrnskmelesi), Kocta npanaHye
“OblsixpaHiyHbl MaTan” (metodo diachronico) ona aacenenaBaHbHAY y ratan raniHe18. Taki nagbixon écbLb cnpobat ricta-
pbl3aBaLb Cy4acHbI NpayHblg (PSHOMS3HbI, A4aTbIYHbIA 3ypaneickae iHTarpaubli. Agkasbel npanaHyeLa atpbiMalb Ha nag-
cTaBe napayHaHbHS naniTelYHaw i npayHan cyqacHacbLi Jyponbl 3 agnaBegHbIMi ChiTyaublsMi 3b MiHynara.

Kipytoubicsa ratkim nagpixogam, Maypeiusié diépasaHui (Maurizio Fioravanti) pasrnspgae reHady Sypaneiickae KaHCTbITyubli,
napayHoyBsatodbl e 3 AmapbikaHcka KaHcTbityupian y XVIII . CaHC raTkara CbUbBAPMKIHBHSA Y ThiM, LUTO aM3pblKaHLbl
3marni nepaagoneLpb LspkkacbLi, NagobHbIst TbiM, 3b sIKiMi CEHBHS! CYThIKHYNICS 3ypaneiLbl, ane siHbl iX Takcama nepaagoreto-
ub — “historia docet“. Takcama MoxHa y3ragaup i iHLbIS NPbIKNaabl ficTapblyHara napayHaHbHS Ha “BapTbIKanbHbIM” Y3POYHI,
Takis sIK, Hanpblknag, NayHbIst TAXHIYHbIS acnakTbl 3acHaBaHbHA HamMeukae iMnapbli (“Reichsgriindung”) y 1871 p., ui wapar
npbiknagay 3 kKaHCTbITYLbIAHaN ricTopsli LLBanuapbli, sikis 3akpaHatoLb NbiTaHbHi hagapaniamy. 3 MaTagansriyHara rmeasiliya,
raTKi NnagbIxod Mae HekaTopblsi nepasari, 60 nagkpackniBae yHKUbISHAMNbHbIS acnakTbl. CyBIpP3HITAT | KAHCTLITYLBINHAS iA3H-
Tbl4HaCbLb pasrmsgatouLa npas Tbis yHKLbII, LITO SHbI BbIKOHBAKOLb LSANep i LTO BbIKOHBAri ¥ MiHYMbIM. Y aapo3bHeHbHI af
NOLLIYKY TpaabILbIsty, Taki Naapixon He Haae acobHae yBari acrakTy cnagkaeMcTBa. Hacampad, kaHURHTpaLbIs Ha criagkaemc-
TBE MOXa CTBapbIUb Npabnemel, 60 niHelHae ycnpbIHALbLE FiCTOpbIi ECbLb ranoyHaw nagcraea AN BbikapbICTaHbHA (Yacam
XYTY3lA 3M0OYKbIBAHbHST) FICTOPbIi Y AKacbLi NaniTblyHara apryMaHTy. Kani ricTopbIto BbIKapbICTOYBaKLb 3 M3Tal neriTbiMisaubli L
JacsarHeHbHSA KaMnpamicy, rata gacsraeyua, BigaBoyHa L He, Npa3 CTBApSHbHE aKLU3HTY Ha NaHLYyKKy KamrnpaMiCHbIxX abcTtai-
Hay. Hacampay, ayTtap Ha Mae HaMmepy MpbITpbIMAiBaLLA AyMKi HAKOHT HeabxoaHackyi afauypaHbHs af nacbnsagoyHachLi, Ha-
npbiknag, y nowuykax “uémHara MiHynara”, skoe agvyBarnbHa Bbi3Ha4yae CyyacHackLb. HaagBaporT, sk rata 6bino nakasaHa y
nanspagHiM npaekue, BbiHiKi NaaobHbIX Nagbixoday MoryLb 3baynsiyua iCTOTHbIMI | nepakaHayybiMi, Karni Aa ix cTasiuua rpyH-
TOYHa i 3b Be4aHbHEM BblKapbICTaHbIX MATafansriyHbIX iIHCTPYM3aHTaY.

ApgHak, HekaTopbls ayTapbl, WTO ApyKyouua ¥ Quaderni Fiorentini, aabixofaaub ag niHii, npanaHasaHan Koctam. Ha-
npbiknag, Yro Matai (Ugo Mattei) agssaprae ictoTHacbLb MiHynara y npauace naycraBaHbHSA dypanenckara KaHCTbITy-
ublsiHaniamy. EH cbBsmoMa nivbiub, WTO NpayHas yHidikaublis Jyponsl i cydacHas aypaneiickas npayHas KynsTypa He
TpbiMaeLLUa KapaHEY aypaneickae npayHae Tpafblubli i Bbl3Ha4Yae Hanpamak CBawro pasbBilblLisl BblKMOYHA pblHKaBamn
nibapanisaublsii bl 33KTbIYHACbLIO, Kipytoubicst Npbiknagam 3nyyaxs!x LWTatay. MaTtai cbubBsipaXae, LWTo 3bsyreHbHe
nayHara ctatyTy ¥ Bpycani BbidHa4aeuua uickam TpaHCHaUbisIHAMNbHBIX FPYNOBak, sk A3elHivYaloub Ha rmsabanbHbIM y3-
poyHi. MNMpayHas agykaupls kipyeuua npbiknagam 3LWA i cnpbisie npbiHALBLIIO TaMTINALWbIX NpayHbIX CTaHgapTay i Mataay,
AKiS NakasBaloLb HenapyLIHYo rereMoHito AM3pbIKi. Y Toi Yac na-3a cdapami aypanenckara KaHCTbITyLbISHanNiaMy 3acTa-
loLLIa TaKist iIHCTbITYLbII SIK rpynaBbis Na3oBbl (class actions), gkis gatblvaub abapoHbl MeHLackLay. dyponan EcbLib TOMbKi
TOe, LWTO NaaTpbiMiiBae Kanitaniam i pblHKaBbls anapaibli.

[MagcymoyBatodbl 3rafaHae BbIlWan, MOXHa aA3Hayblub, LUTO, MardbiMa, y KHirax MoOXHa 3HalcCbLi aypanencKyto MiHyyLIYbI-
Hy, ane Ha NpakTbilbl CydacHan dypona mae HaaniGapanbHyto amapbiKaHCKYH0 Mafarnb. Taki naabixog cTBapae AbICKYCito, i
LUMaT XTO Bblka3Bae CyMHeYHacbLb Takora nagbIxomy. AQHaK, sroHae pafblkaribHae CbLbBAPMKIHBHE NakasBae, LUTO Mbl MaeMm
Takcama Ha nayaTky Hallara JacbiiefaBaHbHs 3anbiTalla, a Ui Haaryn MiHynae agpirpbiBae poso y npauacax naycraBaHb-
HS1 9ypanenckara KaHCTbITyLbIsHaniaMy. Haeat kani €cblpb BigaBOYHbIM TOE, LITO LANEepalHas Jypanenckas KaHCTbITyLbIs
BblMarae agnadyartky KaHCIHCYCY HaKOHT BapTacbLAy, siKil MOryLb OblLb CTBOPaHbIS YbIMCbLL KLUTANTY aypanerickae npayHae
KynbTypbl19, WIMaTnikia cnacbInki Ha ix MoryLp 3actauua 6eccoHCoyHbIMI Y Yachl aryrbHae amHa3ii.

BigaBouHa ycé x, wto 643b Néka (Locke), Kanta (Kant) y 1789 poky He 6bino 6 aypaneiickae KaHCTbITyubli. Ane sKyto
3HaYHacbLb raThis MaxniBblg ab’ekTbl NamsLi MatoLb Ana Hac? Lli 3acTatouua sHbl YacTKkal HaublgHanbHae KyrnbTypHilkae
namsui, anbbo Yo pasrnsgarouua sk arynbHas aypaneinckas cnagybiHa. Aki écbUb BbIHIK agyariHbIX cnpobay iHTanek-
Tyanay agniocTpaBaupb y3aeMagadblHeHbHI NaMixk ycimi acnakTami, Ha nagcTaBe skix cnpabyoub nakasaub aypaneinckyto
Kynetypy. [MpayHas rictopbis TakcaMa Mae 3agymauua Haj cBaiMi MardybiMacbLUsMi ANs CTBAP3HbHA NaMsili i paanicTbivHa
auaHiub cBae 3gaTtHacbLi AN CTBap3HbHSA iCTOTHara YHECKY y Tak 3BaHyto KanekTblyHyto namMsub. TakiM YbiHaMm, siHa Mae
npasiCbHiUp, Li pasymetoub i K pasymeloLb eiHbg i03i Na-3a Mexami HeBsANiKiX HaBYKOBbIX Konay, a TakcaMa fasefauua
HaKOHT MaxaHi3may, sikia cTBapatoLb namsub y npayHamn rictopbli. YbiM CEHbHA ECbLb A8 Hac “npayHas rictopbls” — rata
HSA ToNbKi ina3oqii, ane i NblTaHbHe ynacHa npayHae rictopbli.

E. MapcymaBaHbHe

[3Tbl arnag €cbub ManbIM YHECKaM 3 M3Taw nakasalb HeabxoaHacbLUb AaneiwbiX JacbllefaBaHbHAY npayHam rictopsbili.
MpayHas ricTopbist 9K HaByKOBas AbiCUbINMiHa Myciub pasrnsgaub Npaambyny aa aypanevickae KaHCTbITyUbli Y SKacbLUi
natpabaBaHbHA pasrnagy — Kani Ha ycix, TO npbiHamci 6onbliackui — ab’ektay gacknegaBaHbHs § dypaneickan nap-
CMaKTbIBE, AKiA He abmexaBaHbls nowykam 6asicy Jyponbl BbIKNOYHA Y pbIMCKiM NpaBe. HeabxoaHbiA nepLubis KPoki ¥
raTbiM Hanpamky 6bini 3pobneHbis. Ane cnaTpabilua AWYa Wwmar vacy i Beicinkay, kab npayHas rictopbis y Qypone nepay-
TBapblnacs y aypanenckyto npayHyto ricTopblio i maycrana sik HoBasi akagaMivyHasa AbicubinniHa, cTaylbiCA Heaa eMHbIM
3aNeMaHTaM aypanenckara KaHCTbITYLbISHani3my.

18 Pietro Costa, Pagina introduttiva, in: 31 Quaderni fiorentini per la storia del pensiero giuridico moderno 1 (2003), like all the
authors quoted in the following paragraph: Maurizio Fioravanti, Il processo costituente europeo, 273; Ugo Mattei, Miraggi transatlantici.
Fonti e modelli nel diritto privato del’Europa colonizzata, 401.

19 Ha raty Tamy m.: Peter Haberle, Européische Rechtskultur (1997).
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the past and in the present. In contrast to the seeking of traditions, this approach does not particularly rely on the aspect of
continuity. Indeed, focussing on continuity can create problems because linear perceptions of history are the main condi-
tions for the use (sometimes one might feel like calling it the misuse) of history as a political argument. If history is used
for means of legitimization or compromising, it mainly achieves this goal by stressing, explicitly or not, the continuity of
compromising circumstances. Clearly, | do not want to say that issues of continuity, such as the searching for “darker pasts”
which continue to determine the present, should not be addressed. On the contrary, it has been shown in the previous
project that the outcome of these approaches can be important and convincing if they are handled with care and awareness
about the methodological instruments applied.

However, some contributions in the recent volume of the Quaderni Fiorentini deviate from the framework suggested by
Costa: for instance, the contribution by Ugo Mattei. He seems to reject the relevance of the past in the process of European
constitutionalization. He provokingly argues that the legal unification of Europe and the present European legal culture
ignores the roots of European legal traditions and is solely determined by goals of market liberalization and efficiency, fol-
lowing examples from the United States. According to Mattei, the production of statutes in Bruxelles is mainly determined
by transnational pressure groups, which operate at a global level. Legal education follows examples from the US and facili-
tates the reception of its legal standards and methods, which shows the undisputed hegemony of America. What remains
outside the realm of European constitutionalization are institutions such as class actions, dedicated to protect minorities.
Only what supports capitalism and market transactions enters Europe.

To summarise this, it can be said that there might be a European past in the books, but what counts in practice is the
neo-liberal American present. This is, of course, open to discussion and many would express doubts about this point of
view. But his radical assertion shows, however, that we should also ask at the outset of our research if the past does play
a role at all in the process of European constitutionalization. Even if it is obvious that the present European constitution
presupposes a consensus about values which might have been created by something like a European legal culture19, the
numerous references to it could be pointless in a time of general amnesia.

It is obvious that there can be no European constitution without Locke, Kant and 1789. But what importance do these
possible objects of memory have for us? Are they still parts of national cultures of memory, or can they already be regarded
as a common European heritage? What is the outcome of the desperate intellectual attempts to highlight the inter-rela-
tionships between all the aspects that try to describe European culture so far? Legal history also has to reflect upon its
own capacities for the creation of memory and has to come to a realistic assessment of its possibilities of contributing to
something like a collective memory. Therefore, it has to clarify, if, and in what way, its messages are perceived outside the
closer scientific community. It has to become aware of the mechanisms that create the memory of a legal system. What
“legal culture” means for us today is not only a question relevant to philosophy, but also to legal history.

E. Conclusion

This overview is a small contribution to shcw the importance of further research into legal history. Legal history as a
scientific discipline has to read the Preamble of the new European Constitution as a request to think about defining — not
all, but at least many — of its objects of research in a European perspective, which is not limited to seeking the founda-
tions of Europe in Roman law. Important first sieps in this direction have been made. But it will still take a lot of time and
energy before legal history in Europe turns inio European legal history, as a new academic discipline which would be an
indispensable element of European constitutionalism.

19 For this concept, see Peter Haberle, Europaische Rechtskultur (1997).
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TpakTaBaHbHe NAHATKY ' cBaboaa BbifyneHbHA"
Y paLU3HbHAX Dypanenckara cyaa rna npaBox 4YanaBeka

N YNAO3ICNAY BENABYCAY

Ynapgicnay BenaBycay (Hap. y 1984 r. y 'omni) — Gakansiyp npaea, HaBy4aeLua Ha V Kypce
anassneHbHs “MikHapoaHae npaea” hakynbTaTy MiKHapoaHbIX ctacyHkay BY abl apnassneHbHi
insizocpii benapyckara kaneritomy. CrnauplanidyeLiLa Ha BblBy4dHbLHI dypanerickara npasa. [aniHa
IOpbIAbIYHBIX iHTapacay — MnpaBa cpoakay Macasan iHdapmaupbli, opblablYHbI M3XaHi3M ycTans-
BaHbHS GiNiHMBI3My ¥ po3HbIX KpaiHax, NpayHbIs IHCTBITYLbIi Qypa3bBasy Abl Paasl 3yponkl, caupl-
Anéris npasa.

ApmbiKyn, npbicbeeYaHbl iHMaprpamaubli “ceabodbi 8bisiyrieHbHS” y palsHbHAX Qypanelickaza cyda, pacnaqbiHae c3-
pbito apmeikynay “lpayHika”, 3adada siKix nasHaémiuypb alldbIiHHaz2a Ybimada 3 napayHarbHbIMi acriakmami ceabolb! crioea
y aypanedckim rpase.

YBoAagsiHbI

dapmanbHa Benapych 3acTaeuua kpaiHai, sikast Tak i He paTbichikaBana Jypanelickyto KaHBaHubIto ab abapoHe npasoy Yana-
Beka i naacTaBoBbIx cBabogay 1950 roay (naner — KaHBaHLbIS) Abl He 3bsynsieLa Hanbiom Pagpl Qyponbl. [aTas akaniyHacs-
Lib MOXa NacTaBiLb Naj, CyMHey BapTacbLb (MpakTbl4HYHO 3anatpabaBaHackLib) alyblHHbIX AackbnefaBaHbHsAY Y raniHe npauans-
HTHara npasa Pagbl Qyponbl i, y NpbiBaTHackL, paLusHbHsy Jypanerickara Cyaa na npaBox Yanaseka (aanen — Cyn) oatbiyHa
TpakTaBaHbHsI NPbIHLbLINY cBaboabl croa. KararapblyHa He Nafsanstoybl NagobHara KWTanTy MepkaBaHbHSY, yBaxkaeM Heabxop-
HbIM Nepaaycim NpbIBECHL apryMaHTbl Ha KapbICbLb 3anaTpabaBaHachkLi raTkix gacbfeaaBaHbHsy y benapyci.

Ma-neplae, Pacny6nika Benapyck écbLb afgiHar KpaiHai y Qypone, sikas chapmarnbHa He Aanydbinacs aa iHcTbITyubisy Pagbl
Oyponbl. Haeart Takis kpaiHbl gk [py3is Ui TypauubiHa paTtbidikaBani dypanevickyto KaHBsHUbI. Borblu 3a Toe, y benapyci yBecb
Yyac BsiA3eLLa AbICKYCist ab nacTynoBbIM yBaxomkaHbHi Y Pagy Oyponbl i paTbidikaubli KaHB3HUbI. 3b BAMikan gonsn nayHachLi
MOXHa nparHasasaup, WTo benapychk ycé x paanisye ratblst NaMKHEHBHI.

Ma-apyroe, npa MaxniBackLj cnacbinak Ha paluaHbHi Jypanevickara Cyga y npayHan ceictame Pacnybniki Benapycb Ha pas
HaynpoCT BAMNOCS 5K Y opbiablvHaw nitapatypbl (dakTpbiHe)1, Tak i ¥ adilbIMHBIX 4aKyM3HTaX BbILLISNLLbLIX MPayHbIX opraHay2.

Ma-Tpanuse, akypaT NP3LSa3HTLI TPaKTaBaHbHSA Npaea Ha cBaboay i BbIAYNEHbHE ynacHara MepkaBaHbHS 3bsaynsioLa agHon
3 Tbix chapay, Ase Sypanericki Cya gacarHyy HambonbLUbix NOCkbiexay, 3aknayLubl Lanyto raniHy 3axogHsie opbICnpyaaHLbli —
aypanerickae npaBa cpogkay Macasaw iHdapmaupbli (European Law of Mass Media).

Ma-vaubBepTae, benapycb — agHas 3 TbixX KpaiHay, SKisl CbICTAMAaTbIYHA KPbIThIKYHOLILIA CyCbBETHaM CyNnonbHAChLI (Y ThIM MKy
PO3HbIMi 3ypaneiickimMi apraHisaLblsiMi) MeHaBiTa 3a npabnemsl, 3bBsi3aHbls 3 cBaboaal croea, CTaHOBILLYaM Y rarniHe cpogkay
MacaBav iHpapMaLlbli, HasyHaCbLIIO KpbIMiHaNbHaW afkasHasHacbLi 3a Ablhamalbiio, A3sipKayHyto MaHanonito Ha Tane- i pagblé-
BSLLMaHbHe i A.n.

Ma-nsitae, cBabona crnoBa EcbLib Hea'eMHbIM YblHbHIKaM A3MaKpaTbiuHbIX Npauacay Abl iHablkaTapaM CTyMeHi pasbBiTacbLy
CbICTAMbI FpaMaf3sHCKal CynornbHachLj i NpaBaBon A3APXKaBbI.

Takim 4biHam, Jypanerickasi KaHBaHLbIS, Akasa 3baynselua Hanbomnbll akpacbrieHan chopmaii BbISYNeHbHst agaaHachLj
A3sipxaBay-yanbLoy Pagbl Qyponbl KalToyHacbUsM A3MakpaTsli, Mipy i cnipaBsigniBackLy, Moxa ObiLb HeaLdHHBIM apbleHTbIpaM
SIK alyblHHara 3akaHagayubl, Tak i CyA3bi3i ¥ raniHe paanisaubli npbIHUbINY cBaboak! crnoea ¥ benapyci. KaHBaHLpbIA Gbina naani-
caHas 4 nictanaga 1950 rogy y Peime. Ha npaugdary anowHsara naycraroassass gyHaamMaHTabHbIA NPbIHLbIMLI, 3aKaaseHbIs Y
&0, chapmaBani Npau3asHTHae nNpaea, A35KyHoYbl iX iIHTApNpaTaubli Qypanenckiv Cynom na npaeax Yanaseka i Jypanevickan Ka-
Micisn na npaeax Yanaeeka3. [la Taro x, Paga Syponbl akTblyHa NpbiMaria wapar 4aAaTKoBbIX Npartakoray, skist nawwbipbii capy
A3esHbHA KaHB3HLUBII, @ Takcama pasantoublsy i pakamaHaaubisy, LUTO Bbi3HaYbIrNi CTaH4apTbl NaBoAsiHay A3spkaBay-yarnbLoy.
Cynpaub g3apxaBay, skist He BbIKOHBari NanaxkaHbHi, YBOASINICS CaHKLbI.

Ak apsHayae yvaney KaapapiHaubiiHara kamitaTy Pagbl Qyponbl Ma nbiTaHbHSX, AaTblYHbIX CPOAKay Macasal iHghapMaLpli,
BAAOMbI crnaupisnict na Aptbikyne 10 Sypaneiickain KaHBaHubli CnH. MoHika Makasen, TakeT KaHB3HLUbIi Henbra pasrmsgals
acobHa af sie npausasHTHara npaea. [3esHbHe KaHBSHLbIi 3acHaBaHa Ha CbICTaMe arynbHara npasa. PawaHbHi Qypanerickara
Cyna TnyMayaub Obl iHTIpNpaTyoLb Se TAKCT. AHbI 3baynstoLLa Npau3asHTami, skia BanogatoLb abaBsaskoBav opbiabldHal cinar,
iX FOpbIAbIYHBI CTATYC POYHBI CTaTyCcy abaBsA3KOBbIX OpblabIMHBLIX HOpMay. Bock xa, y Bbinaaky patbidikavbli KaHBaHLbl, A3sipkay-
HblSl BOpraHbl YCix KpaiHay-yasenbHiuay, y TeiM Niky 1 TbiX, Y sIKiX NPbIHATas CbICTaMa rpaMaj3ssiHckara (KaHTbIHAHTanbHara) npaea,
naBiHHbI pa3msagaub pawwaHeHi Cyaa ¥ sikackLi abaBs3koBara topblabldHara 3akoHy. Y 3bBsi3ky 3 raTblM HeabxofHa 3aLemillb,
LUTO Ha CEHbHSILLHI A3eHb HaBaT AN TpablUbIHbIX rpamMaa3sHCKIX NpayHbIX CbICTaMay XapaKTapHae NpbIMsHEHbHE 3bMeLlaHara
ThiMy NpaBa, SKoe yry4yae Y csbe aneMaHTbl rpaMaf3siHeKara i aryrbHara npaea, y sikiM CyoBal NpaKTbiLbl aaBoasilLa Ha MeHLL

1 'n., Hanpbiknag: Bacunesny INA. BoamoxHOCTM peanv3aumm EBponenckon KOHBEHLMM O 3almTe nNpaB YeroBeka M OCHOBHbIX
cBobop B npaktuke KoHcTtuTyumoHHoro Cyna Pecny6nvkn Benapych n HaumoHanbHbix cynoB // Benopycckuii )XypHan MexayHapoaHoro
npaBa u MexayHapoaHbIX OTHoweHun. — 2002. — 3. C. 3-7.

2 n., Hanpbiknag: MNocnanne KoHnctutyumonHoro Cyda Pecnybnuvkm Benapycb 0 COCTOSIHUM KOHCTUTYLIMOHHOW 3aKOHHOCTU B
Pecny6nuke Benapycb B 2000 rogy. HauvoHanbHbI npaBoBol MHTepHeT-nopTan Pecnybnuku Benapyce // http://ncpi.gov.by/ConstSud/
rus/poslan00.html

3 Y apnaBegHackui 3 JagatkoBbiM [Mpatakonam Ne11, Qypaneiickas Kamicis i Qypaneiicki Cyn 6bini ab’sgHaHbia Y aasiH op-
raH. — Jypanencki Cya na npaBox Yanaseka.
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The Interpretation of the “Freedom of Expression”
Concept in the Decisions of the European Court of Human Rights

B ULADZIStAU BIELAVUSAU

Utadzistau Bietavusau (born in 1984 in Homiel) — bachelor of law, a Belarusian State Uni-
versity fifth year student, faculty of international relations, international law department, also
studies philosophy at Bielaruski Kolehijum. Specializes on the European law. Preferable
spheres of juridical realm — the legal functioning of mass media, the jural mechanism of the
introduction of bilinguism in various countries, the legal institutions of the European Union and
the Council of Europe, sociology of law.

The article on the interpretation of “freedom of expression” in the decisions of the European court opens a series of ar-
ticles in “Pradinik”, aiming at making the Belarusian reader familiar with the comparative aspects of the freedom of speech
in the European legislation.

Introduction

Nominally, Belarus remains a country that has not ratified the European Convention on Human Rights and Fundamental
Freedoms of 1950 (further in the text — the Convention) and not being the member of the Council of Europe. This provision
can question the worth (practical need) of the native research in the realm of the case law of the Council of Europe and,
in particular, of the European Court of Human Rights’ (further — the Court) decisions concerning the interpretation of the
freedom of speech principle. Vehemently opposing such belief, we would like to primarily provide some arguments for the
relevance of such research in Belarus.

Firstly, Belarus is the only European state not to join formally the institutions of the Council of Europe. Even such coun-
tries as Georgia and Turkey have already ratified the European Convention. Moreover, a constant discussion about the
gradual entry to the Council of Europe and ratifying the Convention is waged in Belarus. We can forecast with much confi-
dence that it will finally succeed in its attempts.

Secondly, the possibility of referring to the European Court decisions in the Belarusian legal system has been a subject
of frequent debates both in the juridical literature1 and in the official documents of the higher legal bodies2.

Thirdly, it is in interpreting the cases for the freedom of speech that the European Court was most successful, founding
a new branch in western legislation — European law on Mass Media.

Fourthly, Belarus is one of the countries highly criticized by the world community on the regular basis (various European
organizations including) exactly for the probiems concerning the freedom of speech, the status of mass media, criminal
penalty for defamation, state monopoly on teievision and radio channels etc.

Fifthly, the freedom of speech is an inalienable characteristic of democratic processes and the indicator of the civil soci-
ety and the constitutional state ripeness.

Thus, the European Convention tuins to be the most definite criterion of a European Council member-state allegiance
to the values of democracy, peace and justice. That is why it can act as an invaluable reference point in the realm of the
freedom of speech for both a domestic lawyer and a judge. The Convention was signed on November, 4 1950 in Rome.
During the last fifty years the fundamental principles, laid in it, provided the basis for the case law, thanks to their interpre-
tation by the European Court of Human Rights and the European Committee on Human Rights3. Besides, the Council of
Europe has actively adopted several additional protocols, that have expanded the scope of the Convention, as well as the
field of resolutions and recommendations, which prompted the standards of acting for the member-states. Sanctions were
imposed on the states violating the regulations.

As stated by a member of the European Council Coordination Committee on mass media, a renowned expert on Article
10 of the European Convention, Ms. Monica Luisa Macovei, one should not consider the Convention apart from its case
law. The decisions of the European Court clarify and interpret its text. They are the precedents possessing mandatory legal
effect; their legal status is equal to that of mandatory legal norms. After ratifying the Convention the official bodies of the
member-state, be it the one with the civil (continental) law system, are to regard the Court decisions as mandatory law. In
this connection one has to note, that nowadays it is a growing tendency even for the traditional civil law states to apply a
mixed type legal system, combining the elements of civil and common law, where the decisions of a court are legally equal
in status to the law passed by the Parliament4. This is why the present research deals mainly with the decisions of the
European Court.

1 See, for example: Vasilevi¢ G.A. The possible realization of the European Convention on Human Rights and Fundamental
Freedoms in the practice of constitutional and national courts of the republic of Belarus // The Belarusian Journal of International Law and
International Relations. — 2002. -3. P. 3-7.
2 See, for example: The address of the Constitutional court of the republic of Belarus on the state of constitutional lawfulness in
the republic in 2000. The National Legal Internet Portal of the Republic of Belarus // http://ncpi.gov.by/ConstSud/rus/poslan00.html
3 According to an additional protocol Ne11 the European Committee and the European Court were consolidated into the European
court of human rights.
4 Macovei M., Chefranova E.A. The European Convention on Human Rights and Fundamental Freedoms. Article 10. The right to
freely express one’s opinion. Precedents and comments. M., 2001. P.4
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3Ha4yHae Mecua, YbiM 3akoHaM, Skis npbivatouua MapnavaHtam4. Bock Yamy AaaseHae AackrefaBaHbHe Y Gonbluai cTyneHi
npbiCbBeYaHae NpakTbiLbl Jypanelickara cyna.

Cabopy BbItyrieHbHs yracHara MepkaBaHbHS Henbra pasmsigaub na-3a paMami iHWbIX NpaBoy, sikis abapaHse KaHB3HUbIs
(Hanpbiknag, ceaboay cxopay anbbo ceaboay AyMKi, CymreHbHS i panirii). HaTyparnbHa, Yacam TpakTaBaHbHE ToW Xa cBaboabl
CrnoBa MOXa YCTynaLb Y N3yHyto Kanisito 3b iHLWbIMi MpaBami, siK, HanpbIKnag, NpaBa Ha cnpaBaaniBae cyqoBae pasbOipanbHilTea,
naeary npbiBaTHara >biupus i ra. 3agava Cyna ¥ AagseHbIM Bbinagky — nowyk “GansHca ceabogay”, HaMaluBaHbHe 3araTton
CApPaA3iHbI, SKas | nepayTeapaeLua y CbICTaMy HOpMay i MpbIHUbINAY npayHav CbICTamMbl ¥ pamax Paabl 3yponbl. To 6ok BbIBy-
Y3HbHE aKypaT NpaudddHTHara npaea fae MaxniBacblb chapmaBalpb akpacbreHbl NOMSAL Ha CyyYacHbIS aryrbHasypanemnckis
cTaHAapThl Y raniHe cBabogbl Croga, LUTO YaproBara pasy 4aBoagiub 3anarpabaBaHackLb NagobHara KWTanTty gackreaaBaHbHsy
Y aiyblHHaW KaMnapaTbIBiCTbILbI.

AfHak 3 ynikam Taro, LUTO 3a CBOM Gonblu YbiM NayBekaBbl Napbis AsenHackLi Jypanericki Cya BbiHEC HaViBENi3apHENLLYO
KOrMbKacbLib paLLdHbHSY, K HAYNPOCT Lj YCKOCHa 3aKpaHaroLb TpakTaBaHbHe apTbikyrna 10 KaHBaHUbIN, y raTbIM apTbiKyne Mbl
ChbIHIMCS Ha aHarni3e Tonbki HaMBOMbLL 3HaYHbIX 3b iX \anbbo ThIX, LUTO MatoLb NaYHY0 KalToYHackLb Anst aHanidy 6enapyckara
3aKaHagaycTea y raniHe ceaboabl crosa. Y 3bBsi3Ky 3 raTbiM Aanei NpausaaHTsl Byayub knsicbidikaBaHblsi Ma HACTyMHal cxeme,
sikas aanaBsiaae CTpyKTypbl apTbikyna 10 KaHBaHLUbli: cBaboaa npbITpbiMniBaLLia ynacHara MepkaBaHbHsl, cBaboaa opyky — Mbl-
TaHbHi abidbamalbli, ceabofa paablé- i TanesslYaHbHs. [pagmeTam YKo HacTynHara apTbikyra Mae CTalb HenacpagHa cbicTama
abmexxaBaHbHSAY Ha aXbILbLSYNeHbHe NpaBa Ha cBaboay BbIAYNEHBHS MepKaBaHbHS. Y HEKaToOpbIX BbiMagkax MaTasroaHawm eco-
Lib y3ragka nafcraBoBbIX BbiLeMak 3 pallaHbHsy Cyaa, y iHLWbIX — Gonbll A3TanéBbl aHania camol cnpasbl. BeiBy4aHbHE NpaLa-
[O3HTa Qypanerickara cyaa sk Takora He 3bAyrnseLlia MaTai apTbiKyna. Yeara ranoyHblM YsiHam 6yase chakycaaula Ha cnpobe
BbIBECbL|i M3YHYO CbICTaMY Mpaea Y raniHe cBabogbl crnoBa, kab aTpbiMaub IPYHTOYHbI IHCTPYM3HTap ANs aHanidy ahdblHHara
3aKaHagaycTBa Ha afnaBedHacbLb aypanenckiM CTaHgapTam y daneilbix JackrnenaBaHbHsAX.

Yactka 1 Aptbeikyna 10 Oypanencka KaHBaHUbli: "KoxXHBI Mae rpaea Ha ceaboly 8bisiyreHbHs! cealileo MepKkagaHbHs. [ama
npasa yny4ae y csibe ceaboly npbimpbiMilieayya cealieo MepkasaHbHs1 Obl ceabody ampbiniiieaub i pacnaycrodxsaub iHghap-
maupito i i03i 6e3b siKo2a-KornbeeK ymsiwarsHiymea 3 60Ky rybnidHbix yraday i HesanexHa ad 03spxayHbix mexay. [Jad3eHb!
apmbIKyn He nepawikadxae 03sipkasam axblUbUsyrnsaub NiysH3agaHbHe padbiéesawyarsbHbIX, MmanesisitiHbix ansbo KiHemamae-
pacbidHbIX npadnpsiemcmesay”.5

1. CBaboaa MepkaBaHbHA

Haaryn, Aptbikyn 10 BapTa pasmsigaub y AroHbIM y3aeMasbBsiaky 3 cycenHiv ApTbikynam 9 Qypanerickan KaHBaHLbII, siki 3a-
MauoyBae cBaboay AyMmKi, CyMrieHbHS i panirii. [Mpbl raTeiM y cBaboase BbISYEHBHSA NOMsAay BbipallarbHyo porio afsirpbisae
3bMECT MepkaBaHbHS. Cpopki X | cnocabbl BbISYNEHbHS] MepKaBaHbHSA ICTOTHbLIS Y TOW CTYMEHi, Y SIKOM siHbl MatoLb camacTonHae
3HaY3HbHE ANA Takora KWTanTy BbistyreHbHS.

Y npayHaw nitapaTypbl YacbLAKOM af3Havaeuua, Wro ApTbikyn 10 Mae GonbLu LWbIPOKis pamMbl abapoHb!, YbiM ApTbikyr 9. [ns
npbiMsiHeHbHA ApThiKyrna 9 natpabyeuua, kab normsa, ski Beisynseuua, aaftocTpoyBay nepakaHaHbHi acobbl, SIKOW raThl MOMSAA,
Hanexbiub. ApbiTkyn 10 npagyrmemksae abapoHy nobora BhiyIieHLHS MepKaBaHbHS, Npbl MATbIM Crocab BbISYNEHbHA MOXa
Bap’ABaLLa Y 3anexHacbLi af MepkaBaHbHS6. HaTypaneHa, “‘ceaboay npbITpbiMMiBaLiLa CBaNro MepKaBaHbHSA” Lisixkka agacobilp
ap “ceabogbl aymki” (ApTbikyn 9). BigaBodHa, WwTo v ckapri ¥ Qyparencki Cya Ha napyLUSHbLHE ratara yaragaHara acnakra ApTbiky-
na 10 BeparogHa byayLb agHavacoBa 3bMsLIYaLb ChLibBepIKaHbHE Npa napyLUdHsLHe ApTbikyna 9.

[HLWbI apThIKyn, 3b SKiM MOXHa NpacayblLib FeH3TbINHbL! 3bBA3aK, — raTa ApTbikyn 8 KaHBaHLbIi, 60 kapacnaHa3HLbIS, TanedoHHas
Obl iHLWBIS BiAbl KAMYHIKaLbISY ECbLb Hi YbIM iHLLLIM, SK criocabami BbisyneHbHs yriacHara MepkaBaHbHs. BorbLu 3a Toe, Sypaneit-
ckas Kamicist HaBaT npbiviLLnia Aa BbICHOBbI, LUTO MpaBa Ha aTpbiMaHbHe SIKOM-KonbBeYbl iHghapMaLbli Mpa3 kapacnaHA3HUbI, LUTO
paryrtoeyua Aptbikyriam 8 KaHBaHUbli, EcbLib lex specialis y AaublHeHbHI Aa apTbikyna 10 (agnaeeaHa, lex generalis)T.

Y nayHaii ctyneHi Aptbikyn 10 nepakpbikoyBaeLLa 3 rapaHTbisii Ha cBaboay cxoaay y ThiM Bbinadky, Kani Bsaseuua npa cbi-
Tyaupli, 43e Hekanbki acobay cymecHa BhISYNsAOLb NayHae MepkaBaHbHe. HaBaT maykniBasi A3MaHCTpaLlbis, y Taki cnocab, mae
XapakTap “rpamagskara nasegamreHbHsi” npa Ceako nasbiLbIio, MepKaBaHbHI, nepakaHaHbHi.

Cgaboga BbISyreHbHS Nornsaaay 3aknagae aasiH 3 Hanbonbll rpYHTOYHBIX NagMypkay AsamMakparbldHara rpaMagatea bl 3b-
Aynsieula agHow 3 NaJCcTaBoBbIX YMOBAY siroHara nparpacy i pasbBillbLis KoxHara Yanaseka. ['aTa ceaboaa pacnayciomksaeLLa
Ha nepagavy Hs Tonbki “iHdbapmaLpli” anbbo “igasay”, sikia YenpbiMarouua 4obpasbiuniea anbbo pasmsgarouua sk 6siCLUKOAHbISA L
HaYyTpanbHbIs, arne i Takora KWTanTy, skis abpaxatoLib, LakyoLb ans00 Henakosues8. 'aTara BeiMaratoLb nrnroparniam, Lspnnisacs-
Lb Al WbIPbIHA Normsaay, 6e3b akix HeMaxniBbIiM ECbLb YacHa icHacbLb “A3MakpaTtblyHara rpamaasTea’™.

4 Makogen M., YedppaHoBa E.A. EBponeiickas KoHBeHUMs1 0 3alyuTe npaB YenoBeka U 0CHOBHbIX cBobog. Ctates 10. MNpaso Ha
cBoboAYy BblpaxeHusi cBoero MHeHust. MpeueneHTbl 1 kommeHTapun. M., 2001. C. 4.
5 Mepaknag 3pobneHbl naBoane aHrenbckara apbiriHany KaHeaHubli (Everyone has the right to freedom of expression. This

right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and
regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises)
/[anekTpoHHbI pacypcl/PaxbiM goctyny: // http://www.pfc.org.uk/legal/echrtext.htm

6 EBponelickme ctaHgapThl B obnacTy npaB YenoBeka: Teopus U NpakTuka yHKUMOHWpoBaHua EBponeickon KoHBeHuun o 3a-
LUMTe NpaB YernoBeka N OCHOBHbIX cBoboa. YHuBepcuTteT MuHHecoTel. Bubnuoteka no npasam YenoBeka. / [3neKTPOHHbI pacypc)/PaxbIm
poctyny: // http://www.cjes.ru/lib/content.php?content_id=6924&category_id=3

7 X cynpaub ®PH, 1986. AHrenbckas 11 dopaHLyckas BapCii AacTynHbIA Ha adiubIiHbIM calle Oypanevickara cyga na npasax
yanaseka //http://www.echr.coe.int/echr
8 AHrenbcki apbliriHan ratara ckasy, ski upiTyeuua ¥ wmatnikix pawsHeHax Cypa: “[...] but also to those that offend, shock or

disturb”. LlikaBa, WTO, HanNpbIknag, y pacemnckix nepaknagax ratas dpasa BigaBoyHa yaaknagHseuua, WTo T9apaTbiyHa MOXa MpbIBECHL
Oa nayHanm kanisii: “[...J] Ho u makux, Komopble 0CKOpOIIsAom, WOKUPYHoM Unu mpesoxam 20cydapcmeo Urnu Kakyto-mo Yacme HaceneHus”
(rn., Hanpbiknag: EBponerickuii cyg no npaBam yenoBeka. N3bpaHHble pelenus. T.1,2. Mocksa: 2000-2002.

9 n., Hanpbiknaga: Application no. 23462/94, Case of Arslan vs. Turkey. Point 44 (i). AHrenbckas 1 ppaHLyckasi BapCii 4acTymnHbIs
Ha adiubIMHBIM calue Jypanerickara cyga na npasax Yanaseka // http://www.echr.coe.int/echr
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The freedom of speech cannot be considered apart from other rights, granted by the Convention (such as the freedom of as-
sembly or the liberty of thought and conscience). It is natural, that at times the interpretation of the freedom of speech or thought
may collide with the implementation of other rights, such as the right for just trial, for the respect of private life. The task of the
Court in these cases is to determine a “balance of liberties”, to grope the golden mean that will remain as a part of a normative
system and turn into the principles of the legal system within the frame of the Council of Europe. That means it is the study of
the case law precisely that enables us to form a consistent view of the modern all-European standards in the freedom of speech
sphere. That once again proofs the necessity for such kind of analyses for domestic comparative research.

Allowing for the fact, that in the course of more than 50 years of its functioning the European Court has passed an enormous
number of decisions, interpreting article 10 of the Convention either directly or marginally, let us content ourselves to the most
significant ones and/or those having certain value for the analysis of the Belarusian legislature in the sphere of freedom of
speech. The precedents will accordingly be classified on the following scheme that corresponds to the structure of article 10 of
the Convention: freedom to have a private opinion, the freedom of press — the cases of defamation, the freedom of radio- and
telecasting. A system of restrictions to the freedom of speech right implementation can constitute the subject of a separate article.
It is expedient in some cases to provide pertinent extracts from the Court decisions, in other cases we’d refer to a more detailed
analysis of the legal case itself. The objective of the article is not the research into the European Court case precedents. The em-
phasis is placed here on the inference of a certain system of right in the freedom of opinion sphere in order to gain an extensive
background for further analysing the home legislation on the issue of its coming up to the European standards.

Part 1 of Article 10 of the European Convention reads:” Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information and ideas without interference by public authority
and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or
cinema enterprises”5.

1. The freedom of opinion

Article 10 is to be analyzed in connection with the preceding 9™ Article, where the freedom of thought, conscience and
religion are stated. In the freedom of expression a major role is allotted to the contents of the statement. The means and
methods of expression are of that degree of importance, to which they possess an independent meaning for such kind of
expression.

It is often noted in the juridical literature, that Article 10 embraces more cases than Article 9 does. In order to implement
the latter, the view expressed should expose the belief of the one who expressed it. Article 10 makes provisions for the
defence of any statement, while the way of its expression may vary depending on the statement6. Naturally enough, it is
problematic to separate “the freedom of having one’s own opinion” from “the freedom of thought” (Article 9). Therefore, the
appeals to the European Court on the violation of this aspect of Article 10 will most probably contain the statement on the
violation of Article 9.

One more article, linked inseparably to the abovementioned ones, is Article 8 of the Convention, for the correspond-
ence, telephone and other ways of communication is nothing but the mode of one’s private opinion expression. Moreover,
the European Committee has arrived at a conclusion that the right to obtain any information via correspondence, which is
regulated by Article 8 of the Convention, is lex specialis regarding Article 10 (correspondingly, lex generalis)7.

To a certain extent Article 10 interlaces with the guarantee of the freedom of gathering if we speak about the situation,
when several people make their common statement public. Even a silent demonstration, in this case, conveys a “public
message” about their position, opinion and conviction.

The freedom of expressing one’s opinion is among the bedrocks of a democratic society. It constitutes one of the basic
preconditions for its progress and the development of every single human being. The freedom applies not only to commu-
nicating the “information” or the “ideas”, which are perceived as harmless and neutral, but also to those that offend, shock
or disturb8. Such attitude is imposed by pluralism, tolerance and broad-mindness, which are obligatory for the functioning
of the “democratic society”9.

In connection with the notable decision on the case of Sunday Times the European Court mentioned that the freedom of
political views and press is a definite priority. The statement is absolutely true for the courts, the object of mediate media
influence. Itis generally recognized, that the courts cannot act in vacuum. Though they are the forums for conflict resolution
that does entail the impossibility of preliminary discussion somewhere else, whether in specialized journals, large-circula-
tion press or population. Mass media are not to transgress the limitations, laid down in order to render proper justice, but
they are burdened with the responsibility to proliferate the information and ideas touching upon the functioning of courts,
just as they are to do in the other spheres of activity that are the object of public interest. This function of mass media is
accompanied by the right of the public to receive information10.

5 http://www.pfc.org.uk/legal/echrtext.htm

6 The European standards in the sphere of human rights: the theory and practice of the European Convention on Human Rights
and Fundamental Freedoms. The university of Minnesota. The library on human rights. / [e-resource] // http://www.cjes.ru/lib/content.
php?content_id=6924&category_id=3

7 X. against FRG, 1986. The English and French versions are available on the official site of the European Court of human rights.
/I http://lwww.echr.coe.int/echr

8 It needs to be mentioned that in Russian translations this phrase is significantly specified, that may theoretically result in
some collision: “[...] HO 1 TaknXx, KOTOpble OCKOPGMSAIOT, LLOKMPYIOT UMM TPEBOXAT rocyAapCTBO UMK KaKyto-TO YacTb Hacenenus (See, for
example: The European Court of human rights. Selected decisions. V.1,2. Moscow: 2000-2002.)

9 See, for example, Application n0.23462/94, Case of Arslan vs. Turkey. Point 44 (i). The English and French versions are available
on the official site of the European Court // http://www.echr.coe.int/echr

10 Cit. from: The European court of Human Rights. Selected decisions. V.1. Moscow: 2000. P. 209-210.
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Y pawaHbHi na cnpase Sunday Times, WTO aTpbiMana LWbIpoKi po3ranac, Jypanencki cya aasHadbly, Y NpbiBaTHACkL, LITO
cBabofa BbIAYNEHbHSA NaniTbIMHBIX MOMAAAY i Npachl MyCilb KapbicTaula npbisipbiTaTam. 'ata cblbBepokaHbHe ECbLib Takcama
Lankam cnpaeaganisbIM i Y AaYblHEHBHI Aa CyaoY, Ha SKia Maapbli MOryLb yribiBaLb anacpoakasaHa. IcHye arynbHae npbl3HaHbHE
Taro gakTy, LUTO CyAbl HA MOryLb A3eiHidaLpb y Bakyyme. Xausd sHbl i 3bsynstoLia hopymam ans pasbBa3aHbHSA Crpayak, rata He
asHayae, LUTO nansapagHse abmvepkaBaHbHE crpaYvak HA Moxa aabbiBaliLa A3eckLi ALY, He3anexHa af Taro, rata CnaubIsbHbIA
Yaconicbl, Wbipokas npaca anbbo HacenbHiuTBa. Cpoaki Macaeaw iHchapMaLbli HA MyCsiLb nepacTynaub pambl, YBEA3EHbIA ¥
iHTapacax HanexHara YblHEHbHSA MpaBacyA3bAss, ane Ha ix Nskblub Takcama abaBasak (nadkpackreHa MHow — Y.b.) pacnay-
ClopKBaLb iHpapMaLbIlo abl iA3i, SKis AaTblvalpb NbiITaHbHAY A3eHackLi Cyaoy, AaknaaHa Y Taki X cnocab, sik rata agbbiBaeyua
Yy iHWbIX cdapax A3enHackLj, AKia 3baynsaoLUa ab’ektam rpamagskara iHTapacy. ['atan dpyHKUbli cpogkay mMacasai iHbapmaubli
cnagapoxHiyae npasa rpamagskachLy arpbiMniBaLb iHbapmaLsio10.

Y paluaHbHi na cnpaee Lingens cyn agaHaybly, LUTO HAMMeA3sybl Ha Toe, LWTO Npaca i HA MYCiLlb NepacTynalb MeXbl, yBea3eHbIs
inter alia onsa “abapoHbl panyTaLbli iHLLLIX acobay”, TbIM HA MEHLL, Ha sie YCKInaa3eHa Micia na pacnayctogse iHpapmabli Abl inasay
na naniTbi4HbIX MblTaHBHSIX, @ TAaKCama na iHLWbIX Npabnemax, skis écblpb ab’ekTaM rpamagskara iHtapacy. Kani Ha npace nansirae
3afava pacnaycroasilb raTKyro iHdhapmaLbIo Abl ia3i, To rpamaaskackLb, 3 ceairo 6oky, Mae npaea aTpbiMaub ix. Ceaboaa opyky
Jae rpamaz3TBy [a Taro X afsiH 3 HangackaHanenLwblx iIHCTpyMaHTay, siki Aa3Bansie faBegalua i cknacbLi ypaxaHbHe npa igai i
nasbilbli NaniTbl4HbIX Nigapay. Y 6onbLu LWbIpoKiM BbIMsiA3e MOXHa cKkasallb, LTo ceabofa nanitblyHaw AbICKyCii cknaaae cTpbl-
XaHb KaHUaNUbli AoMakpaTblYHara rpaMaasTsa, ski npaxoasiub ckposb ycto KaHBaHUbI11.

TakiM YblHaM, y CBaiX paLLdHbHSAX, AaTbIMHbIX CBaGOAb! MPLITPLIMAIBaLLIA YNacHbIX MepkaBaHbHSY, Qypanericki Cya npakTbiuHa
3ay>Kabl anarntoe naHaTkaM “rpamapaki iHTapac” sk sui generis KpbITapaMm Ans BbistyNeHbHs “Mshkbl fanyLuyansHara”.

TapMmiH “BbisiyrieHbHe” He abMsikoyBaeLUa Tonbki cBaboaal Bbika3BaHbHS (CrioBa), nickMoBara ansb0 BycHara, ane axon-
niBae Takcama raniHy XbiBanicy, Bo6pasay i A3esHbHSY, 3bBsi3aHbIX 3 BbisyNieHbHEM i35y anb6o nepagadan iHgapmMaupli.
HaBaT BonpaTtka npbl N3yHbIX akaniyHacbUax MoXa Tpamnsub nag AsesiHbHe ApTthikyna 10. Bonbw 3a Toe, apTbikyn 10
abapaHse HA TonbKi 3bMeCT iHdapmaupli anbbo a3y, ane n opMy, y KO AHbi BhIslyneHbl. Y Taki cnocab, ApykaBaHbia
MaTapbIAnbl, pagbléBsLL4aHbHE, TBOPbI XbiBanicy, dinbMbl anbbo aNeKTPOHHbIA iIHapMaLbIAHbIA CbICTAMbI TPanmnsoub nag
A3esiHbHE ratara apTbikyna. 3 yaro BblHiKae, LITO CPOAKI BbITBOPYAChLI, Nepadadbl i pacnayctogy iHpapmaubli abl igsay 3Ha-
xoassauua nag abaponan apt. 10 i Cya myciup ynivBaLub YbIHbHIK XyTKara nparpacy y pasbsilbLi raTbiX cpogkay y LmaTmikix
raniHax12.

Cgabopa BbisiyneHbHs nornsagy Takcama yrnyyae y csbe ceabogy Y HeraTslyHam napuanubli, To 6ok csabogy He pabiub aHiskix
3asBay. Kamicia cnacnanacs Ha gagseHae npasa Y cnpaee K. cyripaus Aycmpbii13, HapayLbl y Taki crnocab abapoHy 3aayHiky ag,
natpabaBaHbHs CaMafibICKPbIMiHYHOYbIX ChbBeAYaHbHSAY Naayac KpbiMiHansHara pasbbiparnbHilTea.

Takim YblHaMm, Ha NagcTase aHanidy 4. 1 apT. 10 KaHBaHLbli MoXHa 3pabius BLICHOBY, LITO “cBaboa BhistyrneHbHs” yrydae y csibe
HaCTYMHbISA 3 ANEeM3HTbI:

. Cgabopy npbITpbIMAiBaLiLia CBAATO MepKaBaHbHSI.
. Csabopy aTpbiMniBaLb iHapMaLbito 7 igai.
. Cgabopy pacnayctomykBaLlb iHhapmaubito 1 igai.

2. CBabopaa ApyKy i NbiTaHbHI Ablthamaubli

CnibiHiMcs Gonblu nagpabssHa Ha TpakTaBaHbHI Jypanerckim CynoM nbiTaHbHAY cBabogbl APYKY i AbldhamaLibli Y 3bBsI3KY 3b
iX Haa3BblYaHam akTyanbHacbLto Y benapyci. Y Aafn3eHbiM KaHTIKCbLE Cyf, Ha Hallyo AyMKY, Bbinpauasay nayHbl CTaH4apTHbI
nagbIXof, SKi, 3 rmeagillya npayHan TaxHiki, Npaxoasilik NaHLyroM y paLlaHbHSAX Liepas Lianyto C3pbIo Cripasay, LUTO 3akpaHaLb
nblTaHbHi cBaboAk! ApyKy | Abidhamalbli:

1) PasbmexaBaHbHe dhakTay Obl audHKaBLIX MepKaBaHbHSY.

2) OpbidbapaHupisiBaHbl MagbIxod Aa CTaTycy acodbi, sikas écblib ab’ekTam MepkaBaHara napyLuaHara npaea.

Lto ga nepwara kpbiTapy, To Cya 3asBiy: “kani HasyHacbUb hakmay MoxHa dasecbli, Mo ausHKaeblsi MepKagaHbHI Hsl
mozyupb bbiub naybeepOxaHbisi Ookasami. .. LMo damblubiyb ausHKaebix MepKasaHbHSY, Mo eama nampabasaHbHe HeMae-
ybiMa 3adasoniypb i IHO napywae ceabody 8bisIyneHbHs caalieo noansady, sAkas écbUb HalicmomHeliwal Yacmkal 2amasa
npasea, sikoe 3abscenedsaeyya apm. 10 KaHeaHypli™14. BonbLl 3a Toe, y afHOM 3 pa3srnegkaHbix cnpasay Cyn akpacbineHa
abeecbUiy, WITO “Myciub yeaxkauya HedasearsinibHall cbimyauybisi, Mpbl Kol XypHarnicma na3baynsous Ma2ybiMacbli 8biKa-
3aub KpbIMbIYHbIS M0271510bl, Hagam Karsi éH (Ha) H Mo2yyb 0asechyi ix canpaydHacbub™5. Y ratan xa cnpaee, LUTO Aa-
ThblYbINacs XypHanicTa, siki abBiHaBaUiy nanitTbldHara Asesida y kapynupbli 1 MapHaBaHbHI A3apXayHbix cpoakay, Cya 3assiy,
WTO “MaHsimak “KypHanicukasi ceaboda” makcama Oasearnsie kapbicmauyuya nayHbiM rnepabornbwaHbHeM i Hagam rpasaka-
mblyHacbyto™6.

XKypHanicukis KpbIHiLb! iHdbapMaLpli Takcama Tpannstoub nag abapoHy apteikyna 10. Cya npbisHay, wTo abapoHa XypHanicL-
KiX KpbIHiLIay éCbLib aAHOW 3 MaACTaBOBbLIX yMoBay cBaboab! Apyky17.

Y AadbiHeHbHI Aa apyrora BbistyneHara Hami KpbITapy aLdHKi npaBamepHachLi nyonivHan iHTaphapaHLbIi (aHanisy cyb'exTa) MoxHa
NpbIBECLL|i HABaT NayHae npasina-HopMy Y dhopme riepapxii-nechsiLibl, Akas N NsHKbILb CEHbHS Y NaaMypKy YHKLbISHaBaHbHSA Mpa-
Cbl Y aypanenckix gomakparbisx. Haragaem, Bagseua npa cratyc acobbl, skas EcbLb ab’ekTam MepkaBaHara napylliaHara npasa.

10 MaBogne: EBponenckuin cyn no npaBam Yernoseka. M3bpaHHble pewwenus. T.1. Mocksa: 2000. C. 209-210.

1 Ibid, c. 526-527.

12 Makosen M., YedppaHoBa E.A. EBponevickas KoHBeHUMS 0 3awuTe npas YenoBeka U 0CHOBHbIX cBoboa. Ctates 10. MNpaso Ha
cBoboAy BblpaxeHusi cBoero MHenus. MpeueaeHTbl 1 kommeHTapun. M., 2001. C. 8.

13 K. cynpaup AycTpbli, 1993. AdiubiiHbl canT Qypaneickara cyga na npaesax Yyanaseka // http://www.echr.coe.int/echr

14 JliHreHc cynpaub AycTtpbli, 1994. AdiubiiHbl canT Jypanerickara cyaa na npaBax Yanaseka // http://www.echr.coe.int/echr

15 Han6aH cynpaub PymbiHii, 1999. AdiubinHbl canT Oypaneinckara cyaa na npasax 4Yanaseka // http://www.echr.coe.int/echr

16 Ibid.

17 l'yaBiH cynpaup 3nyvaHara Kapaneyctsa, 1996. // EBponevickuii cyg no npaBam venoseka. Ma3bpaHHble pelueHus. T.2. Mockea:

2000. C. 182-195
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In the disposition of the Lingens case the court recorded that although the press cannot breach the borderline, introduced
inter alia to “defend the reputation of other people”, it is to promulgate information and ideas on political issues, as well
as on some other problems that are the object of public interest. If the objective of press is to proliferate such information
and ideas, the public, from its part, has the right to receive it. The freedom of press provides the society with one of the
consummate instruments that allows them to ascertain and form their opinion of the political leaders’ positions. Putting
it more generally, we can say that the freedom of political discussion is the pivot of a democratic society, pervading the
Convention11.

Thus, the European Court in its decisions, concerning the freedom of upholding one’s personal ideas, in most cases
employs the concept “public interest” as sui generis criterion to reveal the “limit of the allowed”.

The term “expression” is not confined to the freedom of speech, written or spoken word, but embraces also the fields of
painting, images and actions, connected with the exposition of ideas or the transmition of information. Even the clothes, un-
der some circumstances, come within the 10" Article. Moreover, Article 10 secures not only the contents of the information
or ideas, but also the form in which they are exposed. In such a case, the printed materials, radio broadcasting, paintings,
films or electronic information systems come within the jurisdiction of this Article. It follows, that the means of production,
transmission and proliferation information and ideas are safeguarded by Article 10, and that the Court is to take into con-
sideration the rapid progress in this sphere12.

The freedom of one’s opinion expression includes also the freedom in its negative perception, i.e. being free not to make
any statement. The committee appealed to the fact in the K. versus Austria13 case, thus granting the declarant the right
not to deliver self-discrediting evidence in the course of the process.

Thus, grounding on the analysis of the 1%t part of Article 10, we can make a conclusion, that “the freedom of expression”
comprises the following three elements:

. Freedom to hold to one’s opinion.
. Freedom to acquire information and ideas.
. Freedom to proliferate information and ideas.

2. The freedom of print and the problem of defamation

Let us dwell on the interpretation of the problems of press freedom and defamation given by the European Court, as
they are of immense topicality for Belarus. For such issues the Court, in our opinion, has worked out a standard approach
which, from the viewpoint of legal technique, runs all through a whole series of cases, that touch upon the issues of print
or defamation:

1) The delimitation of facts from evaluating opinions.

2) The differential approach to the status of a person which is the object of the broken law.

As for the first criterion, the Court has stated the foliowing: “while it is possible to prove the presence of facts, the evalu-
ative opinions can not be supported by evidence... As for the latter, it is impossible to satisfy the demand for proof, which
violates the freedom of its own viewpoint expression that is an indispensable part of this law, provided by Article 10 of the
Convention™4. Furthermore, in one of the cases considered the Court openly claimed, that “the situation, when a journalist
is denied the chance to express his (her) criticism, even if unable to prove its truthfulness, should be considered unsatisfy-
ing”5.. In the very case against a journalist who accused a politician of bribery and squandering state money, the Court
announced that “the concept of ‘journalist iiberty” permits some exaggeration and even provocation.”16

The journalists’ sources of information aiso fall under the protection of Article 10. The Court has acknowledged the fact
that protecting the journalists’ sources of information is one of the basic conditions for the existence of free press17.

As for the second evaluative criterion of the lawfulness of the public interference (the subject analysis) we have revealed,
it is possible to adduce a rule-norm in the form of a hierarchy-ladder that will constitute the foundation of press function-
ing in the European democracies. Let us remind the reader, that we are speaking about the status of a person, who is an
object of the broken law.

1) Common citizens.

2) a. Public figures.

b. State officials and other public figures.
c. Police officials.
3) a. Prosecutor.
b. Investigators.
c. Judges.
4) a. Parliament deputies.
b. Ministers.
c. The heads of states.

By its decisions, the Court has practically developed a whole doctrine, according to which the permissibility of criticism

is defined (relatively!) with the help of the above placed hierarchy. It is worth mentioning, that the approach was not laid

11 Ibid, P. 526-527.

12 Macovei M, Chefranova E.A. The European Convention on Human Rights and Fundamental Freedoms. Article 10. The right to
freely express one’s opinion. Precedents and comments. M., 2001. P.8.

13 K. against Austria, 1993. The official site of the European Court of human rights // http://www.echr.coe.int/echr

14 Lingens against Austria, 1994. The official site of the European Court of human rights // http://www.echr.coe.int/echr

15 Dalban against Romania, 1999. The official site of the European Court of human rights // http://www.echr.coe.int/echr

16 Ibid.

17 Gudwin against United Kingdom, 1996 // The European Court of Human Rights. Selected decisions. V.2. Moscow: P. 182-195.
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1) 3BbIMaNHbIA rpamaassHe.
2) a. M'pamapa3kist A3esybl.
0. [13apxayHbis cry>x60Bbisi acobbl anb00 iHLWbIA rpaMaaskis A3esubl.
B. Maniuanckia YbIHOYHIKi.
3) a. Mpakypopsbl.
0. Cbneaybisi.
B. Cyasbasi.
4) a. fanyTatbl MNapnamaHTy.
6. Yanbupl ypagy.
B. KipayHiki a3sp>xasay.

Y cBaix paLwsHbHsX Cya dhakTbluHa pasbBiy Laryto AaKTPbIHY, 3roAHa 3b SKOW AanyLuyarnbHachLb KPbITbIKi BbidHadaeuua (ymMoy-
Ha!) 3roaHa 3 NpbiBea3eHal BbilWal riepapxisi. Llikaea, WITo agHacTanHara 3amMmalaBaHbHS Taki NafbIXo4 He 3HAWLLOY Hi Y aaHbIM
OakyMaHbLe Paapl Qyponbl. [[9Ta nNpbiknag pasbsitar NP3Ldg3HTHaM HOPMbI, Y NaaMypKy KON NsbKbiLb NepakaHaHbHe, LITO rpa-
Maz3Kisl A3esiybl 3Haxoa3siLLa Y NenLbIxX y napayHaHbHI 3 “3BblManiHbIMI” Moa3bMi YMoBax Ans Taro, kab agkassaub Ha nyonikaubli
y npace. Y nactaHoBe na y3ragaHan Bbilwan cnpase SliHeeHca Cya 3auemiy: “Y adpoabHeHbHi ad rpbieamHali acobbl, nanimbiyHb!
03es4 nasiHeH 8bIsyrsayb i bonbLyo cmyneHb usprisacbyi 0a ninbHall yeaei XypHaricmay i ycseo epamad3amea 0a KoxHaza
si20Ha2a criosa Obl 03esiHbHS'18.

Y HekaTopbIX BbiMagkax He afpasy BigaBovHa, LUTO a NayHar acobbl Tpaba cTaBilLa sik Aa nanitbldHara A3esya (ans6o, agna-
BeHa, i SK Aa rpamagskara asesya). [13ens HanbonbLu noyHal xapakrapbICTbiki nasbiubli Cyaa ctacoyHa ratkaw kanisii npbiBaj-
3eM npblKnag “HapayHsn”, ane cnpaebl Tamap cynpaus Scmowii (2001), sikas ko nacbnena 3pabiula xpactamatbiiHai. Banocs
y €1 npa ny6nikauplto iHTIPBIlD, Y SKiM »KOHKa Oblnora BsgoMara 3CToHcKara nanitbika (i caMa y MiHyrbIM akTblyHas nanitbiiHast
assa4ka) cn. JlsaHapy HasbiBanacs 6e3agkasHai Mali y abpasbniBbix 411 3CTOHCKaM MOBb! Bblpasax. LLTo aa nasbiupli crH. Jlsa-
Hapy s rpamagskan a3ssdki, Cya 3akmnodbly, WTo:

“Harnenssybl Ha sie npaudmmbl ya3en y A3enHackLli nanitbidHan naptbli, Cya He Nidbilb BbIAYNEHbIM, WTO YKblBaHbHE Bbl-
LISMNasHavaHbIX CroBay npa npbiBaTHae XbiUbLE CrH. JlsaHapy anpayaBanaca rpamMagskiM iHTapacam anb00 3bsiynsinacs nbi-
TaHbHEM aryrnbHau 3HadyHacbLi. Y npbiBaTHacbkLy, He 6bINo gaBeaseHa, WTO se acabictae XxbiUpLE naynnbiBana Ha rpamagskae
XbILbLIE KpaiHb! Y kpacasiky 1996 rogy. Takim YbiHam, Bblka3BaHbHi 3asiyHika Haypag Ui MoXHa pasrnsagaub Sk Takis, WTo Cryxaub
rpamagaskiM iHTapacam”.

Y panenwbiv Cya nactaHasiy, LITO NapyLLdHLHS apTbikyna 10 KaHBaHLb! AanyliyaHa He 6biro19.

Y ToM xa cnpaee JliHeeHc Cyn Takcama 3pabiy icToTHyto abBecTky:

"Hsama cymHesy, wmo n. 2 apmeikyna 10 daseanse abapaHsus parnymalsiio ycix acobay, mo 6ok pacrnaycrodxeaeyya U Ha
nanimbikay, Hagam Kari siHbl 8bICMyrnaroyb HS Y SkacbUi npbleamHbix acobay; arne y makix ebinadkax HeabxoOHa y3saxeaub 8bl-
Mmoei nadobHali abapoHb! ¥ 3b653Ky 3b iHMapacam epamadamea Oa adkpkimali ObiCKYCii na namimbidHbIX bimaHbHsx20.

Acabnisai y3ragki 3acnyroysae nasbiubis Cyaa gaTtbidHa cynsbassy. MpbiBsiasemM Hekanbki npbiknagay.

Y cnpaBe Bapghapd cynpaup Hanii (1989 r.) xypHanict Bapdapa Hanicay apTbikyn, A3e abeiHaBaLjy ABYX HenpadaCifHbIX
cya3ba3sly y nepafysarachLi nNpbl pasrnsase KaHKp3aTHal cyhosan cnpassbl. EH 6bly acymKaHbl 3a naknén. dypanevicki cyn naa-
TpbIMay ratbl Npbicya, 60 ¥ cn. Bapdapaa He 6bino dakTbIHbLIX NaAcTaBay Ans Takora KWTanTy abBiHaBadYaHbHSAY | EH BbICTYMIY 3
KpbITbIKal KaHKPITHbIX CyA3b35Y, @ HEe BbIKa3blBaycs npa KaHL2MLbIK BbIKapbICTaHbHSA HenpadaCiHbIX Cya3basay y uansiM. Cya
pacuaHiy, Wwro bapdhapa Mor Bbikasaub CBOWM NYHKT reMKaHbHS i He abpaxatoybl Cya3ba3sy.

Y 1987 r. Mixaanb lNMparep HagpykaBay y yaconice “Forum” apTbiKyr, A3e 3bMsLLYanacs KpbiTbika ¥ agpac wapary cyasb-
35y ayCTPbINCKiIX KpbIMiHANbHbIX CyAoY. Y npbiBaTHackLi, éH abBiHaBauiy A3eBALEX YanbLoy AKpyroBara cyaa BeHbl y Tbim,
LUITO SHbI CTaBdAULA Aa abBiHaBa4aHbIX Na KpbIMiHaMNbHBIX CNpaBax sk Aa acymkaHbix. AKkpamsa Taro, éH 3pabiy wapar 3ay-
Baray AaTbl4Ha agHaro cyAsbAsi, ki Hey3abase BhicyHyY AMy abBiHaBavaHbHe Y Abidhamaubli. AYCTPBIACKIA cyabl nanivbini,
LUTO TONbKi YacTka apTbikyna lNparepa Hace ausHkaBae MepkaBaHbHe, Abl NPbICYA3iNi Aro Aa cnnartbl rpalloBara nakpbILbLs.
Qypanencki cyn agsHadbly, LWTO acobHbIA abBiHaBavaHbHI HOCALL CKpanHe Cyp’é€3Hbl XapakTap Abl TaMy HaMa Hivora AsiyHa-
ra y TeiM, WTo ag cn. Nparepa natpabasani gaup TNymaysHbHi21. CbLUbBspAXKatoybl, LUTO BEHCKIA CyA3bA3i abbixoasinicsa 3
naacyaHbIMI Sk 3 acyakaHbIMi, | NpbinicBakoybl KAHKPITHAMY CyA3bA3i rpabniBae bl HENaBaxHae cTayrneHbHEe Npbl BblikaHa-
HbHi iM cBaix abaBsiakay, cn. [Mparep na cyTHacbLi abBiHaBaLiy Cya3bA3sly y NapyLUSHbHI 3aKoHY i cBaix npadaciiHbix abaBsa-
kay. Cya NpbIALLIOY Aa BbICHOBSI, LUTO CYAOBbIS pallaHbHI cynpalb Mparepa Obini HakipaBaHbIsi HA Cynpalb BblKapblCTaHbHS
iM cBaboabl BbISyNEHbHST SIK TAKOW, a Cynpaub 3aHaaTa LWblpokara pa3Maxy sro absiHaBadYaHbHsy. Cnacbinatodbicst Ha capy
BbIpaLL3HbHSA KOXXHae A3sipxaBbl-ya3enbHiubl, Cya nactaHasiy, wWto apTbikyn 10 y Aafa3eHan cnpase napyLluaHbl He OblY.

Jleo O3 Xaac i Xyro [vicenc, asa 6anbrifickix >xypHanicTbl, sikis npauasarni y WToTbIAHEBLIM Yaconice “Humo”, Bbini acymka-
HbIst 6anbrivickiMi rpamaa3sHCKiMi cyaami 3a Abldhamalbiio ¥ AadblHEHbHI TPOX CyA3ba3sy. AHbI anybnikaBani nsAue apTeikyrnay ab
wnobapa3BogHbIM Npauace, y SKiM ansikyHCTBa Hag, A3eubMi Obina npbicympkaHas 6aupKy — Hatapbltocy, siki absiHaBauBaycs
KPbIBa3bMSILL3HbHI Abl XKOPCTKIM abbIxomkaHbHi 3b A3eLbMi. Y cBaix apTbiKyrax siHbl CbLbBApOYKani, y npbiBaTHaChL, LUTO Cya3b-
A3i 3bsynsoLLa YanbLaMi NpaBaskCTPaMiCLKIX Krtobay i Tamy A3elHivatoub nepagyssata Ha KapbiCbLb HAaTapbIioca, siki Takcama
yBaxoAsiLpb Y ratbis Kookl AHbI abBiHaBaUini cya3bassy y 6aasbnisachLyi.

Cyn na npaBox Yaraeeka y YaproBbl pa3 Nagkpachkhiy, LUTO Mpaca agbirpbiBae HAMICTOTHENLLYO POrto § AaBsA3EHbHI Aa Ha-
cenbHiLTBa iHbapMaLbli Na NbITaHbHSX, SKiA axonniBarouua rpamMaaskiv iHTapacaMm, y mbiM fiky U mbisi, SKis 0ambidaub hyHKUbI-
sIHagaHbHS1 cydo8bix opz2aHay22. Akpams Taro, Cya aasHaybly:

18 JlinreHc cynpaub AycTpbli, 1994. AdiupbiiHbl caiT dypanerickara cyaa na npaeax yanaseka // http://www.echr.coe.int/echr

19 Chbuicnbl Bblknag cnpasbl npbiBoAsiyua nasoane Bunnem ®. Kopranc Anstec. Ob630op esponelicko2o 3akoHoOamernbcmea o
Qughgpamayuu. /[anekTpoHHbI pacypc]/PaxbiMm goctyny:/http://eu-project.medialaw.ru/6/4/k4.htm

20 JlinreHc cynpaub AycTpbli, 1994. AdiubiiHbl canT dypaneiickara cyaa na npasax vanaseka // http://www.echr.coe.int/echr

21 Mparep i O6epLunik cynpaup AycTpbli, 1995. AdiubInHbI canT Jypanevickara cyda na npaeax Yanaseka // http://www.echr.coe.int/echr

22 [a Xaac i Xyro lNicenc cynpaupb banbrii, 1997 // EBponenckuin cyg no npasam yenoseka. M3bpaHHble pewenus. T.2. Mocksa:

2000. C. 391-402.
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down in any Council of Europe document. Here is an example of an advanced case norm, based on the conviction that
public figures compared with “laymen” are in a better position to answer press announcements. In the resolution on the
above mentioned Lingens case the Court noted: “In contrast to a private citizen, a politician is to show more tolerance for
the close attention of press to each word and act of his™38.

It is not clear in some cases whether one should place a person among the politicians (and a public person, correspond-
ingly). To give a comprehensive account of the Courts’ stance on the collision, let us study a nearly recent case Tammer
against Estonia (2001), which has already grown exemplary. The reason for the case was that Mrs. Laanaru, the wife of
a former well-known Estonian politician (and a political activist herself then), was called an irresponsible mother in the
expressions, considered abusive in the Estonian language. As for the position of Mrs. Laanary as a public figure, the Court
decreed, that:

“Despite her continued involvement in a political party, the Court does not find it established that the use of the impugned
terms in relation to Ms Laanaru’s private life was justified by considerations of public concern or that they bore on a matter
of general importance. In particular, it has not been substantiated that her private life was among the issues that affected
the public life in April 1996. The applicant’s remarks could therefore scarcely be regarded as serving the public interest”.

Further on the Court decreed that Article 10 was not violated19.

One more substantial proviso was made in Lingens case:

There is no doubt that p. 2 of Article 10 enables everyone to defend one’s reputation, i.e. it covers also the politicians,
even if they do not act as private persons; in such cases all the ramifications of the process for the well-being of the society
and the existence of an open discussion on political issues are to be considered20”.

The Court politics concerning the judges deserves special note. Let us provide some examples.

In the Barfard against Denmark (1989) case a journalist Barfard wrote an article, accusing two allegedly incompetent
judges of being biased in a certain case. He was convicted of calumny. The European Court prompted the sentence, for Mr.
Barfard had no proofs for such accusations and he criticized particular judges, not the concept of employing incompetent
judges. The Court regarded, that Barfard could have phrased his viewpoint without abusing the judges.

In 1987 Michael Prager had his article printed in the “Forum” magazine, where he criticized some Austrian judges of
criminal courts. In particular, he charged nine judges of the district court of Vienna of treating the accused on criminal
cases as convicts. Besides, he made a series of censorious remarks about a certain judge, who soon brought charges of
defamation against him. Austrian courts stated that Prager’s article is only partially evaluative and obliged him to pay a fine.
The European Court observed that some of the accusations were extreme, no wonder it demanded explanations from Mr.
Prager21. By proclaiming that Vienna courts treated the accused as convicts and ascribing to a certain judge irrespective
and disdainful conduct while carrying out his commitments Mr. Prager, in essence, accused the judges of breaking the law
and of unprofessional conduct. The Court resolved that the verdict was directed at the excessive sweep of his accusations
rather than at restricting his freedom of opinion. Referring to the legal practice of the member-states, the Court decreed
that Article 10 was not violated in this case.

Journalists Leo De Haes and Hugo Hijsels, who wrote for the weekly “Humo”, were condemned by Belgian civil courts
for rendering slanderous information about three judges. They published five articles concerning a divorce suit that resulted
in granting guardianship of children to the father — a notary, accused of incest and brutal treatment of children. In their
articles the journalists declare that the judges are the members of Right-wing extremist clubs, that's why they decide in
favour of the notary, who is also the member of these clubs. They also accused the judges of cravenity.

The Court has once again postulated that press plays a major role in providing people with the information on the issues
of public interest, including those concerning the functioning of juridical bodies22. Besides, the Court noted:

“The courts are the guarantors of public justice, their role is pivotal for a state, based on the supremacy of law. That is
why they are to have the credit of public and accordingly be guarded against the inconsistent attacks, not allowing them to
answer to the criticism”.

Then the Court stated that the journalists revealed much detailed information, grounded on the profound research into
all the accusations of the notary. The Court thus has acknowledged that one can not upbraid the journalists with the uncon-
scientious fulfilment of their responsibilities. As for the personal accusations of the judges the Court decreed, that “... If to
consider the situation through this case, the accusations in question are nothing else but the opinions, the truthfulness of
which is unprovable. Such opinions can be exaggerated or excessive, especially when there are no facts to prove them,
but the current situation is quite a different one”.

The Court came to a conclusion that in this case Article 10 was indeed violated. The Court also revealed the violation of
Article 6 of the Convention (the right for impartial investigation), for the Belgian courts denied the journalists access to the
papers of the notary case and the right to listen to the expert evidence.

In Skalka against Poland case (2003) the Court determined the breaking of Article 10 of the Convention as a result of
harsh punishment. Mr. Skalka served his punishment in the correctional facility. From there he sent a letter to the head of
the Katowice district court with an appeal against the judge, who had sent him an answer to his previous petition. Mr. Ska-
Ika expressed his discontent at the judges’ refusal to grant him pardon and called the justice a two-face, ignoramus, fool
and imbecile. The national courts sentenced him to eight months’ imprisonment for the authorities’ insult.

18 Lingens against Austria, 1994. The official site of the European Court of human rights // http://www.echr.coe.int/echr

19 A brief overview of the case is cit. from Willem F. Korthals Altes. The review of the European law on defamation. / [e-resource]
/I http://eu-project.medialaw.ru/6/4/k4.htm

20 Prager and Oberschlick against Austria, 1995. The official site of the European Court of human rights // http://www.echr.coe.
int/echr

21 Prager and Oberschlick against Austria, 1995. The official site of the European Court of human rights // http://www.echr.coe.
int/echr

22 De Haes and Gijsels against Belgium, 1997 // The European Court of Human Rights. Selected decisions. V.2. Moscow: P. 391-
402.
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”Cy0bi — 2apaHmbI npasacy036034, ixHasi pors 3bsynseyya Kmodasol y 03spxase, 3acHasaHall Ha 8spLuIsHcmee 3aKoHy. Tamy
SIHbI MyCsiUb Kapbicmauya 0asepam epamad3kacbyi Obl adrnasedHa bbiub abapoHeHbIMi ad Yblixchbyji HeabzpyHmasaHbIX Haraoay,
sKis1 He 0aseansioub adkassaupb iM Ha KpbIMbIKY .

Hanei Cya nasHaubly, LUTO XypHAaNiCTbl BbISBiNi Macy nadpabsisHali iHgbapmaubli, ikasi 3acHoyBaeLLa Ha 2pyHMOYHbIM 8bi8y-
Y3HBHI Ycix abeiHaga4aHbHsTy cynpaub HaTapbitoca. Cya, y Taki cnocad, Npbi3Hay, LWTO iX Henbra nanpakHyLb Y HagobpacymneH-
HbIM BblKaHaHbHI CBaix abaesidkay. CTacoyHa napcaHarnbHbIX abBiHaBaYaHbHAY y agpac cyaseassay, Cya nactaHasiy, wro: .. .Kasni
3ipHYyUb Ha padbl ¥ KaHMaKcbUe 0ad3eHall cripasbl, mo absiHasaqaHbHi, rpa sikis esd3eyya eagopka, ysaynsous caboll Hs1 6orbLu
UbIM MepKasaHbHi, npaydsieacbUb sKiX Herbaa 0asecbyi na 6bl3Ha4Y3HbHI. Takis MepkasaHbHi Mo2yub Obiub rnepaborbuwaHbIMi
anbbo rpasbMepHbIMI, y acabnieacbui rMpbl adcymHachkUi SIKOKo2a-Korbeeydbl thakmbidHaza nadmypky, adHak y 0ad3eHbiM 6birnao-
Ky cripaea y iHWbIM”.

Cya NpbIALLIOY Aa BbICHOBSI, LUTO ¥ AaA3eHan cnpase Mena Mecua napyLaHbHe apTbikyna 10 KansaHupbli. Cya Takcama BbISBiY
napyLuaHbHe apTbikyna 6 KaHsaHLpli (NpaBa Ha cripassanisae cyfosae pasbbipansHiuTea), 60 6anbririckia cyabl aaMoBini xyp-
HarnicTam y AocTyne Aa Matapbisinay cripasbl Cynpallb Hatapblioca Abl Y 3acnyxoyBaHbHi CbBEAYaHbHSY JKCapTay.

Y cnpaBe Ckarika cynpaup lNonbwysl (2003) Cya BbisBiy NapyLaHbHe apThikyra 10 KaHBaHUbII SiK CbrneasTtea CyBopachLyi na-
KapaHbHs. Cn. Ckarka anbbiBay nakapaHbHe Y nanpaydar yctaHoBe. AOTynb EH aanpasiy nicT 3aragubiky Akpyroeara cyaa Ka-
TOBIL® 3 CKaprai Ha cynabasto, siki Aacrnay siMy ajikas Ha nansipaaHsie npaiusHbHe. EH Bblkasay HesagasorneHachls aaMoBai
cya3bA3i 3bMiTackLiBiLb Aro | Ha3Bay cya3baato 6rasHam, HeBykaM, AypPHEM i KpaTbiHaM. HaubisiHanbHbIS Cyabl NpbICyA3ini aro aa
BacbMi MecsiLlay nasbayneHbHs Boni 3a abpady BopraHa A3sfipkayHan ynagbl.

Oypanelicki Cyn pasbMexaBay NaHATKi KPbITbIKi ¥ abpasbl, Na3HayblyLLbl, LUTO NakapaHbHe BbIKMOYHA 3a abpasy Y npblHUbINe
He 3bsiynsieyla napyLsHbHeM apTbikyra 10. Cya ag3Haubly, Wwto Ckarka He cdhapMyrsBay HisikiX KaHKPSTHBIX NMPITIH3IAY na nicb-
Le, aTpbiMaHbIM af cyA3basi. EH ycaro Tonbki Bhikaseay ceato HesaaaBoneHackLb Abl 3acMydaHackLb. Cya nacTaHasiy, agHak,
LWTo nasbayrneHbHe BOMi T9pMiHaMm Ha 8 MmecsiLay BbIXoA3iLb 32 pambl Taro, LITO ckiafae “HeabxonHae” BbIKIo4aHbHE 3 cBaboab!
BbIKa3BaHbHS23.

IHWbIS KaTaropbli rPamana3kix A3esyay yrnydaroub Y cabe A3dpkayHbIX cryKayblX, TakiX SK npakypopbl, NaniLanicKia YbIHOYHIKI;
AbIpaKTapay kaMnaHisy, KipayHikoy 3aMexHbIX A3ApXKaBay, | 3HakamiTacbLisy, Takix SK KIHa30pKi, @ Y HekaTopbIX KpaiHax — YarnbLibl
Kapareyckam cam’i.

Y TapmiHax KaHB3HLbli nagcTaBoBavi MaTal KpbiMiHanbHara 3akaHagaycrsa ab Asihamavbli EcbLb abapoHa “panyTaubli ansbo
npaeoy iHLWbIX acobay”’. Mepacbregasalb raTylo MaTy, HAaynpoCT Ha3saHyic Y apT. 10 sk ganywyansHbl nagMmypak ans abmexa-
BaHbHSA CBaboAbl BbIAYNEHLHS, MardbiMa Y TON Mepbl, Y SIKOM raTa He napywae acTaTHiX NpbIHLbINaY, SKis 3bMALLNatouua y TeiM
apTbikyne24.

Oypaneicki cya Hekanbki pa3oy pasrnsaay cnpaebl, AaTbl4HbISA KpbiMiHaNbHara nepacbneny ans00 rpaMagasHekix nosbieay 3
Haropl Abldbamaubli. 3b UsiraM Yacy Bbinpauasaycs Larnbl Habop NpbiHUbINay-nafbixogay Aa ratkix nbitaHbHsy. Mepagycim Cyg
3ay>Kabl criacbinaella Ha Haa3BblYalHyo iCTOTHaCkLb CBaboLbI BLISYNEHbHS MepKaBaHbHSAY Y LarnbiM Abl acabniBa nagkpachrii-
Bae sie porito Y 3axaBaHbHi OMaKpaTblYHal CbICTIMbI.

Hagart kani ganycbuiub, WTo abMexaBaHbHe cBaboab! BEIAYNEHLHS NOMMsAay nepacbiieqye 3akoHHYH M3TY, SK siHa Bbl-
3HavaeLua y apT. 10 KaHBaHLpli, raTae abmexxaBaHbHe MyCiLib ObiLb “HeabXxoaHbIM y AoMaKpaTbliuHbIM rpamanatee”. Cnpaya-
»KaHbHe Ha HeabxoaHacbLb CAPOA iHLara Bbi3Havyae, Li afinaBsaae kaHKpaTHae abmexaBaHbHe Kpbimapy “cyebiMepHachy,”.
dakTblvHa, Y CBaiX palLdHbHAX Cyd cdhapMaBay NayHyio Bi3ito ratar npabnembl, 3rogHa 3b SKOW KpbiIMiHanNbHae 3akaHagayc-
TBa ab gbichamaubli raTaMy KpbITapy agnaBsgaub Haypan Ui Moxa. YnacHa narposa paricTpaupli cyakaHacbli, KpbIMiHamb-
Hara nakapaHbHS — HaBarT Kani Y BbIHiKy BbIHOCILLI@ YMOYHbI NPbICYA, — YC& rata ycknagaeuua HenatpabHbIM Lsxkapam Ha
acoby (cyb’ekT BbIAyneHbHs MepKaBaHbHs). Bisis raTaa 6asyeuua Ha Tpox BblkadaHbix CyaoMm mpblybiHax. Takora KwtanTty
3aKaHagaycTea:

. Cnapamkae “atmactapy cTpaxy”’, cTBapaubl HACLLEPMNHbIA NepaLlkodbl Ha Lsxy paanisaubli npaBoy Ha csaboay
CnoBa, siKia KapbicTatoLia abapoHan KaHBaHLbII25.

. HenpaBamepHa nepaknagae uskap gasofsiHay Ha absiHaBavaHara26.

. He 3baynseuya aasiHbIv, y paMax sikora MOXHa pasbBsidaLlb raTkis Kanisii, To 60k npabnemb! 3nadbiHHam Abidhamalibli

nansraioLb BbIpaLL3HBHIO Y paMax LbIBIniCTbIKi27 .

[a Taro  narpo3a npbIMsiHEHbHS! KpbIMIHAMBHBLIX CaHKLbISTY 3aMiHae Y3bHIKHEHBHIO Y rpamaa3TBe Korbki-Hebya3b paskix nyo6-
NiYHbIX Apickycisy. 3 ratae npbiubiHbI Cya 3paaKy Naramkaela 3 BbipakaMi MsICLOBbLIX Cyoy ab Abidamaubli Abl NpakTbidHa
Hikoni — 3 BblpakaMi Aa TypaMHara 3bHsBONEHbHsS28.

Haaryn, Takas nasbiublsl cyaa, Ha Hallyo OyMKy, Moxa ObiLb intocTpaLblsiii ynnbiBy NpaBa CbiCTamMay common law Ha KaHTbl-
H3HTanbHae npaea, A3e Abldamalblsi ricTapbliHa pasrnsganacs siK kpbiMiHanbHae 3nadvbiHCTBa. Y KpaiHax 3BblvaiHara npasa
Obldbamaublst 30ayHa pasrmsagaella y pamMax rpamagssHckara npaea. [a Taro X, Hanpbiknag, KaHUanubisa rpaMaakix asesqay
6bina pacnpavasaHas cyaami y SLLA (naybiHatoubl 3 paluaHbHs BapxoyHara cyna 3LUA 1964 r. na cnpase CarigaHa), a k0 NoTbIM

23 Chbuicnbl arnag cnpasay (bapdapg cynpaub Oaii; Mparep i O6epiunik cynpaup Ayctpsli; Nleo [a Xaac i Xyro [Miicenc cynpaup
Banbrii; Ckanka cynpaub MonbLuybl) npeiBoasiyua nasoane Bunnem ®. Koptanc Anstec. O63op esponelicko2o 3akoHoOamesibcmea o
Ougbghamayuu. /[anekTpoHHbI pacypc]/PaxbiM goctyny:/http://eu-project. medialaw.ru/6/4/k4.htm

24 BakoHbl npomue dughghamayuu u ceoboda ebipaxeHusi MHeHul // Interights Bulletin. Poccuiickoe nsgaxHue 6ronneteds MHTE-
PATC, Ne4, 2000. C. 16.

25 JlinreHc cynpaub AycTpbli, 1994. AdiupbiiHbl caiT dypanerickara cyaa na npaeax yanaseka // http://www.echr.coe.int/echr

26 ApnbbiBaella BigaBoyHae nNapyLlaHbHe iHLwara apTbikyna KaHBaHUbli — apT. 6(2), Ski rapaHTye npbITpbIMIliBaHbHE NP3a3ymnubli
HeBiHaBaTacbLii.

27 Hanpeiknag: y cnpase Lingens v. Austria, A3e 6bly ycknagseHsl wrpad y namepbl 20 Toic. wbiniHray; Castells v. Spain, ose

npbicyaam 6bino TypamHae 3bHsBoOneHbHe TapmiHam 1 roa i 1 AseHb. Y cnpase Schwabe v. Austria 6bly HaknagseHsbl witpad y 3 ToiC.
WwbINiHray, ki y Bbinagky Hacnnatbl 3amsiHaycs 30 AHAMI TypamHara 3bHABOMEHbHS, i 4.0.

28 3akoHbI ipomus dughghamaujuu u ceoboda ebipaxeHust MHeHuil // Interights Bulletin. Poccuiickoe naaaHve Gronnetens UHTEPAWTC,
Ne4, 2000. C. 15.
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The European Court has laid down the difference between the concepts of criticism and insult, stating that a sentence
for insult does not breach Article 10. The Court marked that Skalka did not formulate any definite pretensions to the letter
received from the judge. He just expressed his dissatisfaction and grievance. However, the Court postulated that an eight-
month imprisonment goes beyond the “necessary” exception to the freedom of expression23.

Some other categories of public figures comprise civil servants, such as prosecutors, police authorities; company managers,
the heads of foreign states and celebrities, including film stars and in some countries — the members of the royal family.

In terms of the Convention, the basic purpose of criminal law on defamation is the protection of “the reputation or the
rights of other people”. It is permissible to pursue this purpose, plainly called in Article 10 a justifiable reason for restricting
the freedom of expression, to the extent it does not violate other principles of Article 24.

The European Court has several times considered the cases on criminal prosecution or civil suits concerning defama-
tion. With time, a set of principles on such issues has been worked out. In the beginning the Court always refers to an
extreme importance of the freedom to express one’s opinion in general and particularly stresses its role in the functioning
of a democratic system.

Even if we assume that the freedom of expression restriction has a lawful objective, as stated in Article 10, the limitation
should be “necessary in a democratic state”. The verification for necessity, amid other examinations, determines whether
a particular limitation corresponds to the criterion of “commensurability”. In practice, the Court has worked out a certain
vision of the problem, under which the criminal law on defamation can hardly fit with the criterion. The threat itself of being
registered as a criminal, of criminal punishment — even if the result is probation, — all this puts an unnecessary pressure
on a human being (the subject of opinion expression). This vision is grounded on three reasons, stated by the Court. The
above characterized legislation:

. Gives rise to “the atmosphere of fear”, creating insurmountable barriers for the implementation of the freedom of
press rights, which enjoy the protection of the Convention25.

. Unlawfully shifts the burden of maintaining his/her innocence to the defendant26.

. Is not the only one, within which such collisions can be resolved, i.e. the issues of malevolent defamation pertain

to the realm of civil law27.

Moreover, the threat of applying criminal sanctions hampers any heated public debate. Because of this the Court rarely con-
curs with the local courts’ verdicts on defamation and nearly never with those committing the defendants to imprisonment28.

In our opinion, such stance of the Court can be an illustration to the influence of common law on the continental system,
where defamation was traditionally considered to be a criminal offence. In the states of common law defamation from old
times has been considered within the frame of civil law. What is more, the conception of public figures, for instance, was
elaborated in the courts of the USA (starting with the 1964 decision of the US Supreme Court on Sullivan case), and only
after this was it employed by several European states and finally consolidated the avail of its evolution in the decisions of
the European Court for the Protection of Human rights.

In the frame of defamation cases and the above adduced criteria, on which the Court bases its decisions on the “per-
missibility” of public expression of one’s tidings-opinions (fact/assessed value and the status of a person), one should
differentiate between:

1) The expression of mendacious (contrary to fact) information.

2) The expression of truthful information, the revelation and proliferation of which constitutes the violation of some-
one’s rights for the immunity of private life.

3) The expression, which offends or affronts (as a result of the usage of certain expressions, for instance), but does
not violate the criteria of truthfulness and private life immunity.

The court proceeds from the fact that the expression and proliferation of mendacious or affronting information, which
violates someone’s right for the immunity of private life do not fall under Article 10. Apropos, such approach is no more valid
if some principle from another category is applicable:

1) By public figures.

2) Those who can not be ascribed to public figures29.

Grounding on the analysis adduced, one can make following conclusions, especially relevant for the Belarusian lawmakers:

1) Those enforcing law are to differentiate between the facts and the evaluative opinions (the latter enjoy a higher
degree of protection).

2) The Court is to differentiate the subjects of a supposed offence (common citizens enjoy a higher level of protection).

3) Possible is also the protection of the right for offensive statements, for under certain circumstance the information
that offends, shocks or arouses concern may be protected. The harshness of the statement and the circumstances are

23 A brief overview of the cases (Barford against Danemark; Prager and Oberschlick against Austria; De Haes and Gijsels against
Belgium; Skalka against Poland ) is cit. from Willem F. Kortals Altes. The review of the European law on defamation. / [e-resource] / http://
eu-project.medialaw.ru/6/4/k4.htm

24 The laws against defamation and the freedom of expression // Interights Bulletin. The Russian edition of the INTERIGHTS
bulletin, Ne4, 2000. P.16.

25 Lingens against Austria, 1994. The official site of the European Court of human rights // http://www.echr.coe.int/echr

26 The violation of another Article of the Convention is obvious — the Article 6 (2), which guarantees the assumption of
innocence

27 For example: in Lingens v. Austria case that resulted in a fine of 20 thousand shillings; Castells v. Spain, where the sentence

was a year and one day of imprisonment. In Schwabe v. Austria case a fine of 3 thousand shillings was imposed, which in case of failing
to pay was to be substituted for 30 days of imprisonment etc.

28 The laws against defamation and the freedom of expression // Interights Bulletin. The Russian edition of the INTERIGHTS
bulletin, Ne4, 2000. P.15.

29 Willem F. Korthals Altes. The review of the European law on defamation. / [e-resource] // http://eu-project.medialaw.ru/6/4/
k4.htm
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6bina y3aTas Ha y3bpaeHbHe Y Luapary aypaneickix KpaiHay Obl KaH4YaTkoBa 3amallaBarna ninéH cBaé aBasntoLbli Y paLlaHbHSAX
Oypanelickara cyga.

Y KkaHTaKcbLe crnpaBay ab Abidhamaubli i ABYX NpbIBeA3eHbIX BbILLISIA KpbITapay, 3b SKiX 3bIX0A3iLb Cy4 Npbl BbI3HAY3HbLHI “Aa-
nyLu4ansHackLi” nyGrnivyHara BbiSyNeHbHs 3bBeCTak-normnsaay (dakr\ausHkaBae MepkaBaHbHe [bl CTaTyc acobbl), BapTa agposb-
HiBaUp:

1) BbIstyrieHbHe imKkbIBbIX 3bBECTAK, LUTO HE aAnaBaaatoLb canpayaHachLi.

2) BoisiyneHbHe 3bBecTak, skist €cblpb yriacHa npayasiBbiMi, ane BbisyieHbHe Obl pacnayctod skix yaynse cabov napywaHbHe
YbIArOCkL|i NpaBa Ha HegaTbIKarnbHaCkbLb NpbiBaTHara XbiLbLA.

3) BbissyneHbHe, sikoe KpblyagiLp ans60 abparkae (Hanpbiknag, sk cbneasTtea BblkapbiCTaHbHA NAYHbIX CroBay), ane Ase npaya-
3iBacbLb | HeAaTbIKanbHaCkL NpbIBATHAra XbILbLA SK TaKis HE NacTayneHbIs Ha KapTy.

Cyn 3bIxoagsiLb 3 Taro, LUTO BbiSYNEHbHE i pacnayciof imkbiBbiX anb60 abpasHbix 3bBECTaK, a Takcama 3bBeCTak, AKis napyLuato-
Lib YblECbLIi NpaBa Ha HedaTbIKanbHAaCkLb NPbIBaTHara XbiLbLSA, He TpannsaoLb Nag abapoHy apTeikyna 10. 3paLwThl, Taki nagbIxoq,
ckacoyBaeLLa, kari MardbiMbIM EcbLb NpbIMSAHEHBHE NPLIHLLINAY 3 APYro KaTaropbli aApo3bHEHBHSY:

1) Mpamapakimi 3esqami.

2) Acobawmi, sikist He 3baynsaoLLa rpamMaaskivi a3esyami29.

Ha naacTaBe BblknagseHara aHanisy MoxHa 3pabili HAaCTYMHbISE BbICHOBbI, akTyanbHbIsi NepafyciM Ans aidblHHara 3akaHa-
aayupl:

1) MpaBanpbIMAHANBHIK MycCilb AblhapaHLpbISBaLb (akTbl i aLudHKaBbis MepKaBaHbHI (anoLUHisi Banogatoub 60rbLU BbICOKal
CTyrneHsii abapoHsl).

2) Cyn, myciub AbidhapaHUbISBaLb NamMik cyG'eKTami MepkaBaHara npasanapyLUaHbHA (3BbiMaiiHbIA rpaMaassHe Banojaroub
GOorbLU BbICOKaW CTYNeHsI abapoHsbl).

3) Mardbivan écblp Y ThiM TiKy | abapoHa npaBa Ha BbiKapbiCTaHbHE abpasbniBbiX Bhipasay, 60 npbl N3YHbIX akanivyHacbLsax
abapaHsieLia Takcama iHdapmaubia bl igdi, sikis abpakatoLb, Wakyoub Ui pacnanbBaioLb 3aHenakoeHackLpb. Yrivysaeuua pas-
KacbLb i akaniyHachbLj.

4) Cyp agHasHavHa KpbITblYHA CTaBiLLA Aa HasyHackL KpbiMiHANbHaM agkasHackLi 3a AblihaMallblio, Xaus | He YBaXkae KOH-
TapApihamaLbIfHbIA 3axafbl NpaBa sK Takia 3aniluHiMi y rpamaasTse;

5) Cya panyckae nasbayneHbHe BOMi 3a Abidhamallbiio, agHaK TIpMiH TypaMHara 3bHSABOMNEHbHS, SK | namep npbiCypKaHara na-
KpblLbLA CTpaTay, He NaBiHeH ObiLb HeCYBbIMEPHBIM XagaHan Maue. CyMbl fakpbiLbLA LWKoAb! anbbo wrpaday Ha MycsLb Obilb
[a Takow CTyneHi BAnikimi, kab ctBapaLub Hebacbneky GaHKpyLTBa XXypHanicTa ans00 napbisablyHara BblAaHbHS.

6) ApHasHadHa npbi3HaelLa npa.a xypHarnicta Ha abapoHy cBaix KpblHiuay iHgapmaubli, y TbiM Niky iIMYHITST af, y4bIHEHBHS
neparpycay Yy siroHbIM XbITre Abl Ha NPaLOYHLIM MECLIbI, Kari raTkis 3axaas! NpbiMatoLiLia A3ers packpbiLbLis aco0bl KPbIHILLbI.

3. CBabopa pagblé- i TeneBALIYAHbHSA

Y apnaBegHacbLij 3 4. 1 apt. 10 KaHBaHLUbIi, NpaBa aTpbiMniBaLs | pacnayciomkeaLb iHapmaubiio Obl i0di ‘He 3amiHae 03gpxa-
8am y8003iUp riysH3aeaHbHe padbléesiuyarbHbiX, MarnesisitiHbix aiibbo KiHeMamaegpadghidHbIX npadnpbliemcmeay’. AoHaK faTtbiy-
Ha cBabopbl paablé- | TaneBALYaHbHA AaKTpbiHA Jypanerickara cyaa BidaBovHa 3Ha4Ha 3BantoubisHaBana. Ak agsHadyae Janew,
KaapgpbiHaubIviHara kamiTaTy Pagpbl 3yponbl Na NblTaHbHSIX, SKist AaTblbalb cpoakay Macasa iHcbapmaupli, cnH. MoHika MakaBsen,
AafaseHbl MyHKT Obly YUICHYTbI hakTblYHa Ha anoLUHsi CTaabli NagpbIXToyki KaHBaHUI | Obly abymoyneHb! TaxHiYHbIMI crocabami,
a MeHaBiTa, abMexxaBaHbIM NikaM HasyHbIX y pacnapakaHbHi YacToTay Ans BAlYaHbHS, a TakcaMa TbiM dhakTam, LUTO Y Tol Yac
GanbLUbIHA 3ypanevickix A3spxasay Banoaarni MaHanosisv Ha paablé- i TanessawYaHbHe. AHaK TOXHIYHBI MParpac y ratan raniHe
cyasenHivay pasbBa3aHbHIO Takora KwTtanTty npatnemay30.

Pasrnensim nasbiupblto cyaa Ha npbiknaazse cnpase! ‘IHhapmaubiéHegbapaliH JleHmbis” (Informationsverein Lentia)31. MNpag-
MeTaMm raTal crnpaBbl 3bsIBIiNaca agMoBa ayCTPbiACKiX pariiHanbHbIX opraHay KipaBaHbHS noLuTay Abl TanekamyHikaubisy Bblaa-
Ub NiLSH3Ii Ha CTBapaHbHE paablEBALINAanbHbLIX bl TANEBI3iVHBIX NpaanpblieMcTBay MsiCLOBara 3HayaHbHs. [eplubl 3aayHiK, ki
aTpbiMay agmoBy, — “IHcapmaubiéHcdapaliH JleHTbis”, KamnaHisi, ikasi Mena Hamep CTBapbilb 3aMKHEHae kabanbHae ceLliBa,
3aknikaHae ab’sgHaub WmaTnikis kabarisHbiA cnyxobl ¥ ropagse JliHubl. Macbns Taro, Sk agmoBa parisHanbHara ynpayneHbHs
6bina naupBepopKaHas HaubisHanbHbIM ynpayrneHbHeM noLuTay i TanekaMmyHikaubIsty, KamnaHis 3eBsipHynacs ¥ KaHCTbITyLbIAHbI
Cyn. AnoLuHi cnacnaycs Ha apTbikyn 10 Qypaneiickai kKaHB3HLbli, A3€ Y3raaBaeLua, LWTOo raTbl apThiKyn He 3aMiHae A3sipXaBam
2KbIUbLAYNAL NiLdH3aBaHbHE, Y ThbiM NiKY | Takoe, Npa sKoe BAA3eLLa raBopka Y AaaseHan cnpase. Tamy, Ha AyMKY KaHCTbITy-
ubiHara Cyga, HAarmeassybl Ha Toe, WTo apTbikyn 10 HakipaBaHbl Ha Toe, Kab rapaHTaBaLb cBaboay MepkaBaHbHSAY i iHghapmaupbli,
raTa He asHayae, LUTO TaKora KLITanTy NiLSH3ii MoXa aTpbiMaub KoxHbI. ©aaapanbHbl 3akoH AycTpbli ag 23 nictanaga 1979 rogy
apgHéc ycio chapy pagblé- | TaneBsWwYaHbHsS Aa chapbl A3spayHara parynsBaHbHS; raThl 3aKOH hakTblYHa 3apa3apBaBay npasa
Ha BsllYaHbHe 3a HaupigHanbHanm pagbléBaliyanbHan Kaprnapaubisi, Abl Hiskara iHLwara npaeanpbIMaHarbHara akra, akpamsi
3aKkoHy, LUTO parynioe AserHackLp ratan apraHisaubli, HAMa. KaHcTbiryusiiHel Cya nepagay cnpasy y AOMiHICTpaLbIiHb cya,
AKi y CBat0 Yapry agMoBiy Y 3aaBarnbHeHbHi 3asBbl Ha Bbigady niudH3ii 10 BepacbHA 1986 rogy; aroHae pallusHbHe, Y CyTHacChLj,
nayTapbina nériky MepkaBaHbHsy KaHcTbiTyubiiHara Cyaa.

Awya 4 3aayHiki cyTbikHynica 3 nagobHav npabnemait. MNpbiubiM ABOE 3b iX HABaT He 3bBAPTANICA Hs TOMbKi Y HaLbISHaNbHbI
Cyn, ane 11 na camy niuaH3ito, 60 Begani npa nasbiLbIio ayCTPbIMCKIX ynagay 3 ratav Harogbl.

dakTblyHa, raTasi cnpaea cTarna anaxaneHawm Ans npaea cpogkay mMacasal iHdapmaubli yponbl. Bo Oypaneiicki Cya 3assiy,
LITO Y BbIHIKY “MaxHidHa2a rpazpacy, 0acseHymaeaa 3a arolwHis 03ecsyieod3bd3i, 23mkisi abmexxasaHbHIi H Mo2yub bbiub arl-
paydaHbisi 3b MepKagaHbHSIy KofbKacbUi HaslyHbIX Yacmomay i KaHanay'. LlikaBa agaHavblLp, LITO, HAMeA3sybl Ha Toe, Hi Apyri,

29 Bunnem ®. Koptanc Anstec. O630p egponeticko2o 3akoHodamerbcmea o dughghamayuu. /[[aNeKTPOHHbI pacypc]/PaxbIM OOCTY-
ny:/ http://eu-project. medialaw.ru/6/4/k4.htm

30 Makosewn M., YedppaHosa E.A. EBponeinckas KoHBeHUMA O 3aluTe npaB YenoBeka n 0CHOBHbIX cBo6oa. Ctatbst 10. Mpaso Ha
cBoboay BblpaxeHus1 cBoero MHeHusl. [NpeueneHTsbl u kommeHTapun. M., 2001. C. 17.

31 “IndpapmaubiéHcdapariH JleHTbis” Abl iHWbIA cynpaub AycTpbli, 1993. AdiubliHbl canT Jypanenckara cyga na npasax Yanase-
ka // http://www.echr.coe.int/echr
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taken into consideration.

4) The Court takes a critical attitude towards the existence of criminal liability for defamation, though it does not
consider the measures to contain defamation to be superfluous.

5) The Court tolerates imprisonment for defamation, though the term of it or the amount of fine for the damage are
to be commensurate with the aim pursued. The sum to cover the damage may not be so high as to produce the danger of
the journalist’s or the periodical’s bankruptcy.

6) The right of a journalist to safeguard his/her sources of information is unshakable, including the immunity of the
latter from house and work searches, if these measures are taken to unveil the entity of the intelligencer.

3. The freedom of radio- and telebroadcasts

According to p.1 of Article 10 the right for receiving and proliferating information and ideas “does not preclude the
government from licensing radio, television or cinematographic enterprises”. But as for the freedom of radio- and
telebroadcasting the doctrine of the European Court has evolved greatly. According to Ms. Monica Macovei, a member of
the Council of Europe Coordination Committee on Mass Media, this clause was crammed into the Convention on the final
stage of its preparation. It was caused by technical reasons, particularly the limited number of frequencies available and
by the fact that at that time most European countries enjoyed monopoly for radio- and telebroadcasting. But the technical
progress in the sphere contributed to the settlement of such sort of problems30.

Let us consider the position of the Court by the example of the “Informationsverein Lentia”31. The subject of the case
constituted the refusal of the regional Austrian post and communications authorities to grant licenses to the creation of
local radio- and television agencies. The first to be denied the right was “Informationsverein Lentia”, a company nurtur-
ing the plans to create a self-contained cable network, aimed at uniting the numerous cable services of the city of Linz.
After the refusal was prompted by the National Department of Posts and Telecommunications, the company appealed to
the Constitutional Court. The latter alluded to Article 10 of the European Convention, where it is stated that the very Ar-
ticle does not preclude the states from implementing licensing, inciuding that of the case in question. Thus, according to
the Constitutional Court, though that Article 10 is aimed at granting the freedom of opinion and information that does not
mean that such every single company can be granted such a license. The Federal law of Austria of September, 23 1979
attributes radio- and telebroadcasting to the sphere of state regulation; the law virtually secured the broadcasting right for
National Broadcasting Corporation. The Law was the only legal document to regulate the activity of the organisation. The
Constitutional Court forwarded the case to the Administrative court, which, in its turn, declined the granting of the license
on September, 10 1986; its verdict was a reiteration of the one by the Constitutional Court.

Four more applicants faced a similar problem. Two of them did not approach the National Court. Moreover, they did not
even apply for the license, being aware of the official authorities’ position on the issue.

The case grew practically epoch-making for the legal basis on European mass media. For the European Court stated
that as a result “of the technological progress, attained for the last decades, these limitations can no more be justifiable by
the scarcity of channels and frequencies available”. It would be interesting to note, that in spite of the fact, that neither the
second, nor the fourth declarant did apply for the license, the Committee decided that it was of no importance: both of them
were considered to be the victims. Moreover, the whole situation was paradoxical, for the Court revealed that the state mo-
nopoly, i.e. licensing, is lawful (p.1 Article 10 of the Convention). But it conducted a detailed analysis to what extent the in-
terference is “necessary in a democratic society”. It is the above rendered analysis that is of the greatest interest (especially
for a Belarusian comparativist). Amidst all the means, meant for securing respect for the values in question, the heaviest
restrictions are applied by the state monopoly, namely the complete impossibility to conduct broadcasting otherwise than
through the state-owned stations. A limited number of local cable stations acting within restricted area are of no serious
influence. The far-reaching character of these restrictions means they can be justified only in case of absolute necessity.

As a result of the technological progress achieved in the several latest decades, one can not justify the restrictions by
the lack of frequencies and channels. Besides, concerning the issue analysed, the existing limitations have largely grown
dated because of the increase in the number of foreign programs, targeted at the Austrian listeners and viewers, and the
decision of the Administrative Court to admit the lawfulness of their retranslation via cable. Finally, we can not deny the
existence of several other less restricting decisions. As an example one can refer to the practice of some states where
either the licenses are granted on some prearranged conditions, the contents of which is liable to change, or there exist
various forms of private people participating in the activities of national institutions. The government of Austria supplied one
more additional economic reason, namely that the Austrian market is too small for so many private stations and it would be
problematic to resist their forming “private monopolies”. The Court did not consider the arguments of the government per-
suasive. They were contrary to the practice of several European states, comparable with Austria in size, which contained
the formation of “private monopolies”. Their experience illustrates the baseless character of the government’s cautions.
Thus, the Court opines that governmental interference leading to the legal case, is non-commensurate to the aim pursued
and, respectfully, is not necessary in a democratic state. In such case, Article 10 was violated.

In these conditions, the right of a state to introduce the licensing of audiovisual means of information receives a new
sense and a new purpose, namely, in the sphere of the freedom and pluralism of information securing that conforms to
public good32. The Court stated that the governments are not to regulate the licensing system of other than technical

30 Macovei M, Chefranova E.A. The European Convention on Human Rights and Fundamental Freedoms. Article 10. The right to
freely express one’s opinion. Precedents and comments. M., 2001. P.17.
31 “Informationsverein Lentia” and others against Austria, 1993. The official site of the European Court of human rights // http://
www.echr.coe.int/echr
32 “Observer” and “Guardian” against United Kingdom, 1995; “Informationsverein Lentia” and others against Austria, 1993. The
official site of the European Court of human rights // http://www.echr.coe.int/echr
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Hi YaupBepTbl 3aAYHIK HIiKOMi He 3bBAPTanics na NiusH3ilo Ha BAWYaHbHe, — KaMicis npbivina ga BbICHOBBI, LUTO raTa HA Mae
3HaYaHbHA: aboaBa raThbist 3asyHIKi pasrnsganics sk nausapnensis. bonbL 3a Toe, Napafokce ratar crnpasbl ¥ TbiM, WwTo Cya Bbl-
SIBIY HAacTynHae: MaHanonia A3sp)kaBbl, TO 00K NiLdH3aBaHbHe, EcbLb NpaBaMepHai (4. 1 apt. 10 KaBaHupli), agHak nagpabssHa
npaaHanizaeay, y sIko CTyMeHi raTkae ymsillanbHiLTBa EcbLib “HeabxoaHbIM y AaMaKpaTbivHbIM rpamaasTee”. MeHagiTa y3ragaHbl
aHanis i yaynse HanbonbLbl iHTapac (acabniBa onst 6benapyckara kamnaparbiicTa). CApop, ycix cpoakay, 3aknikaHbix 3absicbne-
YblLb MaBary KawToyHacbLAY, Npa skis BAA3euLa raBopka, HanbonbLubia abMexaBaHbHi Ha cBabody crioBa Hakrnagae Assapxkay-
Hasi MaHanonisi, a MeHaBiTa NoyHasi HemardbiMacbLib aXbILbLAYMSLb BALWYAHBHE iHAKLL SK Liepa3 HaLblsHaNbHbIA CTaHLbIi | TOMbKi
Y HekaTopbIX Bbinagkax i BenbMi abmexaBaHbIX rpaHiLiax — Mpbl Aanamose MACLOBbIX kKabanbHbIX CTaHubIsy. [anéka caranbHbl
XapakTtap nagobHbIX abMexaBaHbHSAY asHayae, LUTO siHbl MOryLb ObiLb anpayaaHbls TOMNbKi Y BbiNaaky HeabxoaHachkLi.

Y BbIHiKy TaxHIYHara nparpacy, gacarHyTara 3a anoLuHia A3ecauiroasbasi, ratbis abmexaBaHbHi CEHbHS HA MOoryLb ObiLb anpay-
AaHblA MepKaBaHbHAMI KOMbKacbkLi YacToTay i kaHanay. Akpams Taro, AaTbl4Ha raTara BbiNafKy HasyHbis abmexaBaHbHi LumaT
Y YblM CTpaLini C3HC Y 3bBA3KY 3 NaBeniyaHbHEM NiKy 3aMeXHbIX nepagaday, pasbflidaHbiX Ha ayCTPbIACKYIO ayabITopbito, Obl
paLusHbHeM AOMiHICTpaLpbIiHara cyda npbi3Haub NpaBamMepHachLb iX paTpaHbChsUbli Na kabani. Hapalue, Henbra chLbBsp-
Kalpb, LUTO He iCHye iHLbIX pallaHbHSY MeHLL abMexaBarnbHara xapakrapy; y sikacbli Npblknagy JacTaTtkoBa cracnauua Ha
NpaKTbIKy HeKaTopbIX KpaiHay, A3e anbbo BbigatoLLa NildH3ii Ha aaMbICNoBa araBopaHbIX YMOBaX, 3bMECT SIKiX MOXa 3bMsIHSILILA,
anbb0 NpagyrmemkaatoLLia po3Hbist opMbl YA3eny NpbiBaTHLIX acobay y A3erHackLi HaLbIsHanNbHbIX iHCTBITYTay. Ypag AycTpbli
npbIBEY AafaTkoBbl 3KaHaMiYHbl apryMaHT, @ MEHaBITa, LUTO ayCTPbIACKi pblHaK HaATa Marbl, Kab YMACBLLb TaKyH KorbKacbLib
npbIBaTHbIX CTaHUbIAY, skas Aas3sonina 6 nasb0erHyub iX KaHU3HTpaubli 1 y3bHIKHEHBHSA “NPbIBATHLIX MaHanonisy”. AprymMaHTbl
Ypany Cyn He nepakanani. AHbl cynapavallb 4oCLBEAY Hekanbkix aypanelickix A3spasay, cynapayHansHara 3 AyCTpbisii name-
py, A3 PO3HbIM YblHAM apraHizaBaHae axbILpLiSyrNeHbHe A3ApXKayHara i npbiBaTHara BALLMaHbHA CynpaBapkaella 3axajami,
SKiS MpagyxinstoLb CTBap3HLHE NPpbIBATHBIX MaHanonisy. 'aTa intocTpye 6e3rpyHToyHackLb ackusporay Ypaay. TakiMm usiHam, Cyn,
NiYbILp, LWITO YMALANBHILTBA, SKOe CTarna npagMeTam Crpayki, ECbLib HECYBbIMEPHBIM >XafaHaw mM3aLe Obl, aanaBegHa, Hst ECbLib
HeabxoaHbIM Y A3MaKpaTbIiMHbIM rpaMaa3Tse. Y Taki cnocab, mena mecua napyLusHbHe apt. 10.

Y ratbix ymMoBax npaBa A3spKaBbl YBOASiLb MiLdH3aBaHbHE ayapléBisyarbHbIX cpodkay iHdapMaLbli HabbiBae HOBbI CIHC i
NPbI3HAY3HBHE, @ MEHAaBITa, Y AkacbLi 3ab6eCbnaYaHbHA rapaHTbli cBaboapl i Nropaniamy iHdapmaupbli, ikasi agnassagae rpaMmag-
3kimM iHTapacam32. Cya 3asBiy, LUTO pasa HaublsiHaribHbIX ynaday paeyrnsagalib CbicmsmMy MiydH3a6aHbHs HS MOXa MpbIMAHALLA
na iHWbIX, He 3bBA3aHbIX 3 TAXHIYHBLIMI MbITaHbHAMI, NPbIYbIHAX, @ TakCama SIHO Hsi MYCillb 3amiHaLb cBaboa3e BbisyeHbHS, 3a
BblHATKaM natpabaBaHbHSAY, 3aMaLiaBaHbiX Y 4. 2 apT. 10. Y cnpase porepa Padsié Cya nactaHasiy, “wmo d3sp)kaeam 0a3eorie-
Ha KaHmparisieaup esiLYaHbHe Y nrsiHe apeaHisaupli Obl, y acabrigacbyj, y maxHidHbix acriakmax. [[ama, adHak, Hs 3HadblUb, WMo
NiYsH3ILIHbIS 3axadbl He NasiHHbI NadHadYanbeayya nampabasaHbHsaM Y. 2 apm. 10, arnbbo y npouinearnsiM ebinadky 2ama rnpbIesi-
110 6 da ebliHiKay, cynpaubneansix npadMemy i Npbi3Ha4YsHbHIO apmelkyna 10, axonneHasa pasam”.33 Y cnpaBe AympoHik Al34
Cyn npbi3Hay, WTO BblKapbICTaHbHE ANs NpbIiMa TAMNEBI3iNHbIX Nparpamay Takix TaXHIYHbIX MpblCTacaBaHbHSAY, SK, HanpbIknag,
crafjapoxHikaBblsl Tanepki, He Tpannsie Nag abmexaBaHbHe, sikoe 3bMsiitHae Y. 1 apr. 10.

[3apxayHas maHarionis y raniHe ayabiéBidyanbHbix cpoakay iHtbapmaupli pasrmsaganacs Cyaom sk Takasl, LUTO Cynsipavbiub
apTbikyrny 10, nepagycim Tamy, LUTO siHa Hsl Y CTaHe 3absicbneybiLb pasHacTanHackLb iHbapMaLbIiHbIX KpbiHiLay. MNagpabssHas
MaHananisaublsi He 3bAynsieLua HeabxoaHaw y 4oaMaKpaThiyHBIM rpamaasTBe bl MoXa ObiLb anpayaaHas Tonbki HeaaknagHbIMi
caubIsnbHbIMI BeIMOrami. AQHak, Y Cy4acHbIX rpamagaTBax Ba YMoBaXx 3bsiyieHbHS YC& HOBbIX crnocabay BALYaHbHS Abl pacnay-
ctody TpaHcgpaHT' epHal TaneBi3ii NpakTblYHa HeMaXKriBa anpayhaub icHaBaHbHE MaHanonisy. Haageapor, pasHacTaiHacbLb
rpamapakix 3axagay Hst MoXxa OblLb 3a4aBorieHa TonbKi Cirlami agHoOM BALWYanbHam KaMmnaHii3s.

[3esaHbHe apTbikyna 10 Takcama axonniBae KamapubIliHyro PIKIsIMY y ayobi€esidyarbHbIX CPOOKax Macaeall iHghapmaubli, HaBat
HAMEA3s4bl Ha TOW haKT, LTO HaUbIsTHANBHbIS Yragbi KapbICTaroLLa LWLIPOKIM MonemM AJ1sl ayTaHoMiIi BOri cTacoyHa HeabxoaHa-
CbLji YBAA3EHbHA abMexaBaHbHsY Y ratan cdapbi36. Y npbiHLbINe, PAKNsSMHas A3eHacbLb MYCiLlb aXbILbLAYNALLA 3 HANexXHawm
afKasHacbLo ¥ AayblHEHBHI fa rpamMaa3Tea, Npbl FaThiM acabniBas yBara naeiHHa HagaBaLUa MaparbHbIM KalTOYHaChLsIM, SKist
nsaub y nagMypKy AaMakpaTbluHara AsspxayHara nagy. Paknava, agpacaBaHas Aseusm, He nasiHHa 3bMsLlbaLb iHdapma-
Liblt0, 300MbHYI0 HALLKOAILL iM, iHA NaBiHHa YnivBaLb iX y3poBeHb hidblyHara, nebixivyHara i gyxosara pasbBilbLa37.

ApTbikyn 14 KaHB3HLbIi He Aanyckae SKyko-KOnbBeK AbICKPbIMiHALBIO NPbl BbiAadbl MiLSHIIAY, a Y BbiNaaKy A3sipxayHar MaHa-
nonii HA Mae npaea HenpanapLbliHa BbIA3SAsLE 3T3PHbI Yac NaniTbi4HBIM NapPTbISM, Npadg3besdaM ansbo iHWbIM YCTaHOBaM,
AKiS MatoLb N3YHYO ManiTblMHYH, paniriiHyto, dins3odckyto anbbo 3TeiuHYt0 Npbipody. Ons ausHki Taro, Ui bbina ganyluyaHa
JbICKpbIMiHaLbIst anb0o HenpanapLpbiiHackLb, HeabxoaHa Gya3se YnidbiLpb YCe acnakTbl NaniTblidHara, paniriiHara Abl caublsinibHa-
ra XblUbLiA aanaseaHan cynosrbHachLi38.

32 “A633pBap” i “MapgbisH” cynpaub 3nyyaHara Kapaneyctea, 1995; “IHdapmaubisiHcdapaiiH NeHTbist” Abl iHWbIs cynpaub AYcT-
pbli, 1993 (naBoane AdiubliHara caiiTa Qypaneiickara cyga na npa.ax Yanaseka // http://www.echr.coe.int/echr )

33 Iponepa Pagbié Al gbl iHw. Cynpaup LLBanuapsbli, 1990. AdiubliHbl canT Sypaneiickara cyaa na npaeax Yanaseka // http://
www.echr.coe.int/echr

34 AyTpoHik A" cynpaub LUsaruapsli, 1990. AdilbIiHbl canT Sypanelickara cyaa na npasax Yanaseka // http://www.echr.coe.int/echr
35 “IHdpapMaubliéHcdapariH JleHThif” abl iHWbIA cynpaub AycTpbli, 1993. AdiubliHbl canT Jypaneliickara cyga na npaeax Yanase-
Kka // http://www.echr.coe.int/echr

36 MapkT iHTapH Bapnar 'm6X i Knayc bipmaH cynpaub ®agapareiyHan Pacny6niki HameuubiHa, 1989. AdiubliiHbl canT Oypanei-
ckara cyga na npasax YanaBeka // http://www.echr.coe.int/echr

37 ChLjicnbl armsaa cnpasay y ratan Yacupl (“lHdapmaubiéHcdapantH JleHTois” abl iHWbIS cynpaub Ayctpbli, 1993; “A63apsap” i “lap-

AblsH” cynpaub 3nyyaHara Kapaneyctsa, 1995; ponapa Pagbié Al abl iHw. Cynpaup LLsariuapsli, 1990; AyTtporik Al cynpaub LBanuapsi,
1990; MapkT iHTapH Bapnar 'm6X i Knayc BipmaH cynpaupb ®agapatbiyHain Pacnybniki HameudbiHa, 1989) npbiBoasiuua nasogne: Makosen M.,
YedpaHosa E.A. EBponeiickas KoHBeHLMS O 3aLumTe NpaB YenoBeka M 0CHOBHbIX cBobod. Ctatbsa 10. MNMpaBo Ha cBo6oay BbipaXeHWUs CBOEro
MHeHus1. [NpeueneHTbl n kommeHTapuu. M., 2001.

38 EBponeiickue ctaHgapThl B obnacTy npaB YenoBeka: Teopus U NpakTuka yHKUMOHNpoBaHus EBponeinckon KoHBeHuumn o 3a-
LyMTe NpaB YernoBeka M OCHOBHbIX cBOGOA. YHuBepcuTeT MUHHECOTHI.
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reasons, and they are not to hinder the freedom of expression, with the only cases fixed in p.2 Article 10 as exceptions. In
the Groppera Radio case the Court decreed that “the states are allowed to control the organisation of broadcasting and,
in particular, in its technical aspects. This does not mean, though, that the licensing procedures are not liable to p.2 Article
10. In such a case it would lead to the results contrary to the subject and the objective of Article 10 as a whole33”. In the
Autronic AG case34 the Court acknowledged that the deployment of such devises as, for instance, satellite gadgets, does
not fall under the limitation of p.1 Article 10.

The state monopoly in the sphere of audiovisual means of information as such was regarded by the Court to be thwart-
ing to Article 10, the major reason being its impossibility to secure the diverse range of information sources. The absolute
monopoly is not a necessity for a democratic society. It can only be justified in case of urgent public needs. Still, in a modern
world of the new methods of broadcasting and the expansion of transboundary television, one practically can not ground
the existence of monopolies. It is vica versa, the whole range of people’s interests can not be satisfied by one broadcasting
company”35.

The jurisdiction of Article 10 also embraces the commercials in the audiovisual mass media, regardless of the fact that
the national authorities enjoy the broad autonomy for applying restrictions here36. As a matter of principle, the advertising
activity is to be carried out with proper responsibility to the society, paying special attention to moral values, the foundation
of every democracy. The advertisement targeted at children must not contain any information, that might do them harm, it
should allow for their physical, psychological and spiritual development37.

Article 14 of the Convention prohibits any kind of discrimination while granting licenses, and in case of state monopoly
any disproportionate distribution of airtime because of political, religious, philosophical or ethical reasons is inadmissible.
In order to evaluate whether the discrimination did take place or not, one should take into account all the political, religious
and social life aspects of the corresponding society38.

33 Groppera Radio AG and others against Switzerland, 1990. The official site of the European Court of human rights // http://www.
echr.coe.int/echr

34 Autronic Ag against Switzerland, 1990. The official site of the European Court of human rights // http://www.echr.coe.int/echr
35 “Informationsverein Lentia” and others against Austria, 1993. The official site of the European Court of human rights // http://
www.echr.coe.int/echr

36 Markt Intern Verlag GmBH and Klaus Beerman against FRG, 1989. The official site of the European Court of human rights //
http://www.echr.coe.int/echr

37 Abrief overview of the cases in this part (“Informationsverein Lentia” and others against Austria, 1993; “Observer” and “Guardian”

against United Kingdom, 1995; Groppera Radio AG and others against Switzerland, 1990; Autronic Ag against Switzerland, 1990; Markt
Intern Verlag GmBH and Klaus Beerman against FRG, 1989) is cit. from Macovei M, Cefranova E.A. The European Convention on Human
Rights and Fundamental Freedoms. Article 10. The right to freely express one’s opinion. Precedents and comments. M., 2001.
38 The European standards in the sphere of human rights: the theory and practice of the European convention onb Human Rights
and Fundamental Freedoms. The University of Minnesota.
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dapapckia BbiCnbl: KpaiHa, N0 A3i, NanitTelka, racnagapka

B KIPbIN KACbLSAH

Kipbin KacbusH (Hap. y 1982 r.) — HaBy4aeuLa Ha marictapckan nparpame Ba YHiBapCbIT3-
ue bpamaHy, HameuubiHa. AbcanbBaHT agassineHbHs “MikHapogHae npasa” hakynsraTy Mix-
HapoaHbIX cTacyHkay BY. aniHa topblablvHbIX iHTapacay — npaBa Jypanenckara 3bBA3y
i A3apxaBay-yasenbHiuay y KaHTaKcbLe aypaneickara npasa, Jypanencki BantoTHbl 3bBS3,
caublsinéria npaea.

dapapckia BbICMbl, KA 3HaxoAssuUa Ha naywnaxy namik LkoTeian i lcbnaHabian, sbaynswouua apxinansaram 3 18
rapbICTbIX BbiCcnay, TapbiTopbisii kansa 1400 KB. kM i HacenbHiLTBaM Tpoxi 6onblu 3a 47 Thicsyay YanaBex.

dapapckisn BbICMbl écblb YacTkato [laHckara kapaneyctea. 3rogHa 3b NepLlbiM apThiKyriaM KaHCThITyUbli [JaHii, sHa pac-
naycroksaeLLa Ha yclo TIpbITOPbIO KapaneycTsa, y TeiM Miky i Ha Papapbl. '3Ta 3HaybILb, WTO Papapckis BbICMbI pas-
rmsagarula sk Heag'eMHas | payHanpayHas yacTtka Kapaneyctea [aHii. Y gaHckiM honbKeTbIHIY (MapnaMaHT) ansa nacnoy
3 Qapapay 3ap333pBaBbIHbISA 2 MeCLbI, LUTO NepaBbillae NpanopLbIio HAaCeNbHILTBa Bbicnay CTacoyHa HacenbHiLTBa ycse
[Oanii. Y apnaBegHachbLi 3 Aktam ab camakipaBaHbHi 1948 p. ®apapbl 3baynsioLLa caMmakipaBaHato TIPbITOPLIAN y Mexax
CyBIp3HITATY [laHckara kapaneycTBa i Maloupb LIbIPOKIA MayHaMouTBbl Y cdhapax 3akaHagayyae i BoblkaHayyae yragay.
AdiLpbIiHbI cTaTyC Bbicnay 661y 3bMeHeHbl 3 “npasiHubli [aHii” Ha “camakipaBaHyto cynonbHacbUpb y Mexax Kapaneycrea
Hanii”. Akt ab camakipaBaHbHi CTBapbly paMbl Afia Welpokara camakipaBaHbHS, 3rogHa 3b skiMi Papapckis BbICMbI axbiLb-
LAYNSIOLb CBaO YNacHyH NaniTeiKy Y TOW CTYNEHI, Y AKOW iX palLdHbHI He 3akpaHatoLb [aHii.

®apapckia BbICMbl iHTArpaBaHbIs y aryrbHy0 apraHisaubiio 4aHCKixX cinay naniubli i cyaoBbIx CTPYKTypay. Hanpeiknag,
®dapapbl MaoLb CBOWM yNnacHbl KpbIMiHaNbHbI KOAJKC, AKi, agHaK, amanb iA3HTbI4YHbI AaHckamy. PalwaHbHI cygoy Ha ®apap-
CKiX BblCNax MoxHa neparneaseup y AnansubinHblM Cyase y KanaHrareHe. 1

Y sikacbLj rarnoyHara npbIHUbINY AaHCKasi KaHCTLITYLIbIA NpaayrnemKeae, LTo 3aMeXHbIS CNpaBbl i NbiTaHbHI 6scbneki Ycix
Yyactkay Kapaneyctsa [aHii Ecblb KaMN3aTaHUbISN AaHCcKara ypaay. IcHye cbljicnas i npausarnas cynpawa namik 4aHCcKiM ypagam
i hapapckim camakipaBaHbHEM 3 M3Tal 3absAcbneYbllb iHTapachl YCiX YacTkay kapaneycTsa ¥ capbl 3amexHae nanitbiki.

dapapckia Bbicnbl agknani cnpoby pacapaHayMy HakoHT noyHae HesanexHacbui y 2001 p. Tagsl npam’ep OaHii Hio-
pyn-PacmycaH aaknapasay, wro JaHis cnblHiub AaHCKy AanaMory npas vyaTblpbl ragbl, kani dapapLpl nparanacytoub 3a
He3anexHacbupb. ['9Taga diHaHcaBas NMbIHA ECbUb XblUbLERA BaXKHan N5 9KaHOMIKI BbicMay, ane He 3BaXkatodbl Ha Toe,
LITO BbIka3BaHbHI cn. Hiopyna-PacmycaHa 6bini acygxaHbla dapapuami, npam’epa nagrpbiMana 6onbluacklp AaHcKara
napnamaHTy.2 Cnpobbl ®apapay 3HOyKy pacnadaub NepaMoBbi 3 [laHisin HAKOHT HesanexHacbLi Obini NpausarHyTbis, ane
WaHUbl Ha aTpbIMaHbHE He3anexHacbli HaaTa manbifa. Akpamsa Taro, 6onbwacbkub y JIErTeiHry (hapapcki NaprsMaHT)
Bblka3BaeLLa 3a 3axaBaHbHe CcyBa3sy 3 [laHisn.

ManiTel4HbIA | KaHCTBITYLBINHBLIA CTacyHki namix Jadian | dapapckiMi Bbicnami 3baynsaiouua TpbiBanbiMi i rHyTKiMi. He
3Bakatoubl Ha Toe, WwTo af 1973 poky [AaHia 3bsynsielua cabpam Jypanenckara 3bBa3y, Papapckisi BbICTbI Bblkasanics 3a
Toe, kab 3acTauua uankam na-3a mexami 33. ApTeikyn 299 (6a) amoBbl, skas ycTaHaynisae Qypanenckyto CynonbHacbLb,
Kapka npa Toe, LWTO ‘raTad gamoBa He MaBiHHa npbiMsaHauua aa Papapckix Beicnay”. TakiM YbliHam, 3 npayHara rneasiya
CTBOpaHas A3iyHas cbiTyaupbls, Kani agHas YacTka Kapaneycrea (T.6. [JaHis) écbub YacTkalo 3ypasbBsady, Y TON Yac Sk A3bBe
iHWbIA (Papapckia Bbichbl | MpaHNsaHAbIA) Aa 33 He Hanexaub. bonbLu 3a Toe, Npatakon Aa Jamosbl ab Aany4aHbHi OaHii ga
Oypanewickix CynonbHacbLay npagyrnemkeae, WTo rpamaassaHe OaHii, skis xbiByub Ha Papapckix Bbicnax HA MyCsilb Tpak-
TaBauLUa SIK AaHCKis rpamaassHe Y 3HausHbHI famoBay. AgnaBeaHa, AaHCKis rpamaassHe, LWTo XbiByLb Ha dapapax HA éCb-
Lb rpamagssiHami Qypaneiickara 3bBasy. Papapckist cTacyHki 3 33, TakiM YbiHaM, paryntotoLiLia cnaubIsinbHbIMI ABYXOaKoBbIMI
AamoBami. Marybimae ganyyaHbHe ®apapckix Bbicnay Aa 33 BbimaraLbme HoBaw annikalbli HaKOHT YanewTsa ¥ 33, 3rogHa 3
npauagypan, sikas 3bMeLlyaHas y apTbikyne 203 gaHckae KaHCTbITyLbli, | aTpbiMae NoyHyto nagTpbIMKy [daHii.

['aTa ycé 3HaubILb, WTo PapapckKis BbICMbI, 3baynstoybics YacTkan KapaneycTtsa [aHii, pasrngaatoula sk Tpanuas kpaiHa
y KaHTaKcbLe 3. ®apmarnbHbis AadblHEHbHI Bbicnay 3 O3 parynotouua A3bBloMa AByx6akoBbIMi AamoBami — [JamoBan
ab ceabogHbIM raHani i [1Byx6akoBar gamoBan ab peibanoycree.

Takim YblHam, Papapckis BbiCMbl BbiOpani Hs Obilpb YacTkar gaHckara Yaneurtsa ¥ 93. AHbl 3akntodaloLb YnacHbIS 4amMOBbl
3 33 i iHWbIMI KpaiHami Npa3 kaHcynbTaupli i y cynpavpbl 3 4aHCKIM MiHICTIpCTBaM 3aMexHbIX cnpasay. Papapbl aTpbiMriBaoLb
iCTOTHbISI racnagapybla cyocbiabli aa JaHii, HaBaT HAMMeA3sybl Ha Toe, LITO YacTka BbiaaTkay BsapTaeuua y [aHito npas npogax
TaBapay i axblLbLAYreHbHe iHWae kaMapLbliHae A3eriHacbLji | CTBapaHbHe MpaLoyHbIX Mencuay y daHii.

3 nagnicaHbHem HoBae [lamoBbl ab cBaboagHbIM raHani namick Papapckimi Beicnami i 93 nepag Papapami HAMa ICTOTHbBIX
nepawkogay y npogaxbl TaBapHara akcnapty ¥ JQypasbeas. Paneln 60% kowTay dapapckara skcnapTy (abcantoTtHanm
HonbLuacbLto pbiba i peibHbIA NPaayKThl) 3akpaHani BbICOKiS Tapbidbl i/Lj KBOTbI, LUTO CTBapana nayHbls nepawukoabl npbl

1 B. Dahl, T.Melchior, L.A.Rehof, D.Tamm (eds). Danish Law in a European Prospective. P.509.
2 Link2 Exports — http://www.link2exports.co.uk/regions.asp?lsid=1969&pid=1453. — 23.05.2005.
3 (1) MayHamouTBbI, AKiA HagaA3eHbIs ratan KaHCTeITyupbiAn A3spxayHsIM BopraHam KapaneycTtsa, MoryLb ObiLpb Y Mexax, sKis

Bbl3HaYaHbIS 3aKOHaM, A3rneraBaHbls MXKHapOAHbIM apraHidaLbisM, LUTO CTBOPaHbIA Ha NajcTaBe y3aeMHae 3rofpl 3b iHLLbIMI A3sSpXaBaMi
Y M3Tax CrpbISHbHS pPa3bBiLbLI0 MiXXHapogHara npasanapagky i cynpadbl.

(2) Onsi npbIHALBLA 3aKoHanpaekTay AaTblvHa BbILWAW 3ragaHblX NbiTaHbHAY NaTpabyeuua 6onbliackUpb Yy NsLb LWOCTbIX rana-
Coy aj arynbHae konbkacbLi csabpay donbkeTbiHry. Kani 3akoHanpaekT He aTpbiMay 3ragaHae KorbKacbLii ranacoy, ane siro nagrpbimarni
6onbLuackLto ranacoy, skas natpadbyevua Ans NPbIHALBLSA 3Bbl4alHbIX 3aKoHanpaekTay, a Takcama Y TbiM Bbinadky, kani sro nagTpeiMae
ypaga, 3akoHanpaekT BblHOCILUa Ha padhapaHayM y agnaBefHacbLi 3 napagkaMm, 3bMeLlYaHblM y apTbikyne 42.
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The Faeroe Islands: land, people, politics, economy

H KIRYL KASCIAN

Kiryt Kascian (born in 1982) LLM student at the University of Bremen, Germany;
graduated in International Law from International Relations Department, Belarusian State
University. Legal interests deal with the law of the European Law and legal systems of
particular member-states of the European Union within the context of the law of the EU,
EMU, and sociology of law.

Situated roughly half way between Scotland and Iceland in the Northeast Atlantic, the Faeroe Islands are an archipelago
of 18 mountainous islands, with a total land area of some 1400 sq. km, a sea area of 274,000 sq. km and a population of
just over 47,000.

The Faeroe Islands is a part of the Kingdom of Denmark. According to Article 1 of the Danish Constitution it applies to all
parts of the Realm, including the Faeroes, which means that the Faeroe Islands are viewed as integral and equal part of
the Kingdom of Denmark. A more than proportionate quota of two seats in the Danish Folketing is reserved for the repre-
sentatives elected on the Faeroe Islands. As a self-governing territory under the sovereignty of the Kingdom of Denmark,
the Faeroe Islands legislate and govern a wide range of areas in accordance with the Home Rule Act of 1948. The islands’
official status changed from ‘County of Denmark’ to ‘self-governing community within the Kingdom of Denmark’. Under the
Home Rule Act a framework for extensive self-government had been estabiished, so the Faeroese oversaw their own af-
fairs inasmuch as their decisions did not affect Denmark.

The Faeroe Islands are integrated into the general organization of the Danish police force and the judicial structure. For
example, the Faeroes has their own criminal code, which is, however, almost identical to the Danish one. Decisions taken
by the courts on the Faeroes Islands may be appealed to the Court of Appeal in Copenhagen1.

As a main principle, the Danish Constitution stipulates that the foreign and security interests of all parts of the Kingdom of
Denmark are the responsibility of the Danish government. To safeguard the foreign policy interests of all parts of the Kingdom, a
close and continuous co-operation exist between the Danish governrent and Faeroese home rule government.

The Faeroe Islands postponed an attempt to hold a referendum for full independence in 2001 after then Prime Minister
Nyrup Rasmussen declared he would halt Danish aid after four years if they went their own way. This financial lifeline
is vital for the Faeroese economy but although Nyrup Rasmussen’s determined approach drew condemnation from the
islanders, he was backed by a majority of the Danish parliament.2Efforts by the Faeroese to re-open negotiations with
Denmark have continued, but their chances of gaining independence are small. Moreover, until now the political majority
in the Lggtingid has been in favour of upholding the ties with Denmark.

The political and constitutional relations between Denmark and the Faeroe Islands have proven to be very flexible and
strong. Though Denmark since 1973 is a member of the European Union, the Faeroe Islands have chosen to remain com-
pletely outside the EU. Article 299 (6a) of the Treaty establishing the European Community states that “this Treaty shall not
apply to the Faeroe Islands.” Thus, from a legal point of view, this created a strange situation in which one part of the Realm
(i.e. Denmark) is a part of the European Union, while two other parts (the Faeroes and Greenland) and are not. Moreover, a
protocol to the treaty of accession of Denmark to the European Communities stipulates that Danish nationals residing in the
Faeroe Islands are not to be considered as Danish nationals within the meaning of the treaties. Hence, Danish people living
in the Faeroes are not citizens of the European Union. Faeroese relations with the EU are therefore governed by special
bilateral agreements. Should the Faeroe Islands decide to join the EU, this would necessitate a renewed application of the
procedure enshrined in the Article 203 of the Danish Constitution and would receive the full support of Denmark.

This all means that the Faeroes being a part of the Kingdom of Denmark is being regarded as a third country in an EU
context, and the formal relationship is regulated by two bilateral agreements — a Free Trade Agreement and a Bilateral
Fisheries Agreement.

As the Faeroe Islands have chosen not to be a part of Denmark’s membership of the European Union, they negotiate
their own agreements with the EU and other countries, in consultation and cooperation with the Danish foreign ministry.
The Faeroes receive very substantial economic support from Denmark, even though some of the expenditure returns to
Denmark through the sale of goods and generation of other commercial activities and jobs in Denmark.

Fisheries as the Main Factor of the Faeroese Economy and Bilateral Fisheries Agreement between
the Faeroe Islands and the European Union

With an economy overwhelmingly dependent on the fishing and aquaculture industries, the Faeroes are aware of the
need to strengthen Faeroese capacity to deal with the challenges of a globalized world. Largely all other commerce in the

1 B. Dahl, T.Melchior, L.A.Rehof, D.Tamm (eds). Danish Law in a European Prospective. P.509.
2 Link2 Exports — http://www.link2exports.co.uk/regions.asp?lsid=1969&pid=1453. — 23.05.2005.
3 (1) Powers vested in the authorities of the Realm under this Constitutional Act may, to such extent as shall be provided by

statute, be delegated to international authorities set up by mutual agreement with other states for the promotion of international rules of
law and cooperation.

(2) For the enactment of a Bill dealing with the above, a majority of five-sixths of the members of the Folketing shall be required.

If this majority is not obtained, whereas the majority required for the passing of ordinary Bills is obtained, and if the Government maintains

it, the Bill shall be submitted to the electorate for approval or rejection in accordance with the rules for referenda laid down in section 42.
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A3enHacbLi Ha pbiHKy O3. 3rogHa 3 HOBak JamMoBaK, afcoTak aKcnapTy, 3akpaHyTbl Tapbidami, cknagae 3-5% dapap-
ckara 9KCrnapTy i cknagaeLla nepaBaxHa 3 KpaBaTkay. Y BbiHiKy 95-97% ycsaro akcnapTy 3Haxoagiuua Y BOnbHbIM raHAasi.
Takim YbliHaMm, nepanpavlaBaHas Ha Papapax mapckasi ppiba Mae 6ecbnepallkogHbl AOCTYN Ha pbiHak 33, ratakcama sK i
nacocb, y3ragaBaHbl Ha hapapckix akBadapmax. AAsiHbiM abmekaBaHbHEM Yy HOBal JamMoBe ECbLib TOe, LUTO Y BbiNagKy
HeJaxony yracHa BbinayrneHae pbibbl, ®apapbl HA MoryLb HabbiBaub pbiOy V iHLWae KpaiHbl, Hanpblknag, Hapsarii, i ganen
npagasaup sie Ha pbiHKy O3 Mpbl aAcyTHacCbLi Tapbiday.

28 nictanaga 2003 poky Papapckis Bbicnbl i A3 nagnicani 4aMmoBy HAKOHT ya3eny ®apapay y MNaHaypanerickain ceicTame
KyMynsiubli naxomkaHbHS. [[9Ta 6bIno nasbIThlyHbIM BbIHIKaM HSA TOMbKi ¥ nepamoBax 3 33, ane i 4N dapapckae npamMbic-
nosachbLi i rpamagaTea Haaryn.

Pbi6anoycTBa ik ranoyHbl YblHbHIK (hapapckae racnagapki.
[Byx6akoBas [lamoBa namix ®Papapckimi Bbicnami i dypanenckim 3bBA3am

3 racnagapkato, sikas amarnb Larnkam 3anexbliub aj pbibanoyHae i akBakynstypHae iHgycTpbisty, @apapckisi Bbicnbl 3ato-
Lb cabe cnpaBy HaKOHT HeabxofHackLj Y3MaLHEHbHS eliHae KaHKypaHTa3gonbHachLji Ha CyCbBETHBIM PbIHKY. 360nbLuara
ycs1 iHWas kamapubliHasa A3eriHacblp naxoasiub 3 pblibHan iHaycTpeli. Cenbckasi racnagapka, LWTo npakTblYHa Lankam
EcbLb CbIHOHIMam aBevkaragoyni, Mae Ha3HauvHbl XapakTap. Y Bogax, WTo atadatoub dapapckis Bbichbl, ppibanoycrea
axblubLAYNAOLb Tpaynepsl, skia 3absacbnevBatolp cbipasiHan dabpblki Na nepanpauoyLbl pbibbl.

AgHak, HagTa, siKyr 3HanLWi Ha BpbIThINCKIM Gaky ag naMmexxHaw niHii, WTo naassnse Watnanaskis | Papapckis Bbicnbl,
CTbIMynisiBana uikaBacbLb Aa MardbiMan HasiyHacbL,i pagosiday HadTbl i y hapapckix mapckix Bogax. Neplbis TacTaBbig
cbBigpaBaHbHi agobinica ¥ 2001 poky.

MaBenivyaHbHe racnagapyan camacToHacbLi €cbLb KNtodYaBblM hakTapam y 3absacbneyaHbHi ycTonnisara pa3bBiTky 1
CTbIMYMNSBaHbHS 3KaHaMiYHaW pasHacTanlHacbLi. TOHASHUbIA Aa 3bMSAHLI3HbHSA PbiOHBLIX 3anacay cTBapae Henepaagonb-
HbISI UsKKacbLi ¥ aTpbiMaHbHI NOYHaW skaHaMidHan HesanexHacbui ag JaHii.

MpapykTbl peibanoyctea cknagatoupb npbiknagHa 98% dapapckara akcnapty, 80% skora HakipoyBaeuua y KpaiHbl
O34, i TakiM YblHaMm 3bAyngoLLUa HaWranoyHenwato i agsiHato iCTOTHaK KpbiHiualo npbibbiTkay Ansg ®apapckix Bbicnay.
Y Taki cnocab ®apapckas akaHOMika BenbMi agvyBanbHas Aa 3bMeHay Ha YCACbBETHbIM PbiGHbIM PbIHKY. AgnaBegHa,
3KCMNapTHbIA NPbIOLITKI MOryLb Barawla rog ag rogy 3 npbldbiHay 3bMeHay y KOrnbKacbLi BbiNaBy i KOLWTaX, i raTbls 3bMeHb!
akasBaLbMyLb XYTKi YNIibly Ha YClo 3KaHOMIKY.

PoibanaBeLki onét cknagaeuua 3 189 cyaHay arynbHbiM TaHaxam y 68,500 BPT (2002).5 AHbl agpo3sbHiBatoLLa aj
Marnbix gpaynsiHbix NpbIbApaXKHbLIX cyaHay Aa cyyacHbIx dabpbikay-Tpaynepay. [aTbisa kapabni nossub pbiby NnepaBaxHa
Bakon ®apapay, ane kans 40% pbiObl 3 hapapckara aKCnapTy BblnayneHblst ¥ MKHAapOAHbIX Lii 3aMeXHbIX BOAAX.

Mapckis papmbl écbLb agHOCHa HOBato raniHot Ans Papapckix Bbicnay. Pacnavanacs ix A3enHacbLb Hanayvatky 1980-
x. Mpaaykubis mapckix dapmay 3bmsHanaca usaram ragoy. Y 2002 eviHbl akcnapT cknagay 23% arynbHara akcnapTy.6
dapapbl Haknani abmexaBaHbHI HA 3aMEXHYI ynacHacbLb C3apbl akBaKynbTypbl. 3amMexHas ynacHacbUb HA MoOXa
caraub 6onbl 3a 33% y cTaTyTHbIX hoHAaX PapapPCKiX akBaKyNbTYPHbIX KamnaHisy. [aTbis abMexaBaHbHi ThIM HS MEHLL
He nepagyxinini KaHTPOn HapB3CKiM riraHTam lMax Piw pasam 3b iXHbIM NapTH3paM BacTtnakc 6nisy nanosbl NpagyKupli,
cTBOpaHan Ha Papapckix Bbicnax.7 AgHak y 2004 poky raTblsl amexkaBaHbHi Oblini ckacaBaHbIs.

An 1 ctyaseHsa 1977 Gbino BblpalaHa cTeapbilb Bakon Papapckix Beicnay 30Hy peibanoyctea agnernacsuto 200 map-
cKix Minsy, n3e ®apapckis BbICMbl MOTyLb aXbilbLfyNsilb CBae CyB3P3HHbIS NMpaBbl 3 M3Ta AacbnefBaHBaHbHS, 3KC-
nnoaTaubli, KaHCIpBaLbli i MAHIMKMIHTY ¥ C3pb! XKbIBbIX pacypcay. TakiMm ybiHam, CynonbHacbhLp naragsinacs Ha Toe,
LUTO MeXbl 30Hay pbibanoycTea (y AanemniubiM ThiubiLLa TapbITOpPbli peibanoyHae topbicapbikubli CynonbHackLi) Matoub
caraub aa 200 mapckix minay. PeibanoycTtea y ix axblubusynsella y Mexax arynoHae pbibanoyHae naniteiki Cynonb-
HacbLi.8

["aTa ykntoyae KaHCapBaUbIlo i Harmis4 3a XbIBbIMi MapckiMi | naaBoAHbIMI pacypcami ¥ 200-minbHan peibanaseLkan 30He, a
Takcama raHzarsb, NpamMbICIOBYHO | SKansriyHyto NaniTbiky, TpaHCMapT, KaMyHikaubli, KynsTypy, agykaubito | AackneaaBaHbHi.

Namosa ab pei6anoyctee namix Sypaneickimi CynonbHacsLsaMi, 3 agHaro 6oky, | Ypaaam [anii i CamakipasaHbHem
dapapckix Bbicnay, 3b iHWwara 60ky, npbidHae ctaTyc Papapckix Bbicnay sik caMakipaBaHae iHTarpaBaHae yacTki agHae 3
KpaiHay-4Yanbuoy CynonbHacbLi.

3rogHa 3 [lamoBai, kaxHbl 60K Mycillb rapaHTaBaLb A0CTyn pbibanaBeLkiM cyaHaM iHwara 60oky 3 MaTaw peibanoycrea
Ha TapbITOpbIi, Kaa 3HaxoAsiuua y AroHau opbicablKLbli NaBoaie NnanaxaHbHSY, WTO 3bMellyaHbls y [Jamose.

Masoane [OamoBel, kaxHbl 6OK LWITOrog Bbi3Ha4Yae A3eNns ratara TapbITOpbIo pbibanaBeLkae opbicabikupli. Magctasan
[OnNsi raTkara BbI3HAY3HbHS ECbLib HannepLl paublisiHanbHbl MOHIOXKM3HT Y chapbl XbIBbIX pacypcay. 3rogHa 3 nanaxaHb-
HAMI apTbIKyny 2, naMmep aryfnbHara 4a3Borly Ha Bblflay agHaro Ui HekanbKix Bigay Bbl3Havaellla Ha nagcTtase HannenwbIxX
aTpbiMaHbIX HABYKOBbIX AaA3€HbIX, y3aemasarnexHacbLi Bigay, npaubl agnaBegHblX MiKHAapOAHbIX apraHisaubiay Obl iH-
WbIX iICTOTHBIX YblHbHiKay. [lacbns agnaBegHbIX KAHCYNbTaLbIAY BbIA3SANAIOLLA KBOThI BbifaBy pbibbl i paéHbl AN pbidana-
BeLKiX cygHay iHwara 6oky. baki [JamoBbl MatoLp 306ansHCcaBaHa CTaBilua fa cBaix naTpabay y agnaBegHbIM paéHe Bbl-

4 HanbynHelwwbiMi akcnapTHbIMI pbiHKaMi €cblib Bsanikas BbpbiTaHia (24%), Oania (21%), Tiwnaria (12%), ®paHubia (8%) i
HameuubiHa (6%) — Prospect Fgroya Landsstyri November 2003. P.19.

5 The Faeroese Securities Market — http://vmf.fo/EN/category.aspx?catlD=89. — 27.05.2005.

6 Tamcama.

7 Asennacbub MaH Piw Ha Papapckix Bbicnax axbiubusyngeuua M/® BactcanMoH npa3 M3H3AKapcKi KaHTPaKT namix ycimi

KamnaHisami y rpyne Bactnakc i rpyne Jlakconinr (Man ®iw). Man ®iw ACA Banopae 67% ratae kamnanii. ActaTHia 33% Hanexaub ix
napTHapam Ha ®apapckix BbiCcnax.

8 Mpaambyna [JamoBsl a6 puibanoycree namix 3ypaneiickai CynonsbHacsLio, 3 agHaro 6oky, i Ypaaam Oaii i CamakipasaHbHeM
dapapckix Bbicnay, 3b iHWwara 6oky.
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Faeroes derives from the fishing industry. Agriculture, mainly synonymous with sheep-raising, is of merely marginal signifi-
cance. In the waters around the Faeroe Islands, fishing is carried out with trawlers, which supply fish for the filet factories
on land.

However, discovery of oil on the British side of the boundary line between the Shetland Islands and the Faeroe Islands
has stimulated interest in prospecting for oil in the Faeroese marine territories. The first test drilling took place in 2001.

Enhancing economic independence of the Faeroes is a key factor in ensuring sustainable development and stimulating
economic diversity. The growing depletion of fish stock makes it very difficult to gain complete economic independence
from Denmark. Fisheries products counts for approximately 98% of the Faeroese export, 80 per cent of which go to the
EU4, and therefore the most important single source of income for the Faeroes. The Faeroese economy is thus very sensi-
tive to the international market for fish. Consequently, the export income can fluctuate significantly from one year to the next
because of changes in catch and price, and these fluctuations spread quickly throughout the economy.

The fishing fleet today consists of about 189 vessels with a total tonnage of 68,500 GRT (2002).5 They range from small
wooden coastal vessels to sophisticated factory trawlers. These vessels mostly fish around the Faeroes, but about 40% of
the fish that the Faeroese export comes from international or foreign waters.

The sea farming industry is a relatively new industry in the Faeroe Islands. It started in the early 1980s. Production has
been volatile over the years. In 2002 its export value corresponded to 23% of the total export.6 The Faeroes has imple-
mented foreign ownership restrictions on the aquaculture industry. Foreign interests could thereby not own more than 33
per cent of the shares in Faeroes aquaculture companies. The regulations have nevertheless not prevented Norwegian
Pan Fish in having the right to control about half of the Faeroe Islands’ production, together with their co-operating partners
in Vestlax.7 However, in 2004 this restriction was removed for the Faeroese fish farming industry.

It has been decided to establish around the Faeroe Islands, with effect from 1 January 1977, a fishery zone extending
to 200 nautical miles off the coast within which the Faeroe Islands exercises sovereign rights for the purpose of exploring,
exploiting, conserving and managing the living resources thereof and that the Community has agreed that the limits of the
fishery zones of its Member States (hereinafter referred to as the area of fisheries jurisdiction of the Community) shall ex-
tend up to 200 nautical miles, fishing within these limits being subject to the common fishery policy of the Community.8

These include the conservation and management of living marine resources within the 200-mile fisheries zone, sub-
surface resources, trade, fiscal, industrial and environmental policies, transport, communications, culture, education and
research.

The Agreement on fisheries between the European Economic Community, of the one part, and the Government of Den-
mark and the Home Government of the Faeroe Islands, of the other part recognizes the status of the Faeroe Islands as a
self-governing integral part of one of the Member States of the Community.

Under the Agreement each Party of it shall grant access to fishing vessels of the other Party to fish within its area of
fisheries jurisdiction in accordance with the provisions set out in the Agreement.

It is stated in the Agreement that each Party annually determines for its area of fisheries jurisdiction. The basis of such
determination is the need for rational management of the living resources. According to the provisions of Article 2 the total
allowable catch for individual stocks or complexes of stocks is defined taking into account the best scientific evidence avail-
able to it, the interdependence of stocks, the work of appropriate international organizations and other relevant factors.
After appropriate consultations, allotments for fishing vessels of the other Party and the areas within which these allotments
may be fished. The Parties of the Agreement aim to balance their fishing possibilities in their respective fishery zones, tak-
ing into account the habitual catches of both Parties. The level of fisheries taken by each Party shall not be of such a nature
as to jeopardize the full exercise of the fishing rights allocated under the Agreement.

It may be required by each Party that fishing in its area of fisheries jurisdiction by fishing vessels of the other Party shall
be subject to license. In this case, the competent authority of each Party communicates in due time to the other Party the
name, registration number, and other relevant particulars of the fishing vessels which shall be eligible to fish within the area
of fisheries jurisdiction of the other Party. The second Party thereupon issues such licenses in a manner commensurate
with the possibilities for fishing granted under the provisions of Article 2

As to Article 6 the Parties undertake to cooperate to ensure proper management and conservation of the living resources
of the sea, and to facilitate the necessary scientific research in this respect, in particular with regard to:

(a) stocks occurring within the areas of fisheries jurisdiction of both Parties, with a view to achieving, as far as practicable,
harmonization of measures for the regulation of fisheries in respect of such stocks;

(b) stocks of common interest occurring within the areas of fisheries jurisdiction of both Parties and in the areas beyond
and adjacent to those areas.

However, like other peripheral fisheries dependent communities bordering upon the North Atlantic, the Faeroese have not
found it compatible with their vital interests to become subject to the Common Fisheries Policy. The main reason is that the
Common Fisheries Policy is far from the main principles of the European Union that is the principles of free trade and level play-
ing field for competition. The root of the problem is that the European Union does not regard fisheries processes as industrial
processes but rather link them with agriculture closely related to social policy and regional policy. The Council of Ministers in the

4 The largest export markets are Great Britain (24%), Denmark(21%), Spain (12%), France (8%) and Germany (6%) — Prospect
Faroya Landsstyri November 2003. P.19.

5 The Faeroese Securities Market — http://vmf.fo/EN/category.aspx?catlD=89. — 27.05.2005.

6 Ibid.

7 Pan Fish’s operations in the Faeroe Islands are managed by P/F Vestsalmon — through a management contract between all of

the companies in the Vestlax group and the Laksaling group (Pan Fish). Pan Fish ASA owns 67% of this company. The remaining 33% is
owned by their close collaborative partners in the Faeroe Islands.
8 Pan Fish’s operations in the Faeroe Islands are managed by P/F Vestsalmon — through a management contract between all of
the companies in the Vestlax group and the Laksaling group (Pan Fish). Pan Fish ASA owns 67% of this company. The remaining 33% is
owned by their close collaborative partners in the Faeroe Islands.
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naey, 6epyubl Nag yBary 3Bbl4alHbISA BbinaBbl aboaByx 6akoy. Konbkacbklp BbinayneHam kaxHbIM 60kaM pbliObl HA MYyCiLb
cTBapaub Hebsicbneki NnoyHamy axblLbLAYNeHbHI0 NPaBoy Ha Bbinay pbiObl, WITO ycTansBaHbig [JamoBato.

KaxkHbl 60K MOXa Bbl3Ha4bILb, LUTO iHLWbLI 00K MOXa aXblLbUAYNSUb pblibanoycTsa Ha TIpbITOPbIi iIrOHaK pbICabIKUbIi
Ha NafcTaBe NiudH3ii. Y raTbiM BbiNafKy KAMMN3T3HTHbI BOPraH agHaro 60Ky ¥ HanexHbl Yac naBegamrisie KaMnaTaHTHaMy
BOpraHy iHwwara 60Ky Ha30y, paricTpaubliHbl HyMap Abl iHWbIA HeabXxoaHbIA AafA3eHbls peibanaBeukix cygHay, sikis MaoLb
aTpbiMalb NpaBa Ha Bbinay pbibbl Y TAPLITOPbII FOPLICABIKLbI iHWara 6oky. IHwbl 60K Ha raTan nagcTaee Bbiaae agnaBses-
HbIs NiU3H3Ii ¥ cnocab, WwWTo agnaBsgae MardybiMacblUaM BbiNaBy, SKist 3bMeLUYaHbIs ¥ apTbikyne 2.

Y agnaBegHachbLi 3 apTbikynam 6, 6aki axbiLupLaYnsaoLbp cynpady, kab 3abscbneybilb HaneXHbl MAHSIKMIHT | 3axaBaHbHE
XbIBbIX paCypcay Mopa i nacnpbisib HeabXxo4HbIM HAaBYKOBbLIM AackbrieABaHbHSIM y raTan cdaphbl, Y NpbiBaTHACkL AaTblYHA:

a. pbIGHBIX 3anacay, LWTo TpannsaLuLa Ha TapbITOpbISX pbibanoyHae opbicabIkLbli aboaByx 6akoy 3 MaTan AacArHeHbHS
rapmaHisaupli 3axagay ans parynssaHbHS pbibanoycrea 3 3axaBaHbHEM FaTbIX 3anacay y TOW CTyrneHi, Y SIKOW rata mardsima;
b. pbIOHbIX 3anacay arynbHara iHTapacy, siKia Tpannsiouua y TapbliTopbiSX BbinaBy aboaByx 6akoy, a Takcama Ha

CYMEXHbIX TOPbITOPbISX i Na-3a iMmi.

AfHaK, §K i iHWbIA NapbI3pbINHBIS rpamaa3Tebl ¥ MayHouHam ATNSHTBILBI, WTO 3anexaub af poibanoyctea, dapap-
ubl nivaub ArynbHyto nanitelky ¥ cdapbl pbibanoyctesa 33 HeagnaBeaHaw iXHbIM XbILbLEBLIM iHTapacam. [anoyHaro
npblyblHaW raTara €cbLb HacTynHas: arynbHas nanitbika y cdapbl peibanoyctesa 33 ganékas af Takix npbiHUbINay 33, sk
npbIHLbIN cBabogHara raHAMo Ui namepbl NpacTopbl Ans kaHKypaHLUbli. MpblybiHEI raTae npabnemsl nansraroub Ha ThiM,
WwTo Oypa3bBsa3 yBaxae pbibanoycrsa He 3a NPaMbICIIOBbI NpaLac, ane XyTyan Habnixkae ratyto raniHy Aa cenbckae rac-
nagapki, sikas cbuicna 3bHiTaBaHas 3 caupblsnibHato 1 parisHanbHato naniteikai. Paga MiHicTpay 3Ypa3bBsAsy Bblpallae Ha-
KOHT arynbHbIX Namepay BbifaBy, LUTO Y XafHbl cnocab He cTtacyeuua 3 HaByKOBbIMi abrpyHTaBaHbHAMI. QdhaKkTam Ecblb
TOe, LITO Lankam yCTOMMiBbIs nanynsaubli BAnikam Konbkacbli pblOHbIX 3anacay 3Haxoassuua nag narposain. [3sapxayHbis
cybebiabli ¥ QypasbBsase nagTpbiMAiBaOLb iIHBICTbILbII, SKiS HA OyayUb i HA MoryLb Gbilb cnroYaHbis. A BblHikam Asspxay-
HbIX CyOChIabIAY ECbLb HEA(IKTBIYHAS iHOYCTPbIS pbibanoycTsa.

Peibanaseuki pnéty 3ypasbBside 3aBaniki i 3agapari. []3gpxayHbis cybcbigpli narapLuarLb CbiTyaublto i LLKOA3SLb HaTyparb-
Hal KaHKypaHUpbli. [3apxayHbls cybcbigpli, WTO 3aaxBOYBalOLb iHBACThILbI, MycsAUb Obilb ckacaBaHbid. Jypanencki 3bBa3
rpyHTYyeLLa Ha BblKapbICTaHbHI 9KaHaMiYHbIX IHCTPYM3aHTay ANns JacarHeHbHSA NaniTbldHbIX MaTay. ArynbHas naniteika ¥ cdapbl
pblbanoycTBa nepakynbsae raTbls NpbIHUBINLI Aarapbl Harami, Kani sHa BblkapbicToyBaeLLa, kab aTpbiMaLb KaHTPOrb Na-Hag,
pacypcami HoBbIX YanbLoy.9 fany4sHbHe kpaiHay [NayHouHae ATnsaHTbiki, Y ThiM Niky | ®apapckix Beicnay, ga dypanenckara
3bBA3y BbIMaraubMe Taro, kab sHbl aAMOBINICA af yrnacHbIX PpbIBHbIX pacypcay Ha KapbICbLb AryrbHae naniTbiki Y cdapbl pbl-
GanoycTea, LUTO CTaHewUa Anst raTbiX KpaiHay BenbMi 3Ha4HbIM KpokaM Hasad.10

HOamoBa a6 raHani namixk ®apapckimi Bbicnami i dypaneitckivm 3abBa3am

Y 1974 roase J&rTbIHI agHaranocHa nparanacasay cynpaus nagavsl PapapckiMi Belcnami 3asyki Ha Yaneutsa ¥ 3. ApTbIKyn
3(1)11 MbiTHara kogakcy O3 agmbicrnoBa Bbikntodae Papapckist BbICMbl 3 MbITHae TapbITOpbli Aypaneiickara 3eBaA3y.

Yaneutsa ¥ O3 écbUpb NaTaHUbINHAK narpo3ain agaKkThiyHaMy BblkapblCTaHbHIO PbIOHbLIX 3anacay y dhapapckix Bogax
(y mexax 200-minbHae 30Hbl). 3amecT ratara 6bina 3aknovaHas YacoBasn JamoBa ab raHani namixk Papapckimi Bbicnami i
Oypanenckim 3bBa3am. 'aTast famoBa 6bina na cBaén cyTHacbLi famoBal ab cBaboaHbIM raHani i ¥ raTkan sikacbLi Obina
3aparictpaBaHas F'ATT. 'sTas [JamoBa ab raHani 6bina 3ameHeHas y 1991 roase adiubiiHato gamoBar ab raHani namik
dapapami i Aypanerickato CynonbHacbL, skas Obifla JamoBan Ha Y30p ThiX, WTO 3akntoyanics namik Q3C i kpaiHami
Oypanenckai Acaupbisaupli CBabogHara Maxanio ysaram 1970-x. Y akackLi YMoBbI, 3bMelwydaHan y [lamose, ®apapckisi Bbl-
cnbl Y 1993 roase npbiHani paxbim MN0B i BhikaHaHbHe iMnapTHbIX abaBs3kay na HekaTopbIX Bigax CnaxblBELKiX TaBapay.
MapaTtak Ha foagagseHylo BapTacblUb cknagae 3apas 25%.12 MNataa JamoBa ab ceabogHbiM raHani namik dapapckimi
Bbicnami i Aypanenckan CynonbHacbLto 6bina neparnedxana ¥ 1996 i 1998 ragox nacbnsa nepamosay namik 6akami. bely
3ameHeHbl npaTtakon 1 ab goctyne Ha pbiHak. HoBas gamosa namix Ypagam ®apapay i 33 npbidHae HaCTyNHbIA YacTki
Hamosbl ab raHani, WTo cTpauini Mo LiaHaBae parynsiBaHbHe, YBAA3EHbHE MaKCbIMyMy Ha 3KcrapT, abMexaBaHbHi Aa-
TbI4HA NACOCs!, CTaTbICTbIYHbI KAHTPOIb Abl iHLbIS aAMbICIOBbIS NaragHeHbHi Na iHWbIX NpagyKTax.

['aTas gamoBa ThiubILLA NpaayKTay, skis naxoassub 3 apapckix Bbicnay Ui 3 kpaiHay CynonbHachLi a Takcama:

i nagnagatroupb nag pasbasensl 25 i 97 MapmaHizaBaHae CbICTaMbI, iHLWbIS WTO 3bMeLlYaHbls Y Aaaatky || Jamosel,
sikas yctaHaynisae dypaneiickyto CynonbHCbLb, i iHLWbIS, YbIM Thisl, LUTO 3bMELLYaHbIA ¥ faaatky | ratai gamossl;

ii. 3ragBaroLua y npatakonax 1, 2 i 4 rataii [JamoBbl 3 HanexHaw yBarai fa naragHeHbHsY, sikia 3abscbneysatoyua
raTbiMi MpaTakonami.

BigaBouHa, npasb neparnsag npatakony | GonbluackLb NaYaTKoBbIX abMexaBaHbHAY Obini ckacaBaHbls. ['3Ta gano mardbl-
MacbLb PapapckiM Bbicnam 3kcnapTaBaLb 60MbLUYO YaCTKY iX pbIOHLIX NpagyKTay Ha pbiHaK QypasbBsidy 6e3 abMexxaBaHbHSY.
AgHak, garatyrnb 93 Mae KornbKacHbIs abMexaBaHbHi ¥ HEKaTOPbIX XKbILbLEBA BaXHbIX cdhapax dhapapckae npambiCrioBachLi.
Meparnag JamoBbl ab ranani 3pabiy sie 6onbL agnaBegHar npaeinam YcsacbBeTHae Apranizaupli Fananto.

1 motara 2001 poKy nayay cBato A3eMHacbLb HOBbI BAT3pbIHApHbI NpaTakon namik ®apapami i 33, aki Obly cknagHikam
Oamosbl ab rangni. Takim YbiHam, Papapckia Beicnbl 3aMauasari cabe 4OCTYN HA HAKICTOTHENWLWbI ANsi CBaén racnagapki
pbiHak. MNMaBoane npaTtakony, ®apapckia Beicnbl 3abaBasyouua NpbiHALL agnasedHbis npasinsl CynonbHacsLi, kab aa-

9 MpamoBa cn. Manbaapa AcrpeiMcaHa (ag 15 BepacbHs ctay npam’ep-MiHicTpam IcbnsaHabli) Ha agkpbiubLi KaHPaHUpl “An
Ocean of Opportunities” y Akypavipbl, IcbnaHapia 8 BepacbHs 2004 — http://www.framsokn.is/framsokn/frettir/utanrikismal/?ew_news__
onlyarea=&ew_news_onlyposition=10&cat_id=12104&ew_10_a_id=86643. —26.05.2005.

10 Tamcama.

11 1. MbiTHas TapbiTopbia CynonbHachkLi cknagaeuua 3: ... — TapbiTopbli Kapaneyctea [aHii 3a BbiHATKaM ®apapckix Bbicnay i
[paHNsHAbII.

12 Landsbanki Faroya Information Memorandum 2004. P.19
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European Union decides upon total allowable catches that are far above the scientific advice. The effect is that the very sustain-
ability of a high number of stocks is brought under threat. State subsidies in the European Union have encouraged investments
that will not and cannot pay off. The result of state subsidies is an inefficient fishing industry.

The fishing fleet in the European Union is too large and too expensive. State subsidies have aggravated the situation
and damaged natural competition. State subsidies that encourage investment should be abolished. The European Union is
based on using economic tools to reach political goals. The Common Fisheries Policy turns these principles around when
it is used to gain control over the resources of new entrants.9 The demand from the European Union that the countries in
the North Atlantic, including the Faeroe Islands, should give up control over their fisheries resources upon joining the Union
is a demand for them to go back into the past.

Trade Agreements between the Faeroes and the EU

In 1974, Legtingid decided by an unanimous vote not to apply for EU membership. Article 3 (1)10 of the EU’s Customs
Code, as amended, specifically excludes the Faeroe Islands from the customs territory of the European Union.

The EU membership is a potential threat to efficient management of the stock of fish in Faeroese waters (within the 200-
mile limit). Instead, an interim Trade Agreement was concluded between the Faeroes and the EC. The trade agreement
was fundamentally a free trade agreement and as such reported to GATT by the EU. This Trade Agreement was replaced
in 1991 by a formal agreement on trade between the Faeroes and the EEC, which was a mutual Trade Agreement of the
type made between EEC and the EFTA countries in the 1970s. As a condition of the 1991 trade agreement, the Faeroe
Islands in 1993 implemented a value-added tax regime and excise duties replaced the fiscal import duties on some con-
sumption items. The value-added tax (VAT) now stands at 25%.11 This Free Trade Agreement between the Faeroes and
the EC agreement was revised in 1996, and in 1998, after negotiations between the Parties, protocol 1 on market access
was replaced. A new agreement concluded between the Faeroese Government and the EU invalidates the following sec-
tions of the trade agreement: price arrangements, reference ceilings for export, restrictions on salmon, statistics control
and other product specific agreements.

This Agreement applies to products originating in the Community or the Faeroes:

(i) which fall within Chapters 25 to 97 of the Harmonized System, other than those listed in Annex Il to the Treaty
establishing the European Community, and other than those listed in Annex | to this Agreement;

(ii) which are specified in Protocols 1, 2 and 4 to this Agreement, with due regard to the arrangements provided
for in those Protocols.

Obviously, with the revised protocol 1, most of the original restrictions were removed, letting the Faeroes export most of
its fish products to the EU market without restrictions. However, EU still has quantitative restrictions on some areas of vital
importance for the Faeroese industry. The revision of the Trade Agreement also made it in better keeping with the WTO
rules.

On February 1t 2001 a new veterinary Protocol, which constitutes as a part of the Trade Agreement, with the EU was
enforced, and the Faeroes were thereby guaranteed access to the most important market. Under the Protocol the Faeroe
Islands undertake to apply the relevant Community rules to accept of live animals and animal products originating from
the EU, imports from third countries and undertake to send to the territory of the European Community only live animals
and animal products in conformity with the conditions laid down in this Decision. The Faeroe Islands agree to apply, in the
future, the conditions for imports from third countries fixed by European Community legislation for third country imports.

Concerning fish diseases (in particular, infectious salmon anaemia, ISA) the Faeroe Islands implemented Council Direc-
tive 82/894/EEC. The arrangement for the participation of the Faeroe Islands in the animal diseases computerised system
(ADNS) is to be established by Commission and Faeroe Islands officials.12 ISA is the biggest disease problem in the fish
farming industry in general and in the Faeroe Islands in particular. Outbreaks of this virus result in losses related to disrup-
tions in production and forced harvesting of fish in contaminated sites. The first outbreak of the ISA happened in the Fae-
roes in 2000 and was followed by a further five in 2001.13 The Norwegian salmon farming giant Pan Fish had outbreaks
in two of their sites in the Faeroes in both 2002 and 2003.14 In the Faeroe Islands the authorities have now prepared
national plan for combating the disease, which involve vaccination in the area at risk. An effective vaccine against ISA has
also been developed, but the industry is awaiting approval from the EU.[15]15 So, the Faeroes will be the first country in
the world to vaccinate against ISA.

The free trade agreement with the EU has eliminated tariffs on Faeroese processed fish exports to the EU (except for shrimp),
but there is still concern by some Faeroese fish processors that because the Faeroes is outside the EU, some EU companies
may still try to reduce Faeroese competition by promoting non-tariff barriers. This is one of the arguments for Faeroese member-
ship in the EU, but a stronger counter-argument is that membership in the EU will considerably reduce the country’s control over
its fishing stocks. One factor weighing against processing in the Faeroes is that a processing plant, e.g. in Denmark, can deliver
processed fish to the large European market more quickly than can a processing factory in the Faeroes.

9 Speech of Mr. Halldér Asgrimsson (took over as Iceland’s Prime Minister on September 15th 2004) on the opening of the
conference “An Ocean of Opportunities” in Akureyri, Iceland, hosted by ISB on September 8th 2004—http://www.framsokn.is/framsokn/
frettir/utanrikismal/?ew_news_onlyarea=&ew_news_onlyposition=10&cat_id=12104&ew_10_a_id=86643. —26.05.2005.

10 1. The customs territory of the Community shall comprise: ... — the territory of the Kingdom of Denmark, except the Faeroe
Islands and Greenland.

11 Landsbanki Fgroya Information Memorandum 2004. P.19

12 Recommendation by the Veterinary Subgroup EC — Faeroe Islands.

13 A Report of the Royal Society of Edinburgh Working Party on Infectious Salmon Anaemia. P.10.

14 Pan Fish Faeroe Islands http://www.panfish.no/newsread/news.asp?WCE=level2Faeroelslands&D=1&N=5011&L=2 — 29.05.2005.
15 Ibid.
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nycbLiLb XbIBbIX XbIBENAY i XbIBEMbHbIS NPaAYKThI, KIS NaxoAssub 3 TapbITopbli 33, iMnapT 3 Tpaluix kpaiHay. ®apapckis
BbICMbl rapaHTyloLb Toe, WTO ByayLb HakipoyBalb Ha TapbITOPbII0 O3 XKbIBbIX XbIBENAY i XbIBENbHLIA NpagyKThl Y agna-
Be[HacbLi 3 yMoBaMi ratara palusHbHs. Papapckis BbICMbl 3rogHbIsA ¥ Oyay4blHi MPbIHALL YMOBbBI HAKOHT iMMapTy 3 TP3WLiX
KpaiHay, sikia 3amauaBaHblsi ¥ 3akaHagaycTBe O3 AaTtbivHa iMnapTy 3 TPaNLix KpaiHay.

LLiTo ga xBapobay peibbl (Y npbiBaTHACbL, iH3KLbIMHAE aHaMii nacocto), Papapckis BbiCMbl NPbIHANI AbIP3KThIBY 82/894/
EEC. MNMaragHeHbHe HakoHT yaseny Papapckix Bbicnay y KamnyTapbi3aBaHal CbICTAME 3aXBOPBaHbHSY XbiBENay MycCilb
Obiub JacArHyTae namix dypakamician i camakipaBaHbHem ®apapckix Bbicnay.13

[amoBa a6 cabogHbim raHani 3 33 ckacaBana Tapbibl Ha 3KkcnapT pbibbl (r3Ta He AaTbiyblUb KPIB3ITKay), ne-
panpauasaHai Ha ®apapckix Bbicnax. AgHak, 4araTynb iCHye Henakomn HekaTopbIxX hapapckixX BbITBOPLAY pbibbl 3 MPbIYbl-
Hbl Taro, wTo ®apapckia BbiCNbl 3HaxoA3sLLa Na-3a Mexami 33, a TaMy HekaTopbia kamnaHii 3 33 moryub cnpabasaub
nasbasilua ag dapapckix KaHKypaHTay npas naaBblaHbHE HeTapblidHbIX 6ap’epay. [aTa 3baynsaeuua agHbIM 3 aprymaH-
Tay HaKoHT cpapapckara yaneyrtsa y 33. AfHaK Ha Toe iCHye 6ombLL MOLHbI KOHTapapryMaHT npa Toe, WTo Yaneursa y 33
iCTOTHa 3bMeHLUbILb KaHTporb Papapckix Bbicnay HaA ynacHbIMi pbiOHbIMI 3anacami. PakTapam cynpalb pa3bMsILIY3HbHS
nepanpawoyHbix chabpeikay Ha Papapax écbLb Toe, LWTo abpblka, Hanpelknaz, y [daHii 3amoxa aacTtaBiub Ha BAniki aypa-
Nencki pblHaK HaWIMaT XyT4aK, YbiM chapapckast.

3 nagnicaHbHeM HoBae [JamoBbl a6 cBabogHbIM raHAMi namix ®apapckimi Bbicnami i 33 nepag Papapami HAMa iICTOTHbIX
nepailkogay y npofaxbl TaBapHara akcnapty ¥ OypasbBsas. PaHen 60% kowTtay cdapapckara akcnapTy (abcantoTHai
6onbLuackLto peiba i pbibHbIS NPaayKThl) 3akpaHani BbICOKist Tapbldhbl i/Lii KBOTbI, LUTO cTBapana NayHbls NepaLukoabl A3en-
HacbLi Ha pbiHKy O3. 3rogHa 3 HOBalo AaMoBal, afcoTak 3KCnapTy, 3akpaHyTbl Tapbihami, cknagae 3-5% dapapckara
aKcnapTy i cknagaewa nepaBaxHa 3 KpaBaTkay. Takim YbiHaMm, 95-97% ycsaro akcnapTy 3Haxoagiuua y BonbHbIM raHani. 14
Takim YbliHaMm, nepanpavuaBaHas Ha Papapax mapckasi ppiba Mae 6ecbnepallkogHbl JOCTYN Ha pbiHak 33, raTakcama sK i
nacocb, y3ragaBaHbl Ha hapapckix akBadapmax. AAsiHbiM abmekaBaHbHEM Yy HOBa! JaMoBe ECbLib TOE, LUTO Y BbiNagKy
Hefaxony ynacHa BbinayneHae pbiobl, @apapbl HA MoryLb HabbiBaup pbiby ¥ iHWae kpaidbl, Hanpbiknag, Hapsarii, i ganen
npagasaub S€ Ha pbiHKY O3 npbl aacyTHacbLi Tapbiday.

28 nictanaga 2003 poky ®apapckis Beicnbl i 33 nagnicani faMmoBy HAKOHT ya3eny $apapay y MNaHaypanerickain cbicTame
Kymynsupli naxomkaHbHs. [[9Ta 6bIno nasbiThlyHbIM BbIHIKaM HSA TOMbKi ¥ nepamoBax 3 33, ane i 4N dapapckae npamMbic-
nosachbLi i rpamagaTea Haaryn.

BobiHikam JamoBbl ab raHani namik Papapckimi Bbicnami i 33 cTanacs Takcama Toe, WTo pap3pCKi MbITHbI 3aKOH 6a3y-
euua Ha MKHapoAHbLIM rapmaHi3aBaHbIM anicaHbHi TaBapay i ceicTame kogay Pagbl mbiTHan cynpausl (CCC), a MbITHbISA
nowniHbl — Ha Tapbipax 33 i FATT.15

BbicHoBa: IcbnsiHA3Kass Maganb 3aMecT YaneuTsa y dypasbBase

dapapckia Bbicnbl agmoBinics ag Yaneurtsa y 33. 3amect ratara ®apapbl MaloUb A3bBe 4AMOBbI, SKist paryniooLb
iXHbIsi cTacyHki 3 QypasbBsazam. MNeplas 3b ix ab pbibanoycTee, sAkasa 3absacbnedsae goctyn ®apapckix Bbinay i 33 aa
npbIBGAPaXKHBLIX BOAAY aAHO agHaro 3 matan peibanoycrea. [pyras namosa — ab raHani, akas 3absicbneyBae ckacaBaHbHe
MbITHbIX MOLUTIHAY | KONbKACHbIX abMmexkaBaHbHAY Y raHani namik apapckiMi Bbicnami i Aypasbesasam. MNpas Papapsl, WTO
“cTpaTariyHa pa3bmeluydaHbig” nobay 3 nayHouHa YacTkalo pbiHKy 33, npansratroLub 3pyYHbIst parisHanbHbIs | MikHapoa-
HbIS MaBeTpaHbIa WnAxi namik 33 i IcbnaHabIAN.

[anenwebl pasbBiTak cracyHkay namix ®apspckimi Bbicnami i AypasbBa3am MOXHa pasrnsgaub 3 PO3HbIX NIPCMaKTbI-
Bay, agHak HeabxogHa Opaup nag yBary CTPYKTypbl dhapapckae racnagapki, skasd uankam 3anexoiup ag pbibanoyctsa
i akBakyneTypbl. 3 agHaro 6oky, yaneursa y 33 gna dapapckix Bbicnay Hs MycCilb Obilb agpbliHYTbIM Lankam rpamajs-
TBaM. [lanenwbia BbICINKi MatoLpb ObiLb 3pobneHbiMi, kab 3absacbneybiUb WTorod nagBeniyaHbHe KonbKachLi NpbiXinbHikay
yaneurtsa y 93. Ane, 3b iHWwara 60Ky, NayHo4YHa-aTNAHTbIYHbISA A35pXKaBbl Lankam 3anexalb ag pbibanoycrea. AHbl 300-
neni cTBapbILb YCTONNIBYIO CbICTOMY pribanoycTsa 3 ahaKTblyHal iHAyCTpbISn. [3TbiM A3spXaBaM HemardysiMa agmosiuua
af, KaHTporo 3a pbiGHBIMI pacypcami i Aanydbiuua Aa arynbHav nanitbiki ¥ cdapbl pbibanoycTsa, sikas Aakasana, LWTo Hs
€cblb Y CTaHe KipaBaub yracHbIMi pacypcami.

ApHak nagaeuua, WTo lcbnaHabisa 3baAynseyua HaunenwsimM npbiknagam ans ®apapay, acabnisa kani Bagseyua npa
dapapckyto racnagapky. beaymoyHa, lcbnsHabis 6onblias 3a dapapsbl, ane elHas dkaHOMika 3acHaBaHasi Ha pblOHai
npambicrioBacbLi. Harnmeassybl Ha Toe, WTo pbibanoycTBa écblpb MEHLUbIM, YbIM paHen, cknagHikam BYT1, meHaBiTa siHO
AamiHaBana Y IcbnsHaskan akaHoMmiubl ¥ paHenwbl napbisg. bonblw 3a Toe, IcbnsHabia Ecblb KpaiHan 4abpabbity, 3
BblaaTkaMi Ha rata npbiknagHa ¥ ABa pasbl MEHLUbIMI, YbIM Y iHLLbIX MAYHOYHbIX KpaiHax 4abpabbiTy. BeikapbicTaHbHE Icb-
NAHAbII ¥ akacbui Magani ansa dpapapckae AsapxaBbl 4abpabbITy Ecblb XKblLbLUA3A0MbHAM HA TONbKI Tamy, LWTO siHa Obina
nacbnsixoBa yBacobrieHa y Icbnanapli, ane Havnepl npa3 nagabeHctBa abeasbBlox racnagapkay. Hanpeiknag, y 1998
poKy npblknagHa 73% lcbnsaHaskara TaBapHara akcnapty i kansa 50% arynbHara skcnapTy cknagarni npagyKTbl peibanoyc-
TBa i ppibHal nepanpavoyki. Ha ®apapckix Beicnax anowHas nivba gacarana 99%.

dapapckiM BbicnaMm BapTa BblkapbiCTalb AocbBed IcbnaHAapli | NpbIHALL 3akaHagayctBa O3 y chapbl ParynsiBaHbHA
3aMEXHbIX iHBICTbILbIAY 3b HELUMaTIiKiMi Maabidikaubismi 3 MaTan abapoHbl BeNbMi agyyBarbHara caktapy pbibanoyHae
npambicnoBackLi Ha Papapax. [9Tkas naniTelika cTanaca 6 cTaHoy4bIM CbirHanam Ans WMaThnikix 3aMexHbIX iHBacTapay.
BblkapbiCTaHbHE 3akaHagaycTBa, CTBOpaHara Ha lcbnaHabli, 6yase kapbiCHbIM Ang ®apapckix Bbicnay y CTbIMynsBaHbHI
pasbBITKY hOHAABbIX | AAKYM3HTapHbIX pblHKay, hoHaay ysaemaganamori, poni 6aHkay, 6pokapay i r.4., a Takcama y axbl-
LbLAYNeHbHi 3ragaHbimi cyb’ektami ix abassaskay.

13 Recommendation by the Veterinary Subgroup EC — Faeroe Islands.

14 Fiscal Adjustment and Economic Progress: an Optimal Fiscal and Legal Framework to Promote Economic Growth and
Investment in the Faeroe Islands. P.54.

15 Landsbanki Fgroya Information Memorandum 2004. P.23.
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With the signing of the new free trade agreement between the Faeroes and the EU, the Faeroes no longer faces signifi-
cant impediments to selling processed exports to the EU. Previously, 60% of the value of Faeroese exports (largely fish
and fish products) were affected by high tariffs and/or quotas and were thus constrained in entering the EU market. With
the new agreement that level has fallen to about 3%-5% (i.e. some 95-97% of all Faeroese exports are listed as free trade),
with the principal export affected being shrimp.16 Thus, Faeroese processed pelagic and demersal fish can now enter the
EU market without impediments as can the processed salmon from the aquaculture industry in the Faeroes. One constraint
in the new agreement is that in the event of a shortfall of its fish supply, the Faeroes cannot buy fish from another country
such as Norway and on-sell it in the EU market without attracting tariffs.

On 28th of November 2003 the Faeroe Islands and the EU made an agreement on Faeroese membership in the Pan-
European System of Cumulation of Origin. This was a positive breakthrough in the negotiations with the EU, and for the
Faeroese industry and society as a whole.

Because of the trade agreement concluded with the EU, the Faeroese Customs Act is based on the international Cus-
toms Cooperation Council’s (CCC) Harmonized Commodity Description and Coding System and customs duties are based
on the EU GATT rates.17

Conclusion: Iceland’s Model instead of the EU Membership

The Faeroes rejected membership in the EU. Instead, the Faeroe Islands negotiated two agreements with the EU, one
on fisheries — which provides for access by the EU and the Faeroes to each others’ coastal waters to fish — and the other
on trade — which broadly provides for the abolition of customs duties and quantitative restrictions in trade between the EU
and the Faeroe Islands. The Faeroes is “strategically located” close to the Northern EU market with convenient regional
and international air links with the EU and Iceland.

The further development of the relations between the Faeroe Islands and the EU could be seen from the different per-
spectives, however taking into account the structure of the Faeroese economy completely dependent on the fishing and
aquaculture industries. From the one side, membership in the EU for the Faeroe Islands should not be dismissed out of
hand publicly. An on-going effort should be made to ensure that membership in the EU is appraised on an annual basis.
But the North Atlantic States, such as the Faeroe Islands, depend upon fisheries for a living. They have managed to build
sustainable fisheries with an efficient industry. It is impossible for them to give up control over the fisheries resource to enter
into a system of the Common Fisheries Policy which has proven itself unable to manage its own resources.

However, it seems that Iceland is the best proxy for the Faerces and in particular for Faeroese economy. Certainly,
Iceland is larger, but it is a fishing-based economy. Whiie fishing is less of a component of GDP now than in the past, it
dominated the economy in the earlier period. Furthermore, Iceland is a welfare state that costs about half of the other
Nordic welfare states. Using Iceland as a model for the Faroese welfare state is viable not only because of the success of
the Icelandic model, but also because of the simiiarity of the two economies. For instance, in 1998, about 73% of Iceland’s
merchandise exports and about 50% of total exports were accounted by fishing and fish processing, versus 99% of total
exports in the Faeroes.

The Faeroes should follow the example of iceland and adopt the EU legislation on the treatment of foreign investment,
with a few caveats to protect Faeroese sensitivities in the fishing sector. This would send a positive signal to all foreign
investors. Review of the legislation created by Iceland will be helpful for the Faeroe Islands to promote the development of
a stock exchange, bond and bills markets, mutual funds, the role of banks, brokers etc and appropriate responsibilities.

16 Fiscal Adjustment and Economic Progress: an Optimal Fiscal and Legal Framework to Promote Economic Growth and
Investment in the Faeroe Islands. P.54.
17 Landsbanki Fgroya Information Memorandum 2004. P.23.
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CknapaHae rpamMmag3saHCTBa

H Yro ys m’io A33A

Yro Ya Mo [Aaza — Gakanayp npasa Ha dakynbTaue npaea i nanitanérii Beiwaniwara Haubl-
AHanbHara YHisapcbiTaTy iMa Cbe.Mapkyca, fMima, Mapy (1995-2000).

Takem dpykyeuua 3 nackaeali 3200kl aymapa
YBoA3iHbI

TaHAsHUbIi Aa rnabanisaubli i y3aemanpaHikHeHbHS! KpaiHay, siKis XxapaKTapbi3ylolb Cy4YacHbl CbBET, BbIMYLLAKLb
neparnegselb NayHblst NPbIHUbIMNGI | KAHUSMUbI, SKiA paHer npbiMarnics i BolkapblCTOyBanica agHaranocHa cyb’ektami
MidXHapogHara npasa. [3Ta agbbiBaeuua i 3 NpbliHUbINAM MiXXHapo4Hara npbiBaTHara npaea, siki CbUbBApAXKae, WTo
“HIXTO HA MOXa MeLb ABa rpamMaa3sHCTBbI”, i AKi Na cyTHacbLUi yaynse cabon ycaro Tonbki agMoyHyo hapMynéyky iH-
Wwara npbIHUbINY MiXKHapoAHara npbiBaTHara npaea, Ski agHaranocHa npbiMaycs AakTpbiHalk npaBa amanb [a kaHua
JBauuaTtara ctaroasbssi; NpbIHUbINY, NaBOANe Akora “kKoxkHasa acoba naBiHHa Meub rpamaassHeTBa”. TakiM YblHaM,
Aa kaHua 20-ra ctarog3b3s MixHapoaHae npbiBaTHae npaea npbi3HaBana 3a acobal npaBa Melb TOMbKi agHo rpa-
Maa3siHCTBa, agnaBefHa, He ObiNio MardbiMbiM NpbI3HaLb 3a agHon acoban 6onbiu 3a agHO rpaMaa3sHCTBa.

pamaassaHcTBa, NaBoase HabonbLL pacnayclomxaHam KaHLaMNLUbli, MaBiHHA pa3rnagatila sk HaTypanbHbl CTaH Yanasedan
iCTOTbI, | raTa HA Tonbki PyHAAMIHTamNbHLI KaMeHb NaniTblYHan, ane i rpamag3sHckan npasasgonbHacsLi. [pamaassHcTBa —
raTa “cTaHosill4a NpblHaNeXHachLi Aa cyrnonbHackLi NayHan Haupli”. TpaabILibiiHa NiYvbiLLa, LWTO BbI3HAYSHBHE | parynsiBaHbHE
rpamaassiHCTBa 3bsiyrisielilia KaMnaTaHLbIAN KOXHaW A3apKaBbl. TakiM YblHaM, pa3bBiLbLE KMnsiCbl4HaM AaKTPbIHbI, A3e rpamMag-
35HCTBa TpaKTyelLla siK XapakTapbICTblKa, sIKylo A3spaBa Hadae CBaiM nagaaHblM, npaudarsaeLya ga cydacHan KaHuanubli
rpamafssiHCTBa, Y SIKOW akpamsi KaMN3TIHLbIi A35pXKaBbl raTa ALY NpaBa KoXHav Yanaseyar acobbl.

pamagsaHcTBa npas yctansBaHbHe 3bBA3KY 3 NayHan A3sfpXaBail Hagae iHAbIBigY topblabl4Hae 3acTynHiuTea y
MiXKHapoOHbIX CTacyHkax. [aTa 3Haubilb, WITO rpaMaf3sHCTBA MoXa Obllb Bbl3Ha4YaHa sk nanitbl4Ha-npayHbl 3bBs-
3ak, siki ab’'agHoyBae acoby 3 nayHaw Asapxasal. [9Tbl 3bBA3aK Npagyrrnesksae axblUbLayneHbHe A3spXKaBan QyHK-
LbIsY axoyHika acobbl Y oblinnsiMaTbIbYHbIX CTacyHKax, agHak natpabye ¥ agkas BepHacbUi i aggaHachUi. 3 rmepasiwya
OaKkTpbIHbl MidkHapogHara npaea, rpamag3sHCcTBa cTBapae namik acobai i A3sip)kaBai 3bBsi3ak TakoM iHTAHCIYHacbLUi i
namMepy, WTO HemardybiMa HaBaT Mapblub ab ABYX Ui TPOX rpaMaa3siHCTBaX, A3bBHOX Lii TPOX pagsiMax.

Harneassaubl Ha rata, kani Mbl 3004bIM Ca LWUNAXY pa3rnsagy AakTpbIHbl | 3aCAPOA3iM yBary MeHaBiTa Ha npakTblYHa-
npayHbiM acnakue rpamaassiHcTBa, agpasy X naycrae nsitaHbHe: “Lli HA moxa iHAbIBiA Melb raThl NpayHbl 3bBA3aK 3
bonen YbiM agHon a3apxasan?”

[bickycii HAKOHT agHaro Ui 6onew 3bBs3Kay 3b A39pXKaBa He 3baynsaoLLa HOBbIM MbITAHbHEM; YXKO Y aHTblYHaCbLi
icHaBani posHbIg NagbIxodbl Aa ratan npabnemsl. BoiknioyHasa npeipoda rpaMaassHcTea y Peive, Akas BbldHavanacs
cnosami “Duarum Civitatum civis esse, nostro jure civile, nemo potest”, y 'paubli, HaagBapoT, 3bMAHANACA Marybl-
MacbLIi0 MeUb Hekanbki rpamagaaHcTeay. Ha npaugary CapagHaseyvya i Aanen, npa3 Hasavacbcee, rata Tama npaxog-
3iub y Mexax cnabopHiuTBa ag3HadaHbIX BblWSH nagbixogay. Hanpeiknag, y 19 craroasbasi HameudbiHa gassansana
MeLb HeKkanbki rpaMmag3siHcTBay agHavyacoBa, a 3akaHagaycTtsa BaHaubli, HaaaBapoT, yTpbiMAiBana nanaxaHeHi, SKis
3abapaHsani xbixapam Meub 6onei 3a ag3id pbiablYHbl 3bBSA3aK 3b A3sipXKaBali.

MapgBoriHae rpamag3siHCTBA

3 ycix BapblsiHTay CknagaHara rpamag3siHcTBa NafaBoliHae rpamMaassiHCTBa 3bsiynsieya Hanbonbll pacnaycromka-
HbIM i NPOCTbLIM. AAHO Npaayrnegxeae cnanyyaHbHe ¥ agHbIM YanaBeky ABYX NpayHbIX 3bBA3Kay 3b 43bBIOMa NayHbIMi
O3spXaBami, i capop Aro YblHbHiKay 3Bbl4alHa BblflyYaloub HaCTYMHbIA:

1. NepwanayaTtkoBae HabbILbLIE — Kani YanaBek Hapag)xaeluua Ha TIpbITOpbli A3ApXKaBbl, A3€ A3elHivae jus soli,
a aro Gaubki Ui HexTa 3b iX 3bAynsAwULa rpamMag3sHaMi KpaiHbl, A3e icHye jus sanguinis. Hanpbiknag, asius, sikoe
Hapagxaeuua Ha TapbiTopbli Makcblki (jus soli), mae 6aubkoy — rpamapassHay banisii (jus sanguinis) i npaxbiBae y
baniBii, Mae nagBoliHae rpamag3sHCTBa — M3KCblIKaHCKae i 6aniBivickae.

2. Habblubué BbiTBOpHae — HabbiUubLE rpamMaa3sHCcTBa, A3sKyloudbl nobomy dakTy, siki agposbHiBaeuua aj Ha-
pagXaHbHSA, Hanpbiknag, wnob, HaTypanisaubia i r.4. Y raTelX BbiNagkax naaBoriHae rpaMaj3sHCTBa 3anexbilb af
cBabofHara BoneBsbiAyneHbHA acobbl, skoe ab’aaHoyBae se 3b AWY9 afHON NayHaw naniTbl4Han cynonbHacbLlo, se
KynbTypan, CTbINAM XblUbLS | € CbiICTaMan KalwToyHacbLUay. Hanpbeiknag, rpamag3sHiH HameudbiHbl, siki, naBoane
3akoHy [anbbpyka, npbl HasiyHacbLi 3roabl 3 60Ky A3sipXKaBbl Mae MardybiMacbLb HabbILb Apyroe rpamaa3siHcTBa 6e3b
HeabxofHacbLi ckacoyBalb HAMeLKae rpaMaa3stHcTBa, Moxa Habblub rpaMagssHcTBa Kantombii, nakonbki 3akaHa-
JaycTBa ratan kpaiHbl Takcama He natpabye ckacaBaHbHSA rpamaa3sHCTBa NaxoAXaHbHS.

3. HabblubLE na naragHeHbHi — kani icHyoLb NayHbIA ABYX6akoBbIs Ui LMaTbakoBbis NaragHeHbHI ab aBaiHbIM rpa-
Maa3sHCTBE, siKist Moryupb OblLb reHaparnbHara Tbiny, Hanpblknag, naragHeHbHe namix lMwnanrian i Yeini, Mapy, Maparsaem,
Batamanawn, banisian, Hikaparya, OkBagopam, MaHgypacam, ApreHTeiHan i Kantombiain, Ui namexasara Tbiny, sikoe, Ha-
npbiknag, 3amauaeaHa y ManiteivHan KancteiTyupbli Kantombii ¥ gavbiHEHBHI Aa namexHara HacenbHiUTBa.
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Pawwyybls naniTel4HbISA, 3KaHaMiYHbIS | caublafibHbISA 3bMEHbI, 3b SKiMi CyTblKHYNnaca JyanasewTBa, NpbIBAni Aa He-
GayHara paHewn y3poyHIO Mirpaubli. becbnepanbiHHbIS y3aeManpaHikHeHbHI | rnabanisaubia gatoub naactaBbl Mep-
KaBalb, LUTO 3Tl Npauac Oyase npausreauyua i ganen. Ycé rata npbiBOA3iLb Aa Taro, WTO CEHbHS écblb Beparog-
HacbUb iCHaBaHbHA HSA TONbKi NagBonHara rpamagssHcTBa, ane i MynbTbirpamag3saHcTBa — Kani iHAbIBi4 3rogHa 3
KaHCTBITYLbIAHBIMI 3aKOHaMi pO3HbIX KpaiHay Mae Gonbll 3a ABa rpamMaa3sHCTBbl agHayacoBa. HacTynHbl npbeiknag
AaBoasiub, Ak nobaa acoba 3 JlauiHckanm Amapbiki MOXa 3bsynayua ynaganbHikam G6onblw ag ABYX HOPbIObIYHbIX
3bBA3Kay 3 NAYHbIMI A3sipXXaBaMi:

Kani, Hanpbiknag, napyaHcki gbinnamat 6apa wnob 3 6pasbinbekan KaH4ybliHal i Y iX HA MAKCbIKaHCKalM TapbITOPbIi
Hapagaeuua Xnonyblk, TO raThl Xnonyblk Oyase Meub agpasy Tpbl rpaMaa3siHCTBbI — napyaHckae, 6pasbinbckae
i MakcblkaHckae. baupbki riHyub, i A3iua 3acTaeuua cipaTon; Aro ycblHaynse rpamaassHka OkBagopy. TakiM YblHam
€H HabbiBae YaubBepTae CBaé rpamaj3siHCTBa i Janein Ha npausiry cBawro XbilblUs r3Thl XJIONYbIK TakcamMa mMoxa
aTpbiMaub AWY3 Wapar. Hanpbeiknag, éH Bblpallae axaHiyua 3 rpamagasiHkan BaHacyanbl i npa3s rata atpeiMniBae
naTae rpamaassHcTBa. Y BbiNagKy CbMepLi CBaél XOHKi, €éH Hs cTpayBae cBalro rpamagssiHcTBa BaHacyanbl, HaBaT
Kani Bbipallbllb HaubisitHanizaBauua y KanomMbii. bonbLu 3a Toe, Kani €H Bbipalubllb a)xaHiuua i3Hoy Ha, Hanpelknag,
npaacTayHiubl banisii, éH cTaHe ynaganbHikam agpa3sy CcsiMi pO3HbIX rpaMag3sHcTBay agHavYacoBa. ChiTyaubls AWYS
6onbll ycknagHiuua, kani €H nepag raTeiM aTpbiMae nazBonHae rpamagssHcTea y lMiwnanii.

HagrpamagsaHcTBa

'aTbl (b3HOMSH agpo3bHiBaeuua ag MynbTbirpamMag3sHcTBa, 60 He asHadae MHOCTBaA rpamaf3siHCTBay, sikia Ha-
nexaub agHamy vanaBeky, a, HaaABapoT, aAHO rpaMaa3sHCTBa, SKOEe HanexXbllb NayHan KOmnbKacbli MOA3en pos-
HbIX HaublFHanbHacbLUSY, ane AKia yTBapaloLlb opblAbIYHYI0 aasiHKy sui generis, gk, Hanpbiknag, Commonwealth ui
rabpawicki Hapoa.

CéHbH4A raBopka ab aypanerickim Hagrpamag3sHcTBe BaA3eLLa ¥ AadblHeHbHI Aa Qypanenickara 3bBa3y, cTacoyHa
Aa AHaskanm cynonbHacbui i JlagyiHckan Amapbiki ab aHA3KiM | nauiHaamapblikaHCKIM rpaMaa3siHCTBe agnasegHa. -
ThiS IOPbIAbIYHBIA 3bBA3KI yAynstoLub cabon ag3siHae rpamag3stHCTBa ANSA KOMbKacbkLi poaHaCHbIX HaubISHanbHacbLay,
3bBA3aHbIX Namixx caboi nNaniTbl4HbIMI, 3KaHaAMIYHbIMI, KYNbTYPHbLIMI, FiCTapblYHbIMI, caublAnbHbIMI, PANIriiHbIMI i iH-
WbIMi naHuyrami.

I'Ipa6neMb| CKnapgaHara rpamag3sHcTBa

CknapaHae rpama3siHCTBa MoXa OblUb 3bBsidaHae 3 4aBOni BANikal KonbkacbLo npabnemay.

Ma-nepwae, gHO ycknagae Ha acoby wapar abassi3kay, sikia BenbMi CknagaHa Ui yBoryne HemardbiMa BblkaHalb
afgHavyacoBa. Knsicbl4HbIM Mpbikagam 3bsiyilseuua abaBa3ak BblkaHaHbHSA BackoBal Cnyxo0bl, siki ¥ MipHbl Yac nat-
pabyeuua A3bBlOMaA A3spXKaBaMi agHa4yacoBa Ui ¥ Yac BaliHbl agHa4yacoBa A3bBloMa a3spxaBami-Boparami (Maury
1949:69).

Ma-gpyroe, pobiup cknagaHbIM i HeagHabakoBbIM Bbl3HA4Y3HbHE lOpbIAbIYHAra napagky, fki naBiHeH yxbiBauua y
JadvblHEeHbHI Aa iHObIBiAa: naBiHeH €H nivbiuua HaubissHanbHbIM Ui 3aMeXHbIM 3N1IeM3HTaM, a rata 3baynseuua naa-
MypKaMm Mpbl BbI3HAY3HbHI NpaBoy i abass3skay acobbl. TakiM Xa YblHaM, cknajaHa Bblpallbilb, SKOe 3akaHagaycTsa
NpbIMSIHILUb, Kab BbI3HaYbILb KOPbIABIMHBI CTATYC i OPbIABIYHYKO NpaBa3gofnbHacbLb acobbl.

Ma-Tpanuse, acoba ca cknagaHblM rpamag3sitHCTBaM pbi3blkye anbiHyLUua nag arHéM HekanbKiX po3HbIX KpaiHay,
Yble cynpaubnernbia 3auikayneHacbLli, acabnia ¥ capbl AbinnsiMaTblyHal axoBbl, MaloLUb yce naacTtasbl 3pabiyua
YblHbHIKaM HenapasyMeHbHsY Y MiXXHapoaHbix cTacyHkax (Maury 1949:69).

MarybiMbifi pa3bBs3aHbHi npa6nema)7 CKnagaHara rpamag3sHCcTBa

BblipalaHbHe npabnembl cknagaHara rpaMagssiHcTBa €cblb HAMPOCTaw cnpasai, NpblHaMCi, 3 papMarnbHara rneg-
3ilwya, 60 Ha MpakTbiubl KOXHbl YanaBek y aA3iH MOMaHT Mae MarybiMacblb BbiOpalb i BblKapblCTOYBaub A3ens
caMaigaHTbiikaubli, axblUubUAYNeHbHS OPbIAbIYHBIX akTay, KaMyHikaubli HA MiXKHapOAHbIM Y3pOYHi TONbKi agsiHae
rpaMagssiHcTBa, i 3pabiub ratTa éH naBiHEH, Matodbl Ha YBa3e Tbi abMexaBaHbHi, SKia ycknagBae Ha acoby KOXHbI
IopbIgbIYHbI Mapafak. ICHyLUb HeKanbKi aCHOYHbIX LUAX0Y BblpallaHbHA raTtan npabnemsl (Monroy Cabra 1995:83):

1. MpaBaHTbLIyHaA cbicTama. [pagyrneaxsae HagaHbHe acobam agHOMbKaBbIX HaubISHANbHbLIX NPaBoY, SKis
pacnpauoyBsatoLLa y Mexax MibkHapoAHbIX AamoBay Ui npa3 npaBsg3eHbHe padopmay HaubliAHanbHbIX OPbIAbIYHbIX
cbICToMay.

2. MpaBa cBaboabl BbIGapy. [pagyrnegxsae mardybimacbLb acobbl camor BblGipaLb namMixk rpaMmag3sHcTBami,
SKis Hanexaub én, Toe, sikoe 6onbll natpabHae.

3. BbiGap rpamaa3fHCcTBa y 3anexHacbLUi ag yacy Aro HabbiubLs. [3Thl LWNSAX Mae A3bBe CKpalHachLi: Bbl-
KapblCTaHbHE TONbKi Nepliara rpamag3sHcTBa i BblkapblCTaHbHE Apyrora Ui anolHsara aTpeiMaHara rpamaa3sHcTea.

4. AdakTbiyHae rpamaassHcTBa. [pagyrneaxsae, wWTo acoba nasiHHa Meub npasbl i HecbLli abaBsA3ki Ton
A3ApXaBbl, 1e AaMiubinito, Ui A3e npaxbiBae 60bLU Yacy.
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Yce npabnemsbl, 3bBsi3aHbIsi ca cknagaHbiM rpaMa3sHCTBaM SLUY3 TOMbKi NaybiHaloLb Bbi3HavaLLa, agHak yxo 3a-
pa3s BigaBo4vHas ix WMaTrpaHHacbLUb i y3aeMHas iHTarpaBaHacbLb. HekaTopbls 3b iX Y)KO JacTaTkoBa BblpalluaHbls, 5K,
Hanpblknag, npabnema cnyxb6bl y BOWCKY, — Thbisi acobbl, SKia MatloUb NagBoMHOE rpaMag3siHCTBa npas agHadacoBae
icHaBaHbHe jus soli bl jus sanguinis, naBiHHbI HECbL r3Thl abaBa3ak y Ton KpaiHe, A3e cTana npaxbiBatoub (Ferrero
1989:490). AgHak, axbiubLsyNeHbHe BanckoBamn crnyx0bl ¥ aAHOW KpaiHe He a3Ha4vae Bbi3BaneHbHA af ratara aba-
BA3KY Y iHLIawn.

lNepaknad 3b eiwnaHckal A.PagaxbIHcKal

Irregular Forms of Citizenship
Hl HUGO CHE PIU DEZA

Hugo Che Piu Deza — Bachelor of law at Main National University of San Marcos of Lima,
Peru, faculty of law and political science (1995-2000).

Review of the article (full version available in the Belarusian part of the journal:

The article touches upon the notion of citizenship, the history of its evolution and some modern approaches to the con-
cept. High emphasis is placed on the sphere of citizen-state relations. The author provides detailed characteristics of all
the irregular forms of citizenship, namely dual citizenship, multicitizenship and supracitizenship. The article also contains
an extensive selection of examples of their implementation. A list of possible problems, caused by the implementation of
irregular forms of citizenship is given, with some solutions to them following.
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Kanstytucyja Eurazviazu: historyja, prablemy dy perspektyvy

B KIRYL KASCIAN

Kiryt Kascian (nar. u 1982 r.) — navu€ajecca na mahistarskaj prahramie va Universytecie
Bremenu, Niamie€€yna. Absalvent addzialennia “miznarodnaje prava” fakultetu miznarodnych
stasunkati BDU. Halina jurydyénych intaresali— prava Eirapiejskaha Zviazu i dziarzaval-
udzielnicau u kantekscie etrapiejskaha prava, Eurapiejski valutny zviaz, sacyjalohija prava.

Kiratiniki dziarzavatl i tiradati krainali Elirazviazu padpisali prajekt Kanstytucyi EZ 29 kastryénika 2004 roku & Rymie.
Prajekt kanstytucyi, skiravany na toje, kab nada¢ Elrazviazu bol8yja pravy na miZnarodnaj arenie j paskory¢ praces
pryniaécia raSenniat u miezach Elrazviazu, stalsia vynikam 28 miesiacat napruzanych pieramovail pamiz 25 krainami
EZ. Jad&e U $nieZni 2000, kali byla padpisanaja Nicckaja damova, kiratiniki krainali Elirazviazu pryniali deklaracyju, dzie
zaklikali da bol$ $yrokich dy intensytinych debatati nakont buduéyni Elirapiejskaha Zviazu, jakija zavier§acca mizuradavaj
kanferencyjaj. Praz rok u $niezni 2001 u Laekenie kiratiniki krainati EZ uchvalili bol§ detalovyja pataZenini nakont bududyni
Zviazu. Takim &ynam, byta pryznanaja nieabchodnasé reformy instytucyjnaje struktury Elirazviazu padéas uZo raspadataha
jaho pasyrennia, a taksama mety nablizefinia Zviazu da jahonych hramadzianati. Laekenskaja Deklaracyja zaklikata da
niebchodnasci pryniaccia kanvencyi z metaj lepSaje padrychtolki hleby dla dziarzavati-udzielnical dziela pryniaccia imi
raSennial padcas mizuradavaje kanferencyi. Jana vyznacyta 4 admystovyja sfery dziejannia Kanvencyi:

. lepSaje, jasnaje vyznacennie kampetencyi Elirazviazu;
. spraséennie pravavych instrumentatl Zviazu;

. bolSaja stupien demakratyi, adkrytasci j efektytinasci;
. mah&ymaja patreba U Kanstytucyi dla EZ.

Z lutaha 2002 na praciahu amal 1,5 hadot dotiZylisia vostryja j napruzanyja debaty pamiz delehacyjami ad tahagasnych
15 dziarzavau-udzielnicall i 10 krainau-kandydatak, a taksama ad Bauharyi, Rumyniji j Turcyi, siabrami nacyjanalnych
parlamantau j Elraparlamantu dy Syrokim palityénym spektram udzielnikal. Ich vynikam statasia stvarennie prajektu
Damovy, jakaja zacviardZaje Kanstytucyju Elropy. U ¢ervieni 2003 U hreckich Satonikach byto dasiahnutaje pahadniennie
ab mizuradavaj kanferencyju, pry$vie€anaj prajektu Kanstytucyi. Ciaham dathich j sktadanych debatau 18 €ervienia 2004
U Bruseli kiratniki krainat EuUrazviazu UreScie dasiahnuli pahadniefinia nakont prajektu Damovy, jakaja zadviardZaje
Kanstytucyju Elropy. Pasla hetaha Zjavilisia kansalidavanyja versyi Damovy, Pratakofall i Deklaracyjau. Pradstalniki
ad kaznaje dziarzavy-Udzielnicy detalova praviarali prajekt Kanstytucyi razam z pratinymi ekspertami j linhvistami (tak
zvanyja jurysty-linhvisty), kab upetinicca U daktadnasci jejnaha Zmiestu j techni¢naj karektnasci. Tolki pasla hetaha prajekt
Kanstytucyi, jaki sktadajecca z bolej 8ymsia 200 staronak, padali pieraktadaé na Usie aficyjnyja movy EZ.

Kanstytucyja stvaryta b u EZ pasadu prezydenta, jaki vykonvaje svaje patinamoctvy ciaham 2,5 hadovaha terminu. Hetaje
patazennie zmianita b ciapierasniuju systemu ratacyi starSynial Elrazviazu. Dahetul imi byli kiratuniki uradaut dziarzavau-
udzielnicau, jakija zmianiali adzin adnoha kaznyja 6 miesiacal. Prajekt prapanolval taksama pasadu adzinaha ministra
zamieznych spraval EUropy (zaraz hetaja pasada padzielenaja pamiz dzviuma asobami).

Adnak $erah spregkatl nakont patinamoctvail EZ, a taksama balansu itadaii u mieZach Zviazu mahli stacca surjoznaj
pahrozaju naahut dla pahadniennia nakont kan€atkovaha varyjantu tekstu. Adnym z takich spre¢nych punktal statasia
pytannie hatasavannia kvalifikavanaj boi$asciu. Smat ragenniali u EZ i zaraz prymajucca akurat kvalifikavanaj bol$asciu.
Adnak taja systema, Sto siannia prymianiajecca, jo$¢ nadta skladanaj j daje $€odryja pravy siarednim krainam, takim
jak Pol&¢a ci HiSpanija, jakija maju¢ amal takuju-z vahu jak Niamie&€yna pry amal udvaja miensaj kolkasci nasielnictva.
Zhodna z systemaj, prapanavanaj u prajekcie, raSennie prymatasia b, kali jano atrymata padtrymku prynamsi 15 krainat z
kolkasciu nasielnictva prynamsi i 65% ad adhulnaha nasielnictva Zviazu.

Napetina bol$ Zmiastolinym byto nie samoje pytannie paniatku kvalifikavanaje bolSasci, a pytafnnie jejnaha prymianiennia.
Pa niekatorych istotnych pytanniach zamiest pryniaccia zakonu kvalifikavanaj bolSasciu kaznaja dziarzava-udzielnica
mieta b prava veto. PierSapacCatkova stvaralniki Kanstytucyi mieli namier vyraSa¢ zhadanyja pytanni kvalivikavanaj
bolSasciu, ale Vialikaja Brytanija nastojliva abaraniata zachavannie svajho prava veto pa takich klu¢avych aspektach, jak
abarona, zamieznyja spravy, padatki j sacyjalnaja biaspieka. Brytanija taksama paspiachova damahtasia taho, $to Chartyja
Asnouinych Pravol, jakaja byta dadadziena da Kanstytucyi, vykarystolvatasia b dla Zzmienal u brytanskim pracolnym
pravie, jakoje jos¢ najliberalniejSym u Europie.

InSyja spre€nyja pytanni byli razviazanyja biez padobnaje varozasci. Niderlandy zadali, kab Elrakamisii byto dadziena
prava kantralava¢ pakt “stabilna$ci j razviccia zony elra”. Ale hetaja ideja sustreta mocny supracit Francyi j Niamieccyny,
jakija jos¢ statymi paruSalnikami zhadanaha paktu. Kampramisam u prajekcie statasia rasennie nakont taho, $to Kamisyja
vyznacata b kali deficyt jos¢ prazmierny, adnak kan¢atkovaje rasennie nakont prymusovych zachadau prymali b mienavita
dziarzavy-Udzielnicy.

Nakont pytannia, ci mieli b u tekscie Kanstytucyi zhadvacca Chry$cijanskaja spad€yna Europy j Boh, katalickija krainy
(asabliva Pol$¢a) sastupili hrupie “sekularystal” na €ale z Francyjaj. Tamu miejsca dla chryscijanskaje spad€yny kantynentu
U tekscie prajektu tak i nie znajStosia.

Vymohi dla ratyfikacyi prajektu.

Nasamre¢, najciazej8y peryjad dla Kanstytucyi pa¢ausia naturalna pasla jejnaha padpisannia. Jana b nabyta moc adno
pasla ratyfikacyi adnahatosna Usimi 25 dziarzavami-tudzielnicami. Artykut IV-8 prajektu praduhledzvaje, $to U vypadku,
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kali Usie dziarzavy-ldzielnicy ratyfikuju¢ jaje da 1 listapada 2006, hetaja data jo$¢ najraniejSaj, kali Kanstytucyja mahta b
naby¢ moc. Kali b hetaha nie adbytosia, Kanstytucyja b nabyvata moc praz 2 miesiacy pa$la taho, jak apo$niaja kraina
jaje ratyfikuje. Patrabavannie adnahatosnaha pryniaécia Kanstytucyi abaraniata paasobnyja dziarzavy-udzielnicy ad
palityénaha ko$tu by¢ adkaznymi za nieprynia¢cie dakumentu. Zamiest hetaha jany b zdoleli vykarystouvac svajo prava
hotasu jak srodak prasotivannia nacyjanalnych intaresau.

Kanstytucyja mieta by¢ ratyfikavanaja U adpaviednasci z patrabavanniami nacyjanalnych kanstytucyjald (Artykut 1V-8,
CONV 86/04) ci Slacham kanstytucyjnaje reformy. Nastupnaja tablica dazvalaje Ubacyc¢, jak pytannie ratyfikacyi vyrasajecca

U paasobnych krainach:

Tablica 1. Pracedury Parlamanckaje Ratyfikacyi Ui dziarzavach-udzielnicach EZ.

Dziarzava Parlamanckaja Ratyfikacyja

Austryja Prostaja bolSas¢ Kangresu (i Senatu — kali pytannie nalezy¢ da jaho kampetencyi) z dzviuch
tracinall Kangresu (i Senatu, jak zhadana vySej), kali pieradaca palnamoctvai vymahaje
Kanstytucyjnaje reformy (Artykuty 50, 42 i 44).

Belhija Damovy, jakija zakranaju¢ pravy hramadzianau, musia¢ zacéviardZzacca abiedZzviuma Pafatami.
Kali jany zakranaju¢ kampetencyju rehijonal, Rady abiedzviuch musia¢ taksama uchvali¢ damovu
(Artykut 163).

Kipar Prymajecca Kabinetam i zaéviardZajecca Patataj Pradstatinikou (Artykut 169).

Cechija Zaéviardzennie bolSasciu z troch piatych Kangresu j Senatu (Artykuty 10 i 39).

Danija Zacviardzennie bolSasciu z piacioch Sostych, inaks referendum (Artykuty 20 i 42).

Estonija Prostaja bolSas¢ dy inSyja pracedury (Artykuty 120 i 121).

Finlandyja Zakonam. Prostaja bol§as¢ ci bolSas¢ z dzviuch tracinau, kali pytannie zakranaje Kanstytucyju
(Artykut 94).

Francyja Zakonam (Artykuty 52-55 i 88). Referendum moza inicyjava¢ Prezydent (Artykut 11).

Niamiec&yna Zakonam. BolSas¢ z dzviuch tracinall Bundestagu j dzviuch tracinall Bundesratu (Artykuty 23 i 79).

Hrecyja Zakonam. Bol$as¢ z troch piatych (Artykui 28)

Vuhors€yna Bol8asciu z dzviuch tracinal abiedzviuch Pafatal (Artykut 2a).

Irlandyja Niama admystovaje pracedury. Koznaja reforma EZ vymahaje paralelnaje reformy Kanstytucyi
Stacham referendumu (Artykuty 29, 46 i 47).

Italija Ratyfikacyja dzviuma Patatami Parlamantu; biez referendumu (Artykuty 80 i 75).

tatvija Parlamanckaja Ratyfikacyja, ale z inicyjatyvy patovy siabrol Parlamantu musi¢ by¢ pryznacany
referendum (Artykut 68).

Letuva Parlamanckaja Ratyfikacyja; referendum abviasc€ajecca, kali damova zakranaje hatolinyja aspekty
zyccia letuvisal (Artykuty 135,1 i 5).

Luksemburh Zakonam, jaki Gichvaleny dzviuma tracinami siabrot Parlamantu (Artykuty 37, 49 i 114).

Malta Kanstytucyjnych pravital niama, akramia vypadkal, kali ratyfikacyja vymahaje Zmienal u
Kanstytucyi.

Niderlandy Dzviuma tracinami parlamanckaje bolSasci (Artykut 91)

Pol&¢a Na padstavie parlamanckaje pracedury, umovy jakoje zaéviardZajucca in8ym aktam Parlamantu
(Artykut 90).

Partuhalija Parlamanckaja bol$as¢ (Artykut 161)

Stavaccyna BolSas¢ z troch piatych (Artykuty 7 i 84).

Stavienija BolSas¢ z troch piatych (Artykuty 3 i 8).

HiSpanija Absalutnaja bolSas¢ siabrol abiedzviuch Patatau (Artykut 93).

Svecyja Zaévierdzannie tryma €vertkami siabrou Riksdagu (Artykut 10.5).

Ztu€anaje Parlamanckaja bol8as¢

KaraleUstva

Krynica: http://www.uc3m.es/uc3m/inst/MGP/NCR/portada.htm

Hladziecie taksama: http.//www.realinstitutoelcano.org/analisis/570.asp
http://www.european-referendum.org/materials/di/refsum.pdf

Z nastupnaje tablicy mozna pabacy¢, jakija referendumy pravodzilisia U krainach Elrazviazu, a taksama ich vyniki.
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Tablica 2. Referendumy i Eiirapiejskim Zviazie.

Dziarzava

Referendum nakont
Kanstytucyi

RaniejSyja referendumy na temu EZ

Austryja Nia vyrasana Datu€ennie (1994) Tak 66%; Nie 33%
Belhija Tak Nie -
Kipar Petina nie Nie* -
Cechija Nia vyrasana Datuc€ennie (2003) Tak (77%); Nie (23%)
Datucennie (1972) Tak (53%); Nie (33%)
Adziny Akt (1986) Tak (42%); Nie (33%)
Maastricht | (1992) Tak (41%); Nie (42%)
Danija Tak
Maastricht Il (1993) Tak (49%); Nie (37%)
Amsterdam (1998) Tak (41%); Nie (34%)
Elra (2000) Tak (41%); Nie (46%)
Estonija Nie Datucennie (2003) Tak (67%); Nie (33%)
Finlandyja Nia vyraSana Datucennie (1995) Tak (57%); Nie (43%)
Pasyrennie (1972) Tak (68%); Nie (32%)
Francyja Pelina tak
Maastricht (1992) Tak (51%); Nie (49%)
Niamie&&yna Nie Nie -
Hrecyja Petina nie Nie -
Vuhor§€yna Petna nie Datucennie (2003) Tak (84%); Nie (16%)
Datucennie (1972)
Adziny Akt (1987)
IHandyja Tak Maastricht (1992)
Amsterdam (1998) Tak (94%); Nie (6%)
Nicca | (2001) Tak (46%); Nie (54%)
Nicca Il (2002) Tak (63%); Nie (37%)
ltalija Nie Eﬁp:;’gr‘l‘acﬁgﬁtu ( 1983‘;"”"” da | Tak (88%); Nie (14%)
Latvija Nie Datucennie (2003) Tak (67%); Nie (33%)
Letuva Nie Datu€ennie (2003) Tak (91%); Nie (9%)
Luksemburh Tak Nie -
Malta Nie Datucennie (2003) Tak (54%); Nie 46%
Niderlandy Tak Nie -
Pols¢a Petina nie Datucennie (2003) Tak (77%); Nie (23%)
Partuhalija Tak Nie -
Stavaé€yna Petina nie Datucennie (2003) Tak (94%); Nie (3%)
Stavienija Peuna tak Datucennie (2003) Tak (66%); Nie (34%)
HiSpanija Tak Nie -
. Datucennie (1994) Tak (52%); Nie (47%)
Svecyja Nie
Edlra (2003) Tak (42%); Nie (56%)
Ztu€anaje KaraleUstva Tak Datucennie (1975) Tak (67%); Nie (33%)

(*) Referendum 24 krasavika 2004 na Kipry ty€ylsia pytannia Uzjadnannia vyspy.

Krynicy: Roznyja.

Hladziecie taksama: http://www.realinstitutoelcano.org/analisis/570.asp
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Praces ratyfikacyi: Sto dalej?

Htybinia j sktadanas¢ pracedurati i umovail u roznych krainach EZ statasia realnaj mah&ymasciu dla surjoznych
pieraskodau dla ratyfikacyi Usimi 25 dziarzavami-Udzielnicami j, takim ¢ynam, moza naahul nadta zamarudzi¢ praces
intehracyi. Adpaviedna Uznikaje Serah pytanniau: ci jos¢ adnahatosnaja ratyfikacyja Kanstytucyi Gsimi 25 dziarzavami-
Udzielnicami realnaju metaj? | ci nia lepiej bylo b zrabi¢ u prajekcie Kanstytucyi Serah jakasnych Zmienad, kab potym
vyraSyc jejny los Slacham ahulnaha hatasavannia?

Pytannie, kolki krainati EZ ratyfikujué da 1 listapada 2006 kanstytucyju, maje dla jejnych prychilnikaii, badaj, hatotinaje
znacennie. Zhodna z deklaracyjaj, $to byta datu€anaja da kanstytucyi, kali na toj ¢as jaje ratyfikuju¢ 20 z 25 krainad,
EZ musié vyra8y¢, jak pastupi¢ z tymi krainami, $to jaje nie ratyfikavali. Vyhladaje na toje, §to “skieptykali” zmusiaé da
pierahatasavannia, adnak, napryktad, u vypadku Francyi, heta padajecca niemazlivym prynamsi da parlamenckich i
prezydenckich vybaral uviesnu 2007, pasla jakich novy kiratinik dziarzavy vyraSy¢ nakont paltornaha referendumu.
U lubym vypadku, adnak, z pelinasciu mozna skaza¢, $to kanstytucyja nia Uvojdzie u zyécio Uvosieh 2006. Kali heta
adbudziecca, to najraniej hod ci dva pazniej za zhadany termin. Pokul Za budzie dziejni¢a¢ Nickaja damova.

Praces ratyfikacyi parlamantami nia miet Smatlikich sktadanasciau ani U starych, ani U novych dziarzavach-&alcoch
EZ. Da Francyi 9 krainatl ratyfikavali kanstytucyju, 8 z jakich praz parlamenckija pracedury. Pieraj krainaj, jakaja
ratyfikavata elrakanstytucyju, byta Letuva. Heta adbylosia 10 $nieznia 2004 r., kali 84 deputaty prahatasavali za,
i tolki 4 supraé. Napryktad, Parlament Italii kan€atkova ratyfikaval kanstytucyju 6 krasavika. U vierchniaj patacie
parlamentu za ratyfikacyju prahatasavata 217 senataral, a suprac tolki 26, a U patacie pradstatinikol 436 pastou
prahatasavali za kanstytucyju, 28 supra¢, a jas€e 5 ustrymalisia.

Sto da ratyfikacyi praz referendumy, hety praces jo$¢ nasmat bol§ sktadaniejSym. Nasamreg, isnuje dumka,
vykazanaja “Stiddeutsche Zeitung®, $to vynosi¢ na hatasavannie praz referendum hruvastki tekst, $to sktadajecca z
pryktadna 500 bacynal i jaki, naturalna, mata chto pracytau, byto b absurdam.

Praces ratyfikacyi kanstytucyi na referendumach raspacata HiSpanija. TamtejSy referendum adbyuUsia jas¢e U lutym i
vyznacausia nizkaj frekvencyjaj vybarcau. Da vybar€ych dzialnicau pryjsii tolki 42,32% (minimalnaj kolkasci vybarcau
dla sapraudnasci referendumu nie bylo), 76,73% z jakich padtrymali kanstytucyju, 17,2% prahatasavali supra¢, a
jaS¢e amal 6 adsotkal pakinuli biuleteni pustymi. | praviacaja partyja, i apazycyja zaklikali da prynia¢cia kanstytucyi,
u toj €as jak alitanamisty i separatysty z Katalonii i Krainy Baskati hatasavali suprac.

U Francyi spre€ka nakont kanstytucyi statasia fakty&na spreckaj pra miejsca krainy U abjadnanaj Europie. Francuzy
adrynuli prajekt kanstytucyi EZ. Pavodle aficyjnych dadzienych, u referendumie 29 tratinia Uziali tidziet azno 69,9%
vybarcau, Z jakich tolki 45,13% byli za, u toj ¢as jak 54,87% prahatasavali supraé. “Nie” kanstytucyi skazali sacyjalisty,
Nacyjanalny Front, zialonyja, fermery, antyhlabalisty i nastalniki. Siarod pry€ynau takoha vyniku varta zhadaé
niedavier da palityki kiruju€ych kotal i zaniepakojenas¢ paharSenniem umovaul Zyécia. Akramia taho, referendum
stalisia pratestam supra¢ pasyrennia EZ i planavanaha pryniadcia Tureé8yny. Francuzy chodué zmienal palityki
EZ na mien$ volnarynkavuju. Akramia taho isnuje niepakoj nakont taho, §to nacyjanalnaja ekanomika nia vytrymaje
kankurencyi z novymi krainami-Calcami. Dla levicy istotnym byto toje Sto kanstytucyja nie harantuje abarony ad
pieranosu fabrykal z Francyi, naprykiad, u tatviju ci Pois§¢u.

Praz 3 dni pasla francuskaha “nie” Eliropu ¢akau jas¢e bolSy udar. Pry frekvencyi 63,38% azno 61,6% halandzkich
vybarcatl adrynuli prajekt kanstytucyi EZ. Pry hetym toiki 38,4% vykazalisia za.

Padobna da francuzali, halandcy prahatasavali supraé padvysennia kostu Zyécia, biespracotija, pasyrernia EZ i
bruselskich biurakrataii. Ale byli i adroznienni. Napryktad, halandcy nie pryniali titasna ideju kanstytucyi. Smat chto
Z ich vykazalsia tym samym supraé stvarennia eiirapiejskaj superdziarzavy z daminacyjaj Bruselu. Sto da Zzmiestu
kanstytucyi, halandzcy, u adroznienni ad francuzad, usvidomlivaju¢, $to prajekt nie spryjaje reformam, u toj ¢as jak
francuzy lita¢ jaho zanadta liberalnym. Znaénaja Sastka abyvatelali Halandyi prahatasavali supra¢ pasyreninia EZ,
a mienavita planavanaha pryniaccia Turec€yny, $to na ichnuju dumku zbol8y¢ kolkas¢ emihrantal. Pasla zabojstva
rezysera Tea van Hoha stasunki pamiz halandcami i musulmanskimi emihrantami U krainie zastajucca napruzanymi.
Castka Zycharol krainy svaim “nie” zapratestavata supraé palityénaj sytuacyi U Halandyi. Fakty&na praz hety pratest
jany pytalisia: Sto adbyvajecca z halandzkaj niezaleznasciu i tojesnasciu. To bok pad&as halandzkaha referendumu
viatosia najpier$ pra chutkasé i napramak razviécia EZ.

U adkaz na vyniki referendumat u Francyi i Niderlandach kiratinik Etrakamisii Ch. M. Barosa zaklikal inSyja krainy
nie spynia¢ pracesu ratyfikacyi prajektu kanstytucyi.

Carhovy i pokul apo$ni na hety &as referendum adbytisia 10 lipienia ti Luksemburhu, dzie za prajekt etirakanstytucyi
vykazalisia 56,5% z pryktadna 230 tysiacal vybacau. Supra¢ prahatasavali 43,3%. Takim ¢ynam, Luksemburh stalsia
13 dziarzavaj, jakaja ratyfikavata kanstytucyju. Adnak, natirad vynik referendumu U Luksemburhu $tosci zmieni¢,
niezvazajucy na aptymistyényja stovy spadara Barroso nakont taho, §to elirakanstytucyja paspryjaje zbudavac¢ bol$
demakraty€nuju Elropu. Na sionniasni dzien nie planujecca zadnych referendumad nakont elirapiejskaj kanstytucyi.
Napryktad, Partuhalija adktata referendum nakont elrakanstytucyi, jaki miel adbycca U kastry€niku.
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History and Peculiarities of the EU Constitution Project

H KIRYL KASCIAN

Kiryt Kascian (born in 1982) — LLM student at the University of Bremen, Germany; gradua-
ted in International Law from International Relations Department, Belarusian State University.
Legal interests cover European Law and legal systems of particular member-states of the
European Union within the context of the law of the EU, EMU, and sociology of law.

Review of the article (full version available in the Belarusian part of the journal):

On October, 29 2004 the heads of states and governments of the European Union member-states singed in Rome the
project of the EU Constitution which led to dramatic debates all over the Continent aimed either at promoting or stumbling
the ratification process of this pivotal document. The author of the article analyzes the genesis, evolution and the pres-
ent-day situation of, by far, one of the most disputable legal acts ever. The article also familiars Belarusian reader with a
detailed description of mechanisms, provided by different states in order to ratify the document. Special concern of this
text is a deep overview of the recent referenda results in the analysis of reasons which led to the present-day uncertainty
about the fate of this project.
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Pbikcaar: we>a3Kaa magasb napiasaMm3HTapbIi3My

H MAPBIHA XNSABA

MapbiHa Xnsa6a (Hap. y 1983 r. y lomni) — nagaTtkoBbl KaHCYNbTaHT 3amexHara npagnpbl-
emcTBa Deloitte & Touche y MeHcky. CkoHubINa aga3sineHbHe “MikHapoaHae npasa” dakynb-
TATy MidXHapogHbIx ctacyHkay BOY. A6Gcsr opblablYHbIX iHTapacay — 3bHELLHe3KaHaMiYHas
[3enHacblb, NagaTkKi.

Amanb Ans ycaro cbBeETY NapnsMaHT 3bsaynselua Heag eMHan YyacTkan A3apXkayHblx opraHay ynagpl. [ata Ton iHCTbI-
TYT, Ski 3absicbneyBae yHKUbISBaHbHE sie 3akaHagayyan raniHbl. [3ecbui &H rpae 6onbluyo ponto, A3ecbli MeHLwy. Y
3bBA3KY 3b Hsij@YHiMi napnsamMaHLkimi Beilbapami ¥ Benapyci 6bino 6 uikaBa 3bBApHyLLa Aa AocbBeay LUBaubli — kpaiHbl,
Yblsi NAPNAM3HLUKasi CbICTAMa CEHbHSA ¥ Qyporne yBaxaeuua 6agar 3a Hannenwsl Npbiknag 3aKTblyHae poni 3akaHagay-
Yae ynagbl ¥ nabyaoBe caubisiibHae npaBaBoe A3ApXkaBbl. 3 raTan KpaiHai Hac Bocb Y0 Ha npausary 8-10 ragoy nyyaub
csA0poYCKia CTacyHKi, a ricTapblyHbIS NOBSA3I csraroub Yacoy ParHeapl. 1

KaHcTbiTyubia LLBaLbli EcbUpb KaHcanigaBaHblM AaKyMaHTaM, siki ckrnagaeuua 3 Yatbipox Aktay: AkTy ab doopme npay-
neHbHs 1974 rogy, Akty ab cnagybiHe TpoHy 1810 roay, Akty ab ceabopse apyky 1949 rogy, Akty ab cBaboase BbikasBa-
HbHS nornsaay, siki naday aserHivaub y 1991 rogse. Akpams Taro, HeabxogHa Takcama HasBaub AKT ab Peikcpgary 1974
roagy, SKki 3aimae npamexkaBae CTaHOBILLYA NaMiK aCHOYHbIM 3aKOHaM i 3Bbl4aNHbIM CTaTyTHLIM NpaBaM.

Ak Bagoma, LLBaLbIs — napnaMaHLUKas MaHapxis, A3e BblILLANLWLIM NpagcTayHiybiM opraHaM 3bsynseuua napnamaHT,
aki y LWeaubli 3aBeuua Riksdag (pbikcaar), adonbHikam A3spxaBbl — Kaporb, a BblkaHayyas ynaga Hanexbiub ypagy, ski
apmyeuia peikcgaram.

An 1971 rogy y WBaubli A3eliHivae agHananaTHbl NapnamaHT. Mapnsmanukis Boibapbl agbbiBatolua pas Ha 4 ragbl, y
Bblbapax 6spyLb ya3en yce WBaa3kia rpamaassiHe, sikist xbini Ui xbiByub y LLUBaubli i skim cnoyHinacs 18 rog.

Mepan napnsmaHukiMi Bbibapami ycsi TapbITOpbIA KpaiHbl NaassnseLta Ha 29 Bbibapybix akpyray, na sikix y cspagHim
abipaeyua 10-12 ganyTaray.

Bbibapyas cbicTama 3acHaBaHa Ha TakiM npanapLbliHbIM NaaMypKy, 3 Aanamoran sikora 3absicbneysaeua amans ina-
anbHas npanapubliiHacbLb NaMix KonbKacbLo ranacoy BblbapHikay, aananseHbix 3a Tyt Ui iHLWY0 NapTbito, | KOMNbKacbL0
aTpbiMaHbIX € MaHgaTay y napnsMaHbLe.

Akpams Taro y Poikcgar BbiGipaeuua 349 ganytaTay, Buiassinseuua 310 akpyroBblx MaHgaTtay, a actartHia 39 pa3ap-
ByloLLa ¥ AKacbLi “ypayHaBasanbHbix”. Tast mapTbis, skas He Hadpana 12% ranacoy BbibapHikay y akpy3e, HA 3Moxa
aTpbiMaLb aHiBogHara Mecua y napnsmaHbLe. ACTaTHis napTbii aTPbIMIIiBaOLb KOSNbKacbLb MaHAaTay, sKis BblaHadatouua
na “mataase Jlary” (“maTag HAUOTHBIX Nivbay”). 3rogHa amy, ranackl BbibapHikay, agaaaseHbis 3a agnaBegHyt NapThiio,
nacbnsgoyHa asensauua Ha 14, a noteiM Ha 3; 5; 7 i r.4. Na BbIHiKax Takora A3sAneHbHs 11 Bbld3Ha4aeLLa, Konbki MaHaartay
aTpbiMae KoxkHas napTbis. [oTbiM A3ensa Taro, kab gacarHyub amanb igdanbHai npanapubiiHackLi, LSHTpanbHas Bbl-
Hapyas kamicia pasbmsApkoyBae 39 “ypayHaBaxBanbHbIX” MaHAaTay. [13ens ratara yce ranachl 3a TYHO L iHWY0 NapTbilo
cymytoLLa y uanbiM na kpaiHe, kab koXxHasi 3b iX aTpbiMana MaHaaTthl ¥ aanaBeaHachLi 3 NpbiHUbINaM npanapubliHachLi.

ApgHak napTbli, Skig He Habpani 4% ranacoy BbiGapHikay na YCén kpaiHe, HA MoryLpb yA3enbHiYaLb Y pasbMepKaBaHbHi
“ypayHaBaxBanbHbIX” MaHAaaTay. TakiMm YblHam, y NapnaMaHT He Tpannswoub npagcTayHiki ManeHbKix napToiay.

Mackns Boibapay Phikcaar 3bbipaeLua Ha 4aproByto Cacito, sikas 3BbldaliHa nadblHaeuLUa ¥ BepacbHi. [MapnamaHuki rog
ckrajaeuua 3b A3bBIOX C3CisY: BOCEHbCKaM i BAcHOBal. Magyac cacisy abmsipkoysatoLa arynbHananitbl4HbIs NbiTaHbHI,
GHOIKIT Ha HACTYNHbI o | 3bHeLLHeNaniThiuHbl KypC.

[3eiHacbL0 NapnsM3aHTy Kipye cTaplibiHg — Talman (TanbMaH), a Takcama siro 3acTynHiki. 3akoH ab oopme npayneHb-
HS 3abscbneybly TanbMaHy Mecla Apyroit nacbns Npam’ep-MiHicTpa acobbl y A3spxase. Bock xa, TanbmaH BbIHOCILb Ha
pasrnsg naprsMaHTy KaHablgatypy npam’ep-MiHicTpa, Bbipallae nbiTaHbHe npa pocnyck pbikcaary (kani nacens 4 ranaca-
BaHbHSY pblKcaar HA Moxa abpallb Tyt L iHWyto acoby Ha nocT npam’ep-MiHicTpa). MNpbl agcyTHackLi acobbl, sikas 3rogHa
AkTy ab crnagyblHe TPOHY MYCillb BbIKOHBaLb abaBsi3ki pareHTa, 4acoBbIM PareHTaM CTaHOBiLLa TanbMaH. TanbMaH HA
Moxa Opaupb yasen y abMepkaBaHbHi NbITAHbHAY Y NapnsMaHbLE i ranacaBaHbHi.

IcToTHa nagcTaBoBal YacTkan Poikcaary, sik i nobora iHwara napnsmaHTy, 3baynsawiouua kamicii. Ha CéHbHALWHI A3eHb
Takix kamiciay 17: KaHCTbITYUbIMHAsA, (hiHaHCaBas, 3akaHagayyasi, caublanbHas, Xbinbnésas abl iHW. KoxHas 3b ix pasrns-
[ae agnaBeHbls MblTaHbHI | 3aKOHANPaeKTbI.

Ma xapakTapbl 3akaHagayyan kKamnaTaHubli LLIB3LbIK0 MOXHA agHecbLi Aa rpynbl NapnsaMaHTay 3 abcantioTHa Heabmexa-
BaHan 3akaHagay4van KaMraTaHUbISN.

Y kaHcTbITyupli LLIBaLbIi raBopbILua, WTO pbikcAar NpbiMae 3akoHbl, palldHbHI ab A3dpxayHbIX nagartkax i BbldHa4yae
napagak BblkapbICTaHbHS A3pXKayHbIX cpoaKay.

Pbikcaar npbimMae pallaHbHi Na Po3HbIX NblTaHbHAX. [3TbIA palLdHbHI FPYHTYIOLLA Ha NpanaHoBax ag ypagy ui ganyTta-
Tay napnsiMaHTy. lNMacbnsa paricTpaubli 3akoHanpaeKkTy TarnbMaH npanaHoyBae Aro Ha pasrnsag. Y 15-A3éHHbI TOpMiH nacbnsi
a3HasiMNeHbHA 3 3aKoHanpaekTam AanyTaTbl MOrylb NpafacTasilb KOHTaprpanaHoBbl. [10TbiM NpaekT nepagaeuua y aa-
naeefHyto Kamicito napnamanTy. Kamicisi, uto abmsipkoyBae npaekT, Moxa 3anaTpabaBalb AaaaTKoByH iHhapmaubio, a
nacbnsi pas3rnagy BbIHOCIiLb CBae 3aKM4YaHbHI ¥ BbIrMsAA3e cnaBeluvaHbHs. MNpaekT 3HoY nepagaela Ha abMepkaBaHbHe
Y NapnsiMaHT, Nacbfsi Yaro agbbiBaeLLa ranacaBaHbHe. [acbns NpbIHALBLA 3aKOHY Ypady HakipoyBaeLLa naBefamMieHb-
He, nagnicaHae TarbMaHaMm.

Akpams NpbIHALBLS 3akoHay, agHOM 3 aCHOYHbIX PyHKUbISY Pbikcaary 3baynseuua napnsMaHLUKi KaHTponb 3a A3ein-

1 AHgpan Kotnsipuyk, LL8adk! y eicmopesli U Kyrnbmypbl benapycay, MeHck 2002, ebi0. QHUbIKnanedbike, cc. 272.
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Riksdag: Swedish model of parliament
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in Miensk. Graduated from Belarusian State Univesity, faculty of international relations, de-
partment of “international law”. Her scientific interests cover foreign economic activity, taxes.

Nearly in every country of the world the parliament is an integral part of state structure. The role of this body is to secure
proper functioning of legislature. Its importance varies slightly from country to country. In connection with the recent parlia-
mentary elections in Belarus it would be interesting to turn to Swedish experience, since it is a country whose parliamentary
system, where legislature is playing an effective role in building up a social and jural state, is regarded one of the best
systems in modern Europe. For 8-10 years already Belarus has been enjoying friendly relations with this country, and our
historic connection traces back to Rahnieda’s times.1

Swedish Constitution is a consolidated document consisting of four Acts: the form of government Act (1974), the throne
inheritance Act (1810), the freedom of press Act (1949), the freedom of expression Act which took effect in 1991. Apart
from that we can’t but mention the Riksdag Act of 1974, which takes and intermediary position between the main law and
a usual statutory law.

As is well known, Sweden is a parliamentary monarchy, where the parliament is the major representative body (named
“Riksdag” in Sweden), the King is the head of the state, and the executive power belongs to the government formed by
the Riksdag.

Since 1971 one-chamber parliament has been functioning in Sweden. Parliamentary elections are held every 4 years,
all the adult Swedish citizens, who live in or outside Sweden, vote in the elections.

Before the elections all the territory of Sweden is divided into 29 eiectoral districts, where 10-12 or so representatives
are elected.

The electoral system in Sweden is proportional, which guarantees nearly exact proportionality between the number of
votes for a party and the number of sits it wins in the Riksdag.

Besides, 349 deputies are elected into the Riksdag; 310 district mandates are singled out, and the remaining 39 are
reserved as “balance”. A party that gains fewer than 12% of the votes cannot win a single sit in the parliament. The re-
maining parties get mandates which are distributed in “Lagu method” (“odd numbers method”). According to this method
the number of votes a party wins is divided in 14, and then in 3; 5; 7, etc. in series. The results of this division shows how
many mandates a party gets. And then to achieve maximum proportionality the central election committee distributes 39
“balance” mandates. This is done by summing all the votes for a party so that they could get mandates according to the
principle of proportionality.

However the parties which do not gain 4% of the votes throughout the whole country cannot take part in the distribution
of “balance” mandates. Thus smaller parties cannot have their representatives in the Riksdag.

After the elections the Riksdag is summoned/meets for a regular meeting/session, which usually starts in September. A
parliamentary year consists of 2 sessions: auiumn and summer. General political questions, the following year budget and
foreign policy are discussed at the sessions.

Parliamentary activity is governed by the chairman — Talman — and his deputies. According to the form of government
Act Talman is the second person in the state after the Prime Minister. Talman nominates Prime Minister for election in the
parliament, deals with the dissolution of parliament (when the Riksdag cannot elect the Prime Minister after 4 elections).
In the absence of the person who is to be in charge of regent’s duties according to the throne inheritance Act, Talman be-
comes an temporary/interim regent. Talman cannot take part in parliamentary discussions and voting.

Various committees are a considerable part of the Riksdag. There are 17 of them nowadays: the constitutional commit-
tee, financial, legislative, social, communal, etc. Each of them deals with respective questions and bills.

According to legislative competence Sweden can be referred to a parliamentary group with absolute legislative compe-
tence.

Swedish Constitution says that the Riksdag passes laws, makes decisions about taxes and sets the order of using public
funds.

The Riksdag takes decisions on various issues. These issues are based on propositions from the government or the
members of the parliament. After a bill is registered Talman proposes it for consideration. After the fifteen-day term of
examination of the bill the members of the parliament can present their counter-propositions. Afterwards the bill is sent
to the respective parliamentary committee. The committee dealing with the bill can demand additional information, and
after the examination announce their conclusions in the form of notification. The project is again sent to the parliament for
consideration, and then comes the time for the election. After the law is passed the notification signed by Talman is sent
to the government.

Apart from passing laws one of the main functions of the Riksdag is parliamentary control of governmental activity and
ministries. The main forms of control are: the activity of the constitutional committee , parliamentary ombudsmen and par-
liamentary inspectors, deputies’ inquiries, voting of no-confidence.

Constitutional committee deals with ministers’ reports on their activity and observes the functioning of the government.
That’s why constitutional committee has the right of access to all the governmental papers. The committee sends its results
to the parliament yearly as special notifications, where governmental activity is estimated.

1 Andrej Kotlar€uk, Swedes in the history and culture of Belarusians, Miensk 2002, Encyklapedyks, P. 272.
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ﬂfdgﬂm KaHcTbITyLbIHae, Bbibapyae i aaMiHicTpaLibiiHae npasa

HacbUo ypaay i MiHicTapcTBay. [lagcTaBoBbid DOPMbI KGHTPOSH: A3eMHacblb KaHCTbITYUbIMHAM KaMicii, NapnsaMaHLKis
ambyacMaHbl | NapnsMaHLUKIst paBi3opbl, A3MYyTaLKis 3anbITbl, BbIHACEHBHE BOTYMY HELaBepY.

KaHcTbITyUbIHan kaMicisa pasrnsgae cnpaeasgadvbl MiHicTpay ab BblkaHaHbHI CBaix abaBsi3kay, a Takcama Hasipae 3a
A3elrHacbLUo ypaay. 3 raTae MaThl KaHCTBITYLbIMHAs KaMicist Mae npaBa AOCTYMy Aa YCixX ypaaaBbiX 4aKyMaHTay. BbICHOBbI
ab kaHTpori KaMicia nepagae NapnsMaHTy pa3 Ha rof y BbIrMsaA3e CnaubIANbHbIX CNaBellyaHbHAY, A3e Aaella af3Haka
O3enHacsoLi ypagy.

IHCTBITYT ambyacmaHnay 6b1y ctBopaHbl ¥ 1809 rogse. 3apa3 npbl NapnsamMaHTy npauye 4 ambyacmaHbl. AHbl axXblLbUAY-
NSI0LUb HarnsA 3a A3eMHacbLIo YCiX A3ApX)ayHbIX i MyHiLbINnanbHbIX OpraHay i ix napcaHary, a Takcama iHLWbIX CIy>X60BbIX
acobay; naa3sub NapbiagblYHbIA IHCN3KLbI A3eMHACkL BopraHay ynaabl; Maroupb npaea y3bymkalb AblCUbINAIHAPHYHO CY-
JoByto cnpasy. AMOyacmaHbl abcantoTHa ayTaHOMHbIS ¥ CBaél A3erHackLi, pbikcaar HA ymeluBaeuua y ix cnpasbl. AQHak
adiubINHbLIA cnasellyaHbHI ambyacMaHay pasrnsaatouua agHow 3 kamiciay peikeaary.

[3enHacbub 12 napnamaHUKiX paBidopay ckipaBaHas Ha Toe, kab BbisiBiLb, SK ynafbl BblKapbiCTOYBatoLb rpaLLoBbIs
CPpOAKi, AKis Bbig3ANsAoLua ons ix g3enHacbLi.

[anyTaukisa 3anbiTbl — iHTIPNANALUbIi | NbiTaHbHi — aA3iH ca cnocabay kaHTpon AanyTaTtay 3a A3erHacbUto ypaay.
IHTapnanaupli i NblITaHbHI agpacBaHbls MiHICTpaM, SKist ¥ cBato Yapry WTOTbIA3eHb afKa3BaloLb Ha ix.

Pbikcaar Mmoxa BbIHECbL BOTYM HeAaBepy MiHICTpY, LITO a3Havae, WTOo YBeChb ypaa MycCilb nancbLi Y aacrayky.

AfsHaubiv, wTo WBaukia Gbina anolwHsN KpaiHai 3 ckaHgblHayckal rpynoyki, A3e yctansiBaycs napnsMaHTapbI3M i
npanwwmni ycearynbHbist Bbibapbl Y ranoyHbl NnpagcTayHidbl BopraH abl A3e Mey Mecua y 1917-1921 rr. T.3B. “09MaKpbITbIY-
Hbl BbIOyX”. CkaHablHaycKi Ynnbly Ha npausary ycén rictopeli benapyci agyyBaycs y pasbBiupli sie A3spxayHa-npaBaBbixX
MaxaHi3amay. Henbra Bblknovalb, LUTO AOCbBEL raTal KpaiHbl ¥ raniHe napnsMaHTapbi3aMy CTaHe 3anaTpabaBaHbiM Kani-
Hebyasb i ¥ 3akaHagay4dbiM opraHe benapyci. Mo ga Taro yacy HaupbisiHanbHbl cxod na npbiknaase LLBaubli BepHeuua aa
rictapblyHal HasBbl “conm”™?..

CnacbuiKi Obl KpbIHIYbI:

. Encyclopedia Britannica (1988) "Sweden" in Encyclopedia Britannica Macromedia vol. 28. Chicago: University of
Chicago

. Bergstrom, Hans (1991) " Sweden’s Politics and Party System at the Crossroads". London: Frank Cass

. Hadenius, Stig (1988) " Swedish politics during the 20th century: conflict and consensus. Stockholm: Swedish
Institute

. Sveriges Riksdag (2000) The Riksdag at work available at : http://www.riksdagen.se/english/work/fundamental/
introduction
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Ombudsman institution was founded in 1809. Nowadays there are 4 ombudsmen in the parliament. They supervise the
functioning of all the state structures and city governments with their personnel, and other officials; they conduct regular
revisions of state structures; they have the right to bring a disciplinary action. Ombudsmen are absolutely independent,
and the Riksdag does not meddle with their affairs. However official notifications of ombudsmen are considered in one of
the parliamentary committees.

The functioning of the 12 parliamentary inspectors is aimed at uncovering how the authorities use the bankroll for their
activities.

Deputy inquiries — interpellations and questions — is a means of deputy control of governmental affairs. Interpellations
and questions are addressed to ministers who reply to them weekly in their turn.

The Riksdag can declare vote of censure to Prime Minister, which means that the whole government is to resign.

It is noteworthy that Sweden was the last Scandinavian country to establish parliamentarism and call a general election
to the main representative body and to experience the so called “democratic explosion” took place in 1917-1921. Scandi-
navian influence could be traced throughout the whole history of Belarus especially in the evolution of country’s state-legal
mechanisms. We can’t deny that one day Swedish experience in parliamentary development will be used in Belarusan
legislature. Who knows, maybe National Assembly will have returned to its historic name of “sojm” by then like Swedish
parliament did?..

References and sources

. Encyclopedia Britannica (1988) “Sweden” in Encyclopedia Britannica Macromedia vol. 28. Chicago: University of
Chicago
. Bergstrom, Hans (1991) “Sweden’s Politics and Party System at the Crossroads”. London: Frank Cass

. Hadenius, Stig (1988) “Swedish politics during the 20th century: conflict and consensus. Stockholm: Swedish
Institute”

. Sveriges Riksdag (2000) The Riksdag at work available at : http://www.riksdagen.se/english/work/fundamental/intro-
duction
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H?AX}HIK KpbimiHanbHae npasa 1 npauasc. KpbiMiHanéris

MpapmeT He3akoOHHara abapoTy HapKaTbIYHbIX CpoAKay,
NCbIXaTPOMHbIX P34bliBay i NP3Kypcopay

H BONblrA NAP®EHYbLIK

Bonbra MNapdeHubik — HaBy4aeuua Ha |V Kypce agassneHbHsa MikHapogHara npasa da-
KyNbTaTy MiXHapoaHbIX cTacyHkay BAY abl aasaneHbHi dinasodii benapyckara kaneritoHy.
Cdpapa topblablvHbIX iHTapacay: MibkHapogHae KpbIMiHanbHae npasa, aytapckae rnpasa.

laHganb HapkoTbikami 3bsynselLa agHbiM 3 Hanbonblu NpbIOLITKOBLIX Bigay 6i3Hacy. Ma abapoTax cyCcbBETHbI pblHaK
HapKoTbIKay if3e nanepaase HadTaBara i cactynae Tonbki 36poeBamy. 3NayvbIHCTBbI, 3bBA3aHbIA 3 HAPKOTbIKaMi, HabbIni
yCTONMNiBYHO T3HASHUBIIO pocTy. Tak, Ha TapbiTopbli Benapyci ¥ 2000 r. 6bino 3aparictpaBaHa 3811 Takix rpamagska-He-
BsicbNeYHbIX A3esHbHSY, WTOo Ha 25% 6onblu, YbiM Y MiHYNbIM roase. KonbkacbLb 3naybiHCTBaY, YYbIHEHbIX HapKamaHaMi
Ui acobami y cTaHe HapkaTblyHara an’sHeHbHs, y napbisg 3 1990 na 2000 r. naBaniybinacs ¥ 59,4 pasoy.

Y Bbenapyci 3nayblHCTBaM, 3bBsi3aHbIM 3 HapkabisHacaM, npbicbBeYaHbl pasbasen 10 rm. 29 KpbiMiHanbHara kogakcy.
3rogHa 3 apTbikynami 328-332, agkasHacbLb HafbIX0A3ilb 3a HACTYMHbIS CynpaubnpayHbIs A3eSHbHI:

. He3aKOHHbI abapoT HapKaTbI4YHbIX CPOAKay, MNCbIXaTPOMHbLIX PaYbiBay i NP3Kypcopay (agkasHacbLb HaAbIXOA3iLb
3a Y4YblHeHbHble nobora 3 HacTynHbIX A3esHbHAY: Bbipab, nepanpauoyka, HabblLbLE, 3axoyBaHbHE, nepaBoska Li nepa-
cbinka K 3 MaTan 36bITy, Tak i 6e3b se) (apT1.328);

. cesiHbHE L BblpoLIYBaHbHE 3abapOHeHbIX Aa CeSHbHA packriiHay, SKif 3bMsaLIYatoLb HapKaTblYHbIS PaYbiBbl (Ka-
Honni, Mak i iHw.) (apt. 329);

. napyLUaHbHe npaseinay abbIXxomkaHbHS 3 HapKaTbIYHbIMI cpoaKaMi i ricbixaTponHbIMi paybiBami (apT.330);

. CXineHbHe Aa YKblBaHbHSI HApKaTbIYHbIX CpoAKay i NCbIxaTpOnHbIX paybiBay i ix npanaparay (apt.331);

. apraHisauplio Ui YyTpbiMaHbHe MpbITOHAY AMs YXKblBaHbHS HAPKaThIYHbIX CpoAKay Ui iHWbIX agypMaHbBarbHbIX
paybiBay (apT.332).

MpaBaBbIM NagmMypkam NpoLia3esiHbHst He3akoHHaMy abapoTy HapKoTblkay npbicbBeYaHbl 3akoH Pacnybniki benapych
ap 22 TpayHa 2002 r. Ne102-3 "AG HapKaTbIYHbIX CPOAKaX, NCbIXaTponHbIX paybiBax i Npakypcopax”. bapaubba 3b He3aKoH-
HbIM abapoTam HapKoTbIkay npaayrnemkaHa i MixkHapoaHbIMi abaBsizanbHiuTBaMi benapyci ik kpaiHbl-YA3enbHilbl MidkHa-
POOHLIX KaHB3HLUbISY: AA3iHal KaHB3HLbli @b HapKaTblvHbIX cpodkax 1961r., KaHBaHUbIi @b KaHTponi Hag NCbIXaTpOmnHbIMi
paybiBami 1971r. (BeHckast kaHB3HUbIA) i KaHBaHUbli AAH na Gapaubbe cynpaub He3akOHHara abapoTy HapKaTblYHbIX
cpogkay i ncbixaTpornHbix paybisay 1988r.

BobikoHBatoybl abaBaski, ycknaaseHbis Ha benapych Bbiwaia3HavaHbIMi kKaHBIHUbISAMI, MiHICTapcTBa axoBbl 3aapoysi
Pacny6niki benapycb MNactaHoBan ag 3 TpayHsa 2000r. Ne11 “A6 pacnybnikaHckiM nepaniky HapkaTbl4HbIX Ccpogkay, Ncbl-
XaTpomnHbIX paybiBay i Npakypcopay” 3aubBepasina Mepanik HapkaTbl4HbIX CPOAKaY, NCbIXaTPOMHbLIX PaYbiBay i NP3IKYpPCo-
pay, skis 3Haxoassduua nag kaHTponem Pacny6niki Benapycb. [laaseHbl nepanik 3bmsLyae cbnicbl i Tabniubl HApKaTbIYHbIX
cpogkay, NcbixaTponHbIX pPaybiBay i NPakypcopay, akis Knsackidikyouua y gaaseHblis cbhickl | Tabniybl ¥ 3anexHacbLi ag
YXKbITbIX Aa iX 3axagay 3 60Ky A39PXKKaHTPOsis:

. cbnic acabniBa HebsiCcbNeYHbIX PaybiBay, Sikis HE BblkapbiCTOYBatoLLa ¥ M3abIYHbIX MaTax (cbric Ne1);

. cbric acabniBa HeGSICbMNEYHbIX HApKaTbIYHBIX CPOAKaY i NCbIXaTPOMHbIX P3YbiBay, 4Aa3BONEHbIX Aa KaHTpansiBaHa-
ra abapoty (cbnic Ne2);

. cbic HeBACbNEYHbIX NCbIXaTPOMHbIX paybiBay (cbnic Ne3);

. cbic NPaKypcopay HapKaTbIYHbIX CPoAKay i NCbIXaTPOnHbIX paybiBay (cbric Ne4);

. Tabniuy Ne1 "XimiyHbIst paybIBbI i iX coni, y Npauace nepanpauoyki KaTopbixX yTBapatoLLa HapKaTblYHbIS CPOAKI i
NCbIXaTPOMHbISA P3YbIBbI”;

. Tabniuy Ne2 “XimMiyHbIs paybIBbI, SKisi MOTyLb OblLb BblKapbiCTaHbIsA ¥ Npauace Bbipaby HapKaTblibHbIX cpoakay i

NCbIXaTPOMHbIX p3YbiBay”.

Takim YblHam, NpagMeT He3akoHHara abapoTy HapKaTbIYHbIX CPOAKaY, MCbIXaTPOMHbIX P3aYbIBaY i NPAKypcopay, a Takca-
Ma iHLWbIX 3nayblHCTBaY, anicaHblX y apTeikynax 329-331, cknagaeuua 3 paybiBay i cpoakay (npanapatay, LWTO iX 3aMsIHSIHo-
Lb), LUTO Yry4YaHblsa Y BbILda3Ha4YaHbIs Cbichkl | Tabniubl i 3Haxoa3siLLa nag kaHTponem Pacnybniki benapych (qag3eHae
a3HaysHbHe 3bMsllYaeLua Y 3ayBase aa apt.327 KK).

Y 1opbIAbIYHBIN NiTapaTypbl a3Havaelua, WTo Ang Taro, kab AafseHae pavbiBa 3baynanacs HapkaTtblYHbIM | 6bIno npaa-
MeTaM 3MayblHCTBa, SHO NaBiHHa agnaBsAalb TPOM KpbITapaM:

. MaabldHamy (cpoaak, paybiBa NaBiHHA akasBalb CraLbidivHae y3ba3estHbHe Ha L3HTPanbHY H3PBOBYHO ChICT3-
My, sikoe abymoyrneHa aro HeagknagHbIM CNaxbiBaHbHEM);

. cauplsanbHaMy (HeM3afblyHae YXKbiBaHbHE HEKATOPbIX HApKaTbIYHbIX CpodKay HabbiBae Takis MawTabbl, WTO uar-
He 3a caboii NayHbIA BbIHIKi | HAObIBae caubISNbHY 3HaYHACbLb);

. topblablYHamy (YxblBaHae paybiBa Npbi3HaeLLa HapKaTbIdHBIM | yrydaenua ¥ nepanik HapkoTbikay). T.6. agcyTHacbLpb
ajgHaro 3 KpbiTapay He Aae NafcTaBbl Npbi3HaLb NIekaBbl cpofak abo xiMiyHae paybiBa (CbIHTATbIYHAE, BiansriyHae, pacbhiH-
Hae) HapKaTbIYHbIM, HABaT Kari SHO MoXa 3bsyrsuLa NpagMeTaM 3MoYKbiBaHbHS | BbiKikalb agnaBeaHbl CTaH.
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Tpaba ag3Haybiub, WTO aasiHara yHidikaBaHara a3Ha4dHbHsSI TOSPMIHY HapKOTbIKi Hst icHye. 3b lopbiablyHara rreasiya
[a HapKoTblKay agHocsLLa paybiBbl pacbkriiHHara abo CbIHTAThbIYHara NnaxomkaHbHS, SKisl akasBaroLb cnalbiciyHae (CTbl-
Mynésae, y3bymkanbHae, NpbirHATanbHae, ranioubiHareHHae) y3bas3esHbHE Ha LOHTparnbHy0 HOPBOBYIO CbICTAMY i yny-
YaHbls MiXXHapOAHbLIMI faMoBaMi i BopraHami A3sipxaBbl ¥ acabniBbls cbnickl i nepaniki. Y magplublHe TAPMIH “HapKOTbIK”
niTapanbHa asHa4yae cpoak Ans Hapkoay, a ¥ nobbile — cpofak Ans gacarHeHbHs andapbli (‘kandy”). Y KpbIMiHaNbHbLIM
npase [a HapKoTblkay afHOCAUb TOMbKi Npanaparbl, 300MbHbIA BblKNiKaub HapKasanexHacblb, CnpblYbliHALL ICTOTHYIO
LLIKOAY 34apoyto i YHeceHbIst y acabniBbisi cbnickbl. Tak, KamaHTtap ga KK Pacny6niki Benapycb fae HacTynHae a3Ha4yaHbHe
HapKaTbIYHbIX CPOAKaY: “paybiBbl CbIHTAThIYHArA Li HaTypanbHara naxofxaHbHs, SKis MatoLb 300MbHackLb y3bA3enHivaub
Ha L9HTparnbHyH HIPBOBYHO CbICT3MY, BbiKIiKaloLb CTaH acabniBara an’'sHeHbHS | BAAyLb ia HapKaTblYHaw 3anexHacbLi.”
[a HapkaTbluHbIX cpofKkay agHOCHLUb TakcaMa HapKOTblKazaMsilyarnbHbIS packriHbl i HEKATOPbIS NekaBblst CPOAKI, Knsi-
cbithikaBaHbIA ¥ AkacbLi raTKix y agnaBedHbIX MiKHapOAHbIX KaHB3HLUbISX, ynyyaHbis § MNepanik HapkaTbl4HbIX CPOAKay,
ncbIXaTPoMHbIX paYbiBay i MPaKkypcopay, sKis 3Haxoassuua nag kaHTponem Pacnybniki benapychb.

[la nceixaTponHbIX paybiBay (NcbixadhapmakansridyHbix cpoakay) aaHOCsILb paybiBbl po3Hara naxomkaHbHs, sikis pobsiub
y3bA3esHbHE Ha MNCbIXiKy, 3MaLbIiHbl CTaH i NaBOA3iHbI Yanaseka. [1cbixaTpornHbIS PaYbIBbl — r3Ta P3YbiBbl CbIHTATLIYHAra
Ui NpblpoAHara naxogXaHbHs, a Takcama feKaBbls CPOAKI, LUTO iX 3aMsLlyaroub, i iHWbISA paybiBbl i NPbIPOAHbBIA MaTapbl-
Anbl, Y agnaeegHacbLi 3b iX A3€sHbHEM Ui 3N0YXbIBaHbHEM iMi YryyaHbis ¥ [Nepanik HapkaTbl4HbIX CpoaKay, ncbixaTpon-
HbIX paYbIBay i MPaKypcopay, SKis 3Haxoassduua nag kaHTponem Pacny6niki Benapychb.

Y apgnaBegHacbLi 3b MiKHapoAHaW gamoyneHacbLUlo nag TapMiHam “NcbixaTponHbis paybiBbl” padymerolb acHOYHbIS
O9NPaCcaHThl i CTbIMYNEBbLIS P3YbIBbI, AKiS YNMbiBalOLb Ha CTaH LBHTpanbHaw H3PBOBaW CbICTAMBI, | Takis paybiBbl, SKiA
O3eiHivaroub SK rantoublHareHsl. Ane ratbl TOPMIH He Yrydae HapKkaTblYHbIA CPOAKI, SKig 3Haxo4ssauLa nag MidkHapoaHbIM
KaHTponemMm, a Takcama anbKarorb.

Mpakypcopami 3bsynsatouLa XiMidHbIS paybiBbl, SKiS BbIKapbiCTOyBatoLLa Y He3akoHHbIM Bblipabe HapKaTbIYHbIX cpofkay
i NCbIxaTpomnHbIX paybiBay (MOryLp Obilb ChIHTAThIYHAra Li NpblpogHara naxog)XaHbHA), a Takcama iHWbIS PaybiBbl, SKis
BblKapbicToyBatoLLa ¥ Bbipabe HapKaTblYHbIX CpPoAKay i NCbIXaTPOMHbIX paybiBay i yrydaHbls Y MNepanik HapkaTbi4HbIX
cpogkay, NCbIXxaTpornHbIX paybiBay i Npakypcopay, Akis 3Haxoassuua nag kaHtpornem benapyci.

AK HA cHye Y KpbiMiHanbHa-NpaBaBoW HaBYLbl af3iHara NaHAaTKy HapKoTbIKay, Tak He MCHye | aasiHan ix knacbldikaubli.
Cnpo6bl ix cbicTamaTbI3aLbli Meni Mecua § acHOYHbIM Y M3abl4YHal nitapaTypsl Ui ¥ niTapatypbl Na npadinsakTbILbl i neka-
BaHbHi HapkamaHii. Hanpblknag, y KHi3e kanekTbiBy ayTapay “HapxoTbiki i rpamagaTea”’ (r. cbnic BbIKapbICTaHbIX KPbIHILL)
SIHbI 3rpynaBaHbl Na HacTYMHbIX NagMypKax: na naxomKaHbHi, fia y3bA3esHbHI Ha apraHiam Yyanaeeka, Na MaTagax Tapa-
nayTbl4Hara Y>xbIBaHbHSA, Na XiMiYHaM CTPYKTYpbl, Na M3XaHiYHbIM Y3bA3esHbHI, Na Ha3bBe Ha CnaHry. MoxHa aasHadblub
Takcama KnsicbidhikaLbIlo KanekTbiBy ayTapay KHiri, nagpbixtaHaHanm nag arigai MixxHapogHaw acaubisubli na 6apaubbe 3
HapKoTbIKaMi i Hapkabi3HacaM: BbITBOPHbISI KAHOMMAY; anisiTHbIA; CHAaTBOPHAa-CaAaThIYHbISA; NCbIXaCTbIMYyNATaphbl; rantoLbl-
HareHbl i NATYYbIs HapKaTblYHA A3€WCHbIS PAYbIBbI.

Pasrnensim acHOYHbIS Bigbl Cpoakay i paybiBay, ab’saHaHbis ¥ BbILU3MHA3BaHbIs rpynbl.

HapkoTbIkKi, WITO BLIpabnsawub 3 Maky.
MakaBasi canoMka — cblpasi Ui BbiCyllaHasi pacbiliHHaa maca, sikasl cknagaeuua 3b cbUsibna i cKpblHa4Yak maky, sikis

MoryLb BblLb K L3rbIMi, Tak i NakpblLLaHbL!M.

HacTton makaBai canomMki — HapKaTblYHbI CpoAakK, Ski Bbipabnseyua wnaxam nepanpauoyki MakaBar canomki Bagown Ui
apraHiyHbIMi pacnyLuyanbHikami.

Onit — BbICaxribl COK, AKi BbIA3ANSAELLA 3 HaAp33ay HACNENbIX CKPbIHAYaK PO3HbIX raTyHKay Maky. Y>KbiBaroLb LUMsXam
iH'ekubIi (MagcKkypHa, YHYTpbIBERHA), NansLb, Bbipabnsoubs HacToi i M'ioub. 3payndeuua nagMmypkam Ans atpbiMaHbHS
MapdiHy, KaaaiHy, nanaBapbiHy.

lepaiH — aA3iH 3 BLITBOPHBIX ONito, siKi Obly aTpbiMaHbl ynepLwbiHio y 1893 1. 3 MapdiHy i siki y 10 pa3oy nepasbillae sro
na TakcblvHacbLUi. bernbl napawok 653 naxy, ropkara cmaky, 4obpa pacnywdyaeuua y Bagse. Ha benapyci, y kpaiHax CH[,
M3bl4YHaN NpaMbICIIOBacChbL0 He Bbipabrseuua, y MagbldHal NpakTbilbl HE BblKapbiCTOyBaeuua. YXXblBaHbHE repaiHy Bbl-
Knikae xyTkae npbi3Bbl4aiBaHbHE, SIKOE LisKKa nekyewua.

Mpanapartbl kKaHonnay (kaHabicy) ynyyatoup y cab6e mapbixyaHy, rawbiw, ralwbiliHae macna, XiMky (pasmodaHas y
dapmanbzarigse i BoicyllaHas MapbixyaHa). ICHytoub i iHWbIA pacnayctoakaHblst npanapaThl kaHonnsy. ACHOYHbI cnocab
YXKblBaHbHS — ManeHbHe pa3am 3 ThITYHEM.

lawbiw (aHawa) — HapkaTblYHbl CpoAak, aTpbiMaHbl 3b NIOObLIX raTyHKay KaHoMmnsAy Linsxam agmbiCnoBan anpauoyki:
apa3sneHbHs MbIKy, CMarbl, NpacsaBaHbHA NicbLUs | cykBelpbLs. Mae Bbirnsg 69copMeHHbIX KaMKoY, Liapbikay, cnpaca-
BaHbIX MMiTak, Napallky ca cnaubididHbIM Naxam. Y 3anexHacbli ag cnocaba Bbipaby moxa 6biub 3eneHaBaTta-Oypara,
L3pa-3anéHara, KapbldHeBara, amanb YopHara Kornepy.

lawebilwHae macna — HapKaTbl4HbI CPOAaK, aTpbiMaHbl 3b MOObIX raTyHKay kKaHOMNMsSY LWnsxaM 3KCTpakupli kaHabiHoigay
PO3HbIMI pacnyLlyanbHikami 3 AanenwsiM BoinapBaHbHeM. CycTpakaelua Y Bbirisa3e poLybiHb i Knerikanm Macsl.

MapbixyaHa (kaHabic) yaynse caboii Cbipyto Ui BbICYLLAHYH pacbliHHYH Macy, Skas ckrnagaeuua 3b BepxaBiHHbIX YacTak
NoBbIX raTyHKay kaHoNnay 3 kBeTkami, nicbLem, Nnagami. YxbisaeLua Lsixam naneHbHs nacbrns NpacyLuKi.

CrbiMynaTaphbl BbiknikaloLp y30yakaHacbkUb Li A3eiHiYaloub ik aH3CcTa3aBarnbHbl cpofak. [a ix agHocsuua: amdgaTta-
MiH i 6onbLu 3a 20 BbITBOPHbBIX amdaTamiHy; KakaiH; acpagpoH; matamdaTaniH.

FantoubliHareHbl — BAMikasa rpyna npanapartay, skis aacapmyoub CbBSAOMACbLUb Yanaseka i ycrnpbiMaHbHe iM Ha-
BaKkonbHara acspoasbssd. [la ix agHocsiuua: BbITBOPHbIA NidapriHaBan kicbniHel — nisaprig, JICO, JICO-25 y Beirnsase
npamoyaHbIX apKyliay nanepbl, niryrnak abo kancyn; MackaniH — paybiBa, sSIKOe aTpbiMiiBaloLb 3 KakTycy nédadopsl
(Lophophora Williamsie Lemaire), siki pacbLe Ha TapbiTopbli MayaHéBarn Amapsbiki; 6onbw 3a 100 Bigay rpbidoy, WTO 3b-
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MALIYaloLb HapKaTblYHae paybiBa NcbinaubiH (MebinaublbiH), sKia yKbiBaloLLa ¥ CbBEXbIM, BapaHbIM Ui CyllaHbIM Bbl-
rmsia3e (pacTyub y acHOyHbIM y AM3pbIUbl, Hanpbiknag, Psilocybe Mexicana). MantoublHareHHbIst 3pM3aHTbI BbiA3ANSA0Lb
acobHbIA Bigbl xab.

CHaTBOpHbIA | 3acnakoBanbHbIA KaHTpansaBaHbIA P3YblBbl — 6apbiTypaThbl, Sk BLITBOPHLIA GapbiTypasan KicbhiHbl.

Bbipab CbIHTAThLIYHBIX HAPKOTLIKAY HE 3bBA3aHbl 3 M3YHbLIMi MecLaMi BbITBOpYacChLi CbipaBiHbl. AHbI MOryLb Bbipabnsauua
y paéHax, A3e 3Haxoa3suLua cnaxblyLbl, TbiM 60nbLU, WTO Bbipab 6onbLluackLi 3b ix He Ysynsie acabnisai usxkacbLi HaBaT
Ans Hecnaubianictay. Tak, Hanpeiknag, 10 cakasika 1997 6bina acyaxaHa rpyna cynpauoyHikay Biuebckara MagiHCTBITYTY,
siKkas Ba yMoBax nsbapartopbli Hanaasina BbITBOPYAChLb ChIHTATbIYHBIX HAPKOTLIKAY aHaMiHY, "aKCTa3i” i iHLbIX. 3naybiH-
Lbl, SIKiS NNAHaBani pacnayciooKeallb HapKoThIKi HS Tonbki Y Benapyci, ane i Ba Ykpaide, y Pacei, wykani MixHapoaHbIs
KaHanbl 36bITy cBaén npagykubli, Bbixagbl Ha MiXHaApPOAHY Madito 3 MaTaw apraHiszaubli CbICTAMbI NacTaBak.

HassaHbis BiAbl HapKkaTbIYHbIX CpoAKay i NCbIXaTPOMHbIX pavbiBay 3bsaynsaouua Hanbonbw pacnayclogXaHbiMi, BAAO-
MbIMi | ¥ N3yHal CTyneHi BbiByYaHbIMi Y HaByLIbl bl MpaBayXbiBanbHam npakTeiubl. Ane Tpaba agsHaubllb, WTO Y cknag
nepanivyaHblx rpyn HapKoTblkay yBaxoAsilp MHOCTBA iHLUbIX Bigay.

KoxHamy Bigy HapKkaTbl4HbIX cpoAKay i NCbIXaTPOMHbIX PaybiBay yCTaHOYMNeHbl afnaBefHbls napamaTpbl 3 ynikam cTy-
neHi ix y3ba3esHbHS Ha apraHiam. Acabniea kBanicpikaBaHblM Bijam Aaf3eHara 3nadbliHCTBa 3bsiynsieLila Aro y4YbiHEHbHE
y 6yiHbIM namepsl. MaHsaTak bGyliHora namepy 3bmsLYaeLa y nactaHoBe Paapl MiHicTpay “A6 3aubBApOXKIHBHI neparniky
HapKaTbIYHbIX CpoAKay i NCbIXaTPOMHbIX PaYbiBay, BbISYIEHbIX Y HE3aKOHHbLIM abapoLle, 3b iX KonbKacHbIMi aa3Hakami’.

KpbimiHanbHae 3akaHagaycTBa benapyci ¥ raniHe 6apavubbbl 3 HapkamaHiaw 3baynseLLa AacTaTkoBa CyBopbIM. AKpamsi
Taro, AHO i faBoni TyMaHHae i JaknagHbIa KpbITapbl Yacam He npanicaHbl Ui Haaryn aacyTHivawoub.Tak, srogHa KK PB,
yXblBaHbHE HAPKOTbIKaY He 3bsiynsdevua 3nadbiHcTBaM. Kapatouua Tonbki 3axoyBaHbHe, nepanpauoyka, 36bIT, HabbiupbLE,
nepaBo3ka, ane uskka yaBiub cabe, Sk MOXXHa YKblLb HAPKOTLIK, NanspaaHe He HabbIyLWbI Lii HE NaTpbIMayLLUbl SIro Y pykKax.
Tpaba agsHaybiLpb, WITO KOMbKaCbLb HAPKaTbIYHBIX CPOAKAY YBECb Yac pacbLe, | HOBbIA CbIHTATbIYHbIA P3YbIBbI Y)KO HE
3Haxoa3sLpb aAntCTpaBaHbHSA ¥ ANeKTPOHHbIX 6asax opraHay, skia Bagyub 6apaukby 3 HapkabisHacam, Tamy i npagmeTam
3nayblHCTBaY SHbl He 3bsynsaouua. 3 ratan NpblYbiHbl A3eMHackbLb NpaBaaxoyHbIX opraHay nasiHHa Obilb HakipaBaHa HA
TOMbKi Ha packpbILbLE 3MaybiHCTBaYy, ane i Ha HaBYKOBYIO Mpauy, kab He ganycbLlilb YYbIHEHBHS ALWY3 6onbLuan ix Konb-
KacbLj i Y>kO 3b HEBAAOMbIM NpagMeTam.
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Review of the article (full version available in the Belarusian part of the journal):

According to statistics, drugs traffic is one of the most profitable businesses. This type of crime has a stable tendency of
growth. One of the most evident illustrations of the urgency of this issue in Belarus is the 54.9 times increase in the number
of crimes committed by drug addicts or persons being in the state of drug intoxication within the last decennial. The author
of this article analyzes both Belarusian criminal legislature on this point and international legal practice. It is especially em-
phasised that there is no unified definition of drugs which makes it possible to regard this notion within three approaches:
legal, medical and social. The author dwells on the widest-spread drugs as well as on psychotropic substances and makes
a conclusion that in order to improve the activities of the law machinery, aimed at struggling with illegal traffic of drugs,
psychotropic substances and precursors, it is necessary to study scientific research more thoroughly.
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Mpa cynoBylo NpakTbiKy Na cnpaBax ab BbiIKkpafaHbHAX MaémacbLi
(Ha maTapbisnax arnagy cyfaoBan NPaKTbIKi)

Bl HACTA KYPFAHABA

Hacrta KypranaBa (Hap. y 1981 r. y [opagHi) — aTpbiMniBae CTyneHb Mmarictpa npasa y
Osgoode Hall Law School Epkckara yHiBopcbITaTy, TapoHTta (KaHaga). CkoHubina annss-
neHbHe “MiHapogHae npaBa” akynbTaTy MikHapodHbIX cTtacyHkay BAY. Y 2003-2005 rr.
pabina topbICKOHCYNLTaM cymecHai 6enapycka-HsiMeukan kamnanii “Dominik”. ManiHa HaBy-
KOBbIX iHTapacay — MikHapogHae nagaTkoBae npasa, kapnapaTtblyHae npasa, MiXkHapogHae
raHanésae npaea, iHTaneKTyanbHas yrnacHacbLb.

Kpapsex (apt. 205 KK). 3 arynbHae kornbkacbLi acymkaHbIxX 3a BblkpadaHbHe MaémacoLi y 2002 rogse nepaBaXHyH
GanbLUbIHIO CKNadaoub acyakaHbls 3a kpaassbkbl — 69,4 %. Kpaasex, sk npasina, yyblHseuUa Y npbiCyTHACbL ynackHi-
Ka, iHWara ynacbHika BblkpagaHae MaémachLi anb6o naboyHbix acobay. Kani BbikpagaHbHe anbbiBaeLLa ¥ npbiCyTHaChLi
nasHavaHblx acobay, ane BiHaBaThbl, 3bIXOA3A4bl 3 HABaKoNMbHara CTaHoBILLYa, YBaXae, WTO A3eHiYae TaeMHa, cyasesHae
Takcama écblb KpaasshkoM. Tamy iCTOTHa BbICbBATMiLb HakKipaBaHacbLb HaMepy acobbl, WTO yYblHiNa Kpaasex. 3b HAC-
nyLlwHae auaHKi Hamepy BblHiKae nambinka y keanidikaupli.

Cya KactpblyHiukara paény m. Marinésa npbi3Hay cn. M. BiHaBaTbIM y 2AKpbIThIM (Y NPbICYTHACLL ABYX CbBeaKay) Bbi-
KpagaHbHi MaémacsLi 3 ksatapsl cn. J1. Cygosas kaneris na KpbIMiHanbHbIX cnpaBax Marinéyckara abnacHora cyfa Bbipak
y AadblHeHbHi Aa cn. M. 3bMsHINa, nasHayblyLubl, WTO ¥ CYAOBbLIM facedxaHsHi He abBeprHyThl AoBaAbl abBiHaBavaHara
npa yyblHeHbHe iM TaeMHara, a He agKpbiTara Kpaassky MaémachLi.

CbBefki, Ha Yble CbBefYaHbHi Cya cnacnaycs y Bbipaky, BigaBouLami hakTy Kpaassbky MaémacsLi ¥ KBaTapbl Hst Obini, a
TonbKi Yyni, sk cn. M. rpykay Harot Y A3bBepbl KBaTapbl Nauspnenara. 3b sikol MaTan éH Toe pabiy, im He Bbino Bagoma, a
npa Kpagasex AaBeparics HacTynHara aHsl. Tamy mepkaBaHbHi abBiHaBayaHara npa Toe, LWWTo éH nepLuanadyaTkoBa rpykay
y A3bBepbl KBaTApbl Navuspnenara, kab narytapbiub 3b iM, @ Kpaa3ex ydblHiy nasbHew, y cyase Ha Obini abeeprHyThl. 3bl-
X0A3s4bl 3 raTara, A3esiHbHi abBiHaBayaHara BapTa Obino kBanicdikaBaupb Sk Kpaasex, a Hst Ak pabyHak.

[13esiHbHI BiHaBaTbIX, NavaTbls SIK Kpaasex, Npbl YYblHEHBH! ¥ AaneibiM reanTy 3 MaTav 3aBanofaHbHst MaémachLio ansbo
Ans ge YTpbiIMaHbHA HenacpagHa nackns BelkpaAaHbHA Tpaba kBanidikaBalb sik pabyHak. AgHak Hs écbLib pabyHkam reanTtoy-
HbISt A3eAHBHI, Kani AHbl YYbIHEHbIS Na 3aKaHY3HbHI KpaaasKy 3 MaTal cxaBaula anb00 nasbberHyLb nakapaHbHs.

Cn. M. cymecHa 3b HSABbICbBETIIEHAN acobain natpaniy y KBaTapy, agkyrnb cnpabaeay ckpacbui Maémacbup cn. Y., ane
6bly 3aTpbiMaHbl NaugpnensiM i cn. M. Ha Mecubl 30apaHbHS.

3b cbBegvaHbHAY nNaugapnenara y cyase 6ayvHa, wTo nacknsa Taro, sk éH bl cn. M. cnpabasani 3atpeimaup cn. 1. gbl
iHWwara yasenbHika Kpag3sky, pacnadanacs Gonka. AasiH 3 yasenbHikay Kpaassky 3b0€r, a gpyri (absiHaBavaHbl) gactay
HOX, Mayay iM pasmaxsaub, KpbI4dy, LWITO 3apaxa cabe, i npaBéy Haxom na ropne. Y npauace Goviki €éH npbiybIHiy cn. Y
Nérkia Lenasbls NalKOAXaHbHI, LUTO HS Bbikilikani kKapoTkaTtapmiHoBara pasnagy 3gapoys, a cn. M. — nérkia uenasbla
naLKoaXaHbHi, LUTO BbIKMiKani kKapoTkaTapmiHOBbI pasnaj 3gapoys. Y 3atpbiMaHara cn. 1. Bbikpaa3eHbix 3 KBaTopbl 3a-
natbix Bblpabay He anbiHynacs.

Cyn MNepamanckara paéHy M. MeHcka ripbisHay cn. I1. BiHaBaTeIim na 4. 1 apT. 14, 4. 3 apt. 205 KK, kaBanidikyroybl AroHbIs
A3esiHbHI sk 3amax Ha kpaa3ex. MaTbiBytoubl kBanidikawbilo cyasesHara, cy abrpyHTaBaHa nasHaybly, LITO abBiHaBa4YaHb! Hsl
YKbIBaY rBANTY ¥ CTacyHKax Aa nausipnenbix 3 MaTai HenacpagHara 3aBarnofaHbHs MaémachLito, SroHbl HaMep Gbly HakipaBaHb!
Ha TaemHae BblkpagaHbHe MagémacoLy, Abl rBanT 3 60Ky abBiHaBa4aHara 6b1y y4blHEHbI 3 MATal YLIEKYbI 3b MECLIA 3MadblHCTBA.
ALHaK Npbl r3TbIM CyA, HA AaY topbiabluHa aLdHKi rBanToyHbIM A3esiHbHAM abBiHaBayYaHara ¥ AavbiHeHbHi Aa cn. Y. i cn. M.

Y u. 3 apt. 205 KK npagyrnempxaHa agkasHacbLb 3a Kpaasex 3 yBaxogKaHbHEM Y XbITNo. [NaHaTak “KblTno” BblknaaseHbl
y n. 6 4. 1 apT. 6 KINK. 3rogHa nasHavaHan Hopme, Aa XbITna afHoCALb, Yy NpbIBaTHACbL, NeLjilwybl, cagaBbla xaTki i .M.
AfQHak HekaTopblsi Cyabl MaMblfikOBa He MpbifiivyBatoLb Newiwybl M cagaBbia XaTkKi.

Cn. A. abBiHaBauBaycsi Ba Y4blHEHbHI 3MadblHCTBA, NpagyrnemkaHara 4. 3 apT. 205 KK, 60 ckpay 3 cagoBae xaTki iHC-
TPYM3HTbI, Gapbbl, iHWYO MaémMacbLp.

Cya KactpbluHiukara paény M. Biuebcka kBanicikaBay A3esHbHi abBiHaBavaHara na 4. 2 apt. 205 KK, HeabrpyHTaBaHa
crnacbinatybICs Ha TOe, LUTO XaTka Nneuilya HA EcbLb XKbITIIOM | TamMy Takyto kBaricikaBanbHyH NPbLIKMETY, SIK yBapBaHbHE
Y XbITNO, BapTa BbIKMOYbILb.

Yacam cyabl HA yniyBatoupb, WTO KBanidikaBanbHasa npblkMeTa “YyYbiHEHbHE KpPaa3sky na nanspagHsan 3MoBe rypToM
acobay” (4. 2 apt. 87 KK 1960 r.) y 4. 2 apt. 205 KK 3ameHeHa npbikmeTan, WTO Nalwblipae Mexbl agkasHacbLi, — “y4bl-
HeHbHe Kpaa3sbky ryptTom acobay”.

3rogHa 3 BblpakaM cyaa lNepwamarickara paéHa M. Biuebcka, cnH. b. npbi3HaHa BiHaBaTai y TaeMHbIM Kpaa3sbkbl Maé-
MacbLi Na nansapsgHsan 3MoBe rypta acobay 3 yBapBaHbHEM Y XbITHO.

3nayblHHbIA A3esHbHI cnH. B. yBacobinicsa y ThiM, WTO siHA CyMecHa 3 cBaiM 3HaémbIM npa3 opTKy yBapBanacs y kea-
Tapy cn. L., agkynb ckpana maémacbLp.

Y BblpaKy cyq naMblnikoBa y3ragay kBanigikaBarnbHyo NpbIKMETY Kpaa3sky, He npagyrnemkaHyto apT. 205 KK.

Y agnaBegHacbLi 3 apT. 2, 3auemak aa rmasbl 24 KK, nayTopHacbLb BblKpagaHbHA Mae Mecua Ba YCixX Bbinagkax, Kani
AMy nanspagHivyana noboe BblikpagaHbHe, WTO Npagyrnempxada apt. 294, 323. 327 i 333 KK.

Ak BbIsiBiNa BbIBy4aHbHE CnpaBay, 3 y4YblHEHbHEM Kpaa3siky acobai, LTO Mae cyaoBacblpb 3a Kpag3ex, a Takcama
Kani y4blHeHbHIO Jaf3eHara 3navbliHCTBa nanapafHivyana noboe iHwae kapaHae BblkpagaHbHe, A3esiHbHe abrpyHTaBaHa
kBanigikyevua cygami na uy. 2 apt. 205 KK sk kpagsex, yYblHEHbI NayTopHa.
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Mpbl pasbBsi3aHbHI NbITaHbHSA, Ui CKOHYaHbl Kpaasex, cyabl 3bIXoA3silb 3 Taro, LWTO Kpaa3ex yBaaeuua CKOHYaHbIM,
Kani MaémacbLib ECbLib BblHSITa Abl BiHaBaTbl Mae paarnbHy0 MardybiMacbLb €1 Napagybilb 3rogHa cBaiMy MepKaBaHbHIO
anbbo kapbicTauua én.

YBa Yycix pa3ox, kani acoba 3aTpbiMaHa i3 ckpag3eHan MaémacbLio Ha aAMbICIIOBa axaBaHai TapbITopbli anbbo Ha npa-
Xo4Han npaganpblemcTBa anbbo Ha By3ne pasbhiky Kpambl, cyabl abrpyHTaBaHa kBanidikyloLb A3esHbHI BiHaBaTae acobbl
SIK 3amMax Ha Kpaasex.

Yacam cyabl HACNyLUHa au3HbBatoLb akaniyHachLi, LWTO XapaKTapbI3yoLb paanbHylo MardybiMacbLb acobbl napaguybilb
anbbo ckapbICTaub 3 Bblkpaa3eHae MaémachbLli.

Cyn Haeabeniukara paéHny m. F'omni acyasiy cn. I na 4. 2 apt. 205 KK 3a BbikpagaHbHe 3 AAT “lomenbslunanepbl” 25
nakyHkay Lunanepay, sikis €éH nepakiaeay uepas nnot npagnpbleMcTBa, ane obly agpasy 3aTpbiMaHbl MifliLbISHTaMi, WTO
Hazipani 3a im. lMpbl Takix akaniyHacbLax abBiHaBayYaHbl HA Mey paarbHan MardybiMacbLi Napagdbilb CKPaa3eHbIM, Tamy
AroHbIA A3esiHbHI BapTa 6bIno kBanicikaBaub Sk 3amax Ha Kpaasex.

PabyHak (apt. 206 KK). PabyHak 3bMsLwydae yce ab’ekTblyHbIS 1 Cy6’eKThIYHbIA NPbIKMETbI BbiIkpafaHbHs, 60 3baynseu-
La agHou 3b aro coopmay. [Npbl pabyHKy BbiIMaHbHE MaémachbLi écblb 3ayCEAbl aaKpbITbIM Abl, Y aAp0o3bHEHbHI af apT. 88
KK 1960 roay, HersanToyHbIM.

BblkpagaHbHe Maémachli npbi3Haellua agkpbiTbiM, Kani BiHaBaTbl ycbBegamnsy, LUTO YYbIHSAE Aro y npbiCyTHACLLi na-
Lspnenbix anboo iHWbIX acobay Abl LUTO sSiHbI padyMetoLb NpoLinpayHbl XxapakTap SroHbIx A3esiHbHAY. Kani agcyTHivatoup
nepanivyaHblg NPbIKMETbI Y A3esHbHAX acobbl, TO y4blHEHae Ha Moxa bbb KBanidikaBaHa Ak pabyHak.

Cn. M. i cn. K. acymxaHbl cygom CaBeukara paéHy M. MeHcka 3a cnpoby ckpacbLi ayTamarHitony abl ayablékacaTbl 3
ayTamalubiHbl. Cyn kBanidikaBay ix A3esiHbHi ik 3aMax Ha pabyHak. [Npasbiabitom MeHckara rapagskora cyga Bblpak 3b-
MSIHIY, Na3HayblyLLbl HAcTyMnHae.

Cyny He 6bini Np33aHTaBaHbl 4OKa3bl, LUTO 3b BeparofHachLo cbBea4bini 6 npa Toe, wro cn. K. i cn. M. yceBegamnani, wro
YYbIHSIIOLUb Kpaasex MaémachLi Y npbiCyTHackLi nausipnensix anb0o iHWbIX acobay, skis padymeni npouinpayHbl Xxapakrap ix
A3esHbHSY. MiX iHWbIM, XapakTap iX A3esHbHAY cbBeaYybly ab Hamepbl YyblHiLb TaeMHae BbikpagaHbHe MaémacsoLli. 3b cbBea-
YaHbHSY nausiprienara 6adHa, WTo cn. M., sk 6bly HanaTkaHbl ¥ ayTaMallbliHe, He pabiy aHiskiX A3esiHbHSAY Ma 3aTpbIMaHbHI Bbl-
Kpaa3eHbIx ayablékacaTtay, BApHYYLLUbI ix nauspnenamy na nepiibiM natpabasaHsHi. Cn. K. 3bHAY ayTamarHitony, BblfayLubl 3
MallblHbI, HaKipaBaycs ¥ 60k AoMy, Kans katopara siHa ctasna, Abl Obly Takcama 3aTpbiMaHbl nauapnensiM.

Cynami ganyckarouua nambinki Npbl agmexaBaHbHi pabyHKy af Kpaasaxy ¥ Tbix pasox, Kani HeabxofgHa faub audHKy
A3esHbHAM abBiHaBavaHara, pacnadaTbiM K TaeMHae 3aBarnofaHbHe MaémacbLto, ane kani NoTbiM SiHbl CTani BAAOMbIMI
nauspnensiM ans0o iHwWbIM acobam y MoMaHT 3abpaHbHs MaémacsLi anbbo HenacpagHa nacbns fAro.

Ma Bblpaky cyna LlaHTpanbHara paéHy M. fomni cn. A. npbi3HaHbl BiHaBaTbiM y pabyHKy, y4YblHEHBIM rypTOM acobay 3
yBapBaHbHEM Y bIT0. EH cyMecHa 3b iHwal acoban ysapsaycs Y keatapy cn. L. abl nagpeixtaBay aroHyo MaémacbLb
Aa BblkpagaHbHs. Byay4bl 3acbneTbIM i 3Hax0A3A4bICA Y KypTLUbi Nauspnenara, 3 KBatapbl YLEK.

CypnoBas kaneria na kpblMiHanbHbIX cnpaBax BapxoyHara Cyga 3bMsiHINa Bblpak, nasHauyblyLbl, WTO CyA CryLIHA Bbl-
CbBATNIY (PaKTbIYHbISA akaniyHacbLji cnpasbl, ane Aay iM HACMYLUHYI0 NpaBaByto auaHKy. Kani A3esHbHi, navaTtbis Sk Kpad-
3eX anbbo MaxnApcTea, MNOTbIM BbiAyNeHbl NaudpnensiM ansbo iHWbIMi acobami Abl, HAMMeA3aYbl Ha rata, npausrHyThl
BiHaBaTbIM 3 M3Tal npbicabeyBaHbHA MaémacbLii anb00 YTpbiMaHbHA sie, TO iX BapTa kBanidikaBaub sk pabyHak. Cn. A.,
sk 6bly 3acbneTol, He pabiy A3esHbHAY Ha adKpbiTas BbikpagaHbHe MaémachLli anbbo sie yTpbiMaHbHe, a 3bbsray 3b Mecua
30apaHbHA 3 M3Tal cxaBauua. Harneassaysl Ha Toe, WTo Ha iM Obina KypTKa nauspnenara, Hamep AroHbl 661y HakipaBaHbI
He Ha 3aBarnofaHbHe éin, a Ha Toe, kKab yusiubi bl Ha Oblub 3aTpbiMaHbiM. Mpbl Takix akanivyHacbLax A3esHbHI cn. A. Ha-
nexblub kBanidikaBaupb SK Kpagsex 3 yBapBaHbHEM Y XbITrO.

Pa3 pabyHak 3rogHa apT. 206 KK écbLib aaKkphIThiv BblkpagaHbHeEM MaémMachLi bl He 3bMsilLdae Takow NpbIKMETbI, SIK YaKbl-
BaHbHe rBanTy anb00 narposbl fie YKblBaHbHS, Cyabl abrpyHTaBaHa kBanidikytoLb A3esHbHI abBiHaBavaHbIX SIK pabyHak y TbixX
pasox, kani y cyaoBbiM NacemkaHbHi HA BbisiyrieHa, LUTO Npbl aAKpbIThIM BbIKpaAaHbHI MaémachbLi rBant He yKblBaycs.

Pa36om (apT. 207). MaHaTak pasboto, BblknaaseHs! ¥ apT. 207 KK 1999 roay, icToTHa posbHilLa ag Takora NaHaTKy ¥ apr.
89 KK 1960 rogy. Pa3bow &cblpb agHOM 3 Hanbonbll HEDSCENEYHbLIX rBANTOYHbIX hopMay BbikpadaHbHs MaémacbLi, 60
3amaxBaelilia afHa4acoBa Ha YracHacbLb, XblLbLUE bl 30apoye nausipnenara.

Cy6’ekTblyHbI 60K 3nadbliHCTBa pa3boto xapakTapblidyeLua Hamepam bl KapbicbriBan MaTan. BiHaBaTbl ycbBegamnse,
LWTO iM yYblHsleULUa reanTt anbbo narposa reantam 3 MaTaw HenacpagHara npbicabeyBaHbHA MaémachLi. Kani y A3esHbHi
abBiHaBayaHara aficyTHi4aloLb NPbIKMETHI, LUTO XapakTapbl3yloLub cy6’ekTblyHbI 60K pas3boto, cyabl abrpyHTaBaHa anpayg-
BalLb abBiHaBaYaHbIX 32 aACyTHACLLKO CKragy 3nayblHCTBA.

Cn. C., cn. M., cn. M-ey y HauHyto napy Y cTaHe anbkaronbHara anbsiHeHbHS ¥ nag’e3base 3b0ini cn. K. abi cn. J1. MNpbl
rateim cn. C. 3ba3ey 3 nausapnenara cn. K. kypTky 3 rpawsiMa y €1 i ragsiHbHikam, a cn. XK. cbuér 3b siro 60Tbl.

[anbiTaHbig y CyAoBbLIM NacegKaHbHi abBiHaBayYaHbIs CBaén BiHbl Y BbICYHYTbIM abBiHaBa4BaHbHi na 4. 2 apt. 207 KK He
npbI3Hani. AHbl Nakasani, WTo pacbniBani CbMipToBbIs HAMoi y KBaTapbl iX 3Haémawn crH. 1., Kyabl NpbIALWIi Se 3HaéMbls cn.
K gl cn. J1. i npeliHeCbNi rapanky, Kyt sHbl cymecHa pacbnini. Cn. K. gbl cn. J1. nayani ceapbiuua namix caboto, i cnH. M.
nanpacina ycix 3bicbLi. Cbixoasaybl na cxoax, cn. J1. 6ecnpbidbiHHA Yaapbly cn. XK. Haroto, nacbns Yaro ycyanacs 6orika.
Cn. 1. 3b6er, a cn. K., siki 661y 3bHENpbITOMNEHbI anbb0 ¥ MOLHaN CTYNeHi anbsHEHbHS, siHbl 3aHecbni ¥ nag’e3n. Kab éH He
3bBAPHYYCA Y Miniupito, cn. C. 3bAsey 3b Aro KypTky, a cn. XK. — 60Tbl. Ckpagaub KypTKy anbbo 60Tbl SHbI He 3bbipanics,
cn. C. abl cn. XK. cnpabasani BbickBeTNiUb agpacy cn. K. y cnH. I1., kab BApHyuUb KypTKy 1 60Tbl, ane Obini 3aTpbiMaHbIst
cynpaLoyHikami Miniwbli.

Cya Mepwamarickara paéHy M. MeHcka npbi3Hay abBiHaBayaHbIX Yy 3navbliHCTBE, nNpagyrnempkaHam 4. 2 apt. 339 KK
(xyniraHcTBa), BiHaBaTbIMi, a na 4. 2 apT. 207 KK anpaygay 3a aacyTHacbUio Y A3esHbHI abBiHaBa4YaHbIX ckriagy 3nadblHc-
TBa, NasHaublyLLbl y BbIpaky, LUTO HaMep abBiHaBa4aHbIx Hs Obly HakipaBaHbl Ha BblikpadaHbHe MaémacsLi c. K. AHa bbina
3abpaHas 3 xyniraHckix Hamepay.
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BanT anbbo narpo3a reanty npbl pa3boi écbLb CpoAKkaM 3aBanofaHbHA MaémachbLio anbbo cpogkam sie YTpbIMaHbHS.
Kani He naBeaseHa, WTo reant anbbo narpo3a reantam yublHsmMiCA 3 MaTal npbicabeyBaHbHA MaémachbLi, yublHeHae HA
MoXa ObiLb kBanidikaBaHa sk pasbon.

Ma Bbipaky MNeplamaiickara cyaa M. Biuebeka cn. . npbi3HaHbl BiHAaBaTbIM Y ThiM, LUTO Y CTaHe anbKarofibHara anbs-
HeHbHS yBapBaycs y kBaTapy cn. K., A3e 3 yxbIBaHbHEM Haxa Y4blHiy pa3bon, NpblybiHiyLbl Nauspnenamy Lsxkis uena-
BbISl NALUKOAXaHbHI bl 3aBanofayLubl BigsaMmarHitagoHam.

YublHeHae cya kBanidgikasay na 4. 2 apt. 89 KK 1960 roay.

Ma npartacbue 3acTynHika BapxoyHara Cynoa npasbigbitom Biuebekara abnacHora cyga Bbipak 3bMsiHIY, NasHayblyLUbl
HacTynHae.

3rogHa 3b CbBeAyaHbHsMI nausipnenara, absiHaBayaHbl NPbLIALLIOY Aa Siro Ha KBaTapy Abl 3anaTpabasay BApHYLUb Na-
3biky. Cn. K. naabsuay BapHyLb Na3blky npasb HekaTopbl Yac Abl nanpaciy cn. . nancbui. AQHaK Tou yaapbly Aro HaXKoM.
Mauapnensbl ynay, 3bHENPLITOMHEY, a kani a4yHsy, nabaybly, WTO abBiHaBa4YaHbl HakipaBaycs Aa Bbixagy 3 TopbaW, cka-
3ayLUbl, LUTO H y39ay 3 caboto BiadamarHiTadoH.

ABBiHaBa4aHbl He agmaynsay, WTo naudpnensl 6aybly, SK €H 3HOCIY BigdamarHiTadoH.

[okasbl, WTO BijaBoYHa cbBeaYaLb npa Toe, To abBiHaBadaHbl 3 MaTal npbicabeyBaHbHSA MaémachkLi yBapBaycs Y kBaTapy
i 3 raTan maTtam yubIHiy rBanT ga nauspnenara, He 6bini BbICyHyTbl 60kaM abBiHaBa4BaHbHSA Abl He Obini BbisiyNEHbI Y CyA0BbIM
nacemkaHbHi. [a cnpase BbisiyneHa, WTo abBiHaBaYaHbl NPLIMLLOY y KBAaTIPy 3 MaTai BeinatpabaBaHbHs nasbiki. Liepas Toe Ha
rnebe y3bHiKIbIX acabiCTbIX HENPLIA3HbLIX AaYbIHEHBHSY, a HA 3 MaTal npbicabeyBaHbHA MaémachbLli, abBiHaBa4YaHbl NPbIYbIHIY
nauspnenamMy LsbKKia LenaBbls NalkompkKaHbHi, Nacbnsi Yaro agkpbiTa ckpay BigsamarHitagoH. MNpbl Takix akaniyHacbLsix 3
yrikam mMaTbiBY Y4YbIHEHAra, Yacy y3bHiKHEHbHS HaMepy BblKpaAaHbHsI BigsamarHitacoHa, A3esHbHI abBiHaBavaHara Hanexaupb
nepaksanicikaupli 3 4. 2 apt. 89 KK 1960 rogy: na cakue npbldbiHEHbHS LSDKKIX LienaBbIx NawKomKaHbHAY — Ha Y. 1 apT. 106
KK 1960 roay, na dakue agkpbiTara BelkpagaHbHS BigdamarHitadpoHa — Ha pabyHak (4. 1 apt. 206 KK 1999 rogy).

BbisiyneHa, WTO cyabl He 3aYCéabl pasbMsKOoyBatoLb pa3boi i xyrniraHcTea.

Ma Bbipaky cyna Marineyckara paéHy cn. M. npbi3HaHbl BiHaBaTbIM Y pa3boi, y4biHEHbIM NayTOpHa, Abl acyKaHbl Na Y. 2 apT.
207 KK. CypoBas kanerisi na kpbiMiHanbHbIX cripaBax Marinéyckara abnacHora cyaa Bbipak 3bMsiHiNa, nasHadvblyLubl, LTO CyA,
Aay HACMYLUHYIO OPbIABIYHYIO aUdHKY 3nadblHHLIM A3esiHbHAM cr. M. AGBiHaBayaHb! ¥ cyase nakasay, LITo €H Y HeLlbBAPO3bIM
cTaHe cymecHa 3 cn. . kans nacénky cyctpani paHen HesHaémara amy cn. B.. Cn. M. nanpaciy y siro 3ananiub Abl, Kani nausp-
nenbl agkasay, WTo He naniub, yaapbly Sro y Teap, ag yaro tou ynay. Kani cn. B. nsxay, cn. M. HaHEC Hekanbki yaapay Harami
na po3HbIX YacTkax Lena. 3bbipatoybics cbixoasiLb, NPbIKMELLY Ha 3aMIi KansamnoL bl ckpay sro.

Mauapnensl B. nakasay y cyase, wro abeiHaBavaHbl 3b6iy Sro 3a agmoBy Aalb 3ananiub. Y npauace 3b6iubLsa absiHa-
BayaHbl Hivora He natpabasay. Kani nauspnens! ayyHsy, NpbIKMeLiy, LUTO 3bHiK KanstoLw.

Bocb xa, BbisyneHa, WTOo rBanTy 3 MaTal HenacpaaHara npbicabevBaHbHA MaémachLi nauspnenara absiHaBayaHbl He
yxbiBay. Cn. B. éH 3b6iy y HeLbBAPO3bIM CTaHe 3 XyfliraHCkix MaMKHEHbHSAY, Nacbns Yaro agkpbiTa ckpay y nauspnenara
Kansmnow. Y cyBasi 3 raTbiM A3esiHbHI abBiHaBayaHara BapTa Obino kBanicikaBalb y CyKynHacbLi 3naqblHCTBAY K Xyri-
raHcTea # pabyHak.

BanbwbiHg kBanidikaBanbHbIX NpblikMeTay pa3boio cynagae 3 cnagapoxHbIMi kBanidikaBanbHbIMI NpbIKMETami Kpaga-
35Ky M pabyHKy (yBapBaHbHE Y XbITNO, NayTopHacklpb, rypT acobay, apraHizaBaHbl rypT, OyiHbl Abl acabniBa OyliHbl na-
mMep).

KeanidikaBaHbiM Bigam pasboto, akpams Taro, EcbLib pa3bon, abuskapaHbl NpblYbIHEHBHEM LiFXKKara Lenasara nawkog-
XaHbHS (4. 3 apT. 207 KK). MpbikmeTb! ysxkara Lenasara nalkomxaHbHs 3bMsiuyatoua ¥ apt. 147 KK. Kani npblybiHEHBHE
Kol 3gapoyio nagyac pasboro Lankam axonniBaeuua ckrnagam ratara 3nayblHCTBaA, TO Y BbINagKy MpblYblHEHBHS 3
pa3boeM HayMbICHa LAXKIX LenaBbiX nawkogkaHbHAY nausprnenamy AagaTtkoBan keanidikaubli na apt. 147 KK He natpa-
6yeuua.

[nsa keanidikaubli pasboto na 4. 3 apt. 207 KK Hs Mae 3Ha4YaHbHS, Kani NpblYbIHEHbI LISXKKIS LenaBbls NalKOMKaHbHI: Y
MOMaHT npbicabeyBaHbHS Maémachbiii, 3b NepaagoneHbHeM cynpauiBy nauspnenara anb60 HenacpagHa nacbns npbica-
6euBaHbHA MaémachbLli 3 MaTai e YTpbIMaHbHS.

BbimaranbHiurea (apt. 208 KK). Cknag BbiMaranesHiutea y KK 1999 rogy 3actaycs npakTbiiHa ObINbIM: BbI3HAY3HBHE NaHATKY
“BbIMaranbHiLTBa”, a Takcama kBanicikaBarnbHbIS NPbIKMETbI Aaf3eHara 3naqbliHCTBa NPbIHLbLINOBa He 3bMsHinicsa. Keanidiky-
104bl A3esHbHI acobay, LTo BiHaBaLUsiLLa Ba YYblHEHBHI BbiMaranbHILTBA, Cyabl 3bIX035Lb 3 Taro, LUTO BblMaranbHiLTBa — rata
BbICyHyTae 3 kapbicbiBacbLj naTpabaBaHbHe nepagaybl MaémachLi anb00 npaea Ha sie, anbbo Y4YbiHEHBHE MOObLIX A3EAHBbHAY
MaémacHara xapakrapy, crnany4aHblx siK 3 narpo3an reanty Hag nausapnensiM ans6o Hag bniskivi sMy acobami, abBALLYIHEHEM
npa sro anbbo AroHbIX ONi3kix 3bBECTaK, SKist raThbis acobbl XaAaroLb 3axaBalb Y TasMHILbI, NALIKOMKaHbHE anb00 3bHILLIY3Hb-
He iX MaéMacblli, TaK i 3 rBanTam, NaLKomKaHbHEM anbb0 3bHiLLY9HbHEM MaémachLij.

BbiMaranbHiuTBa 3 ab’ekTblyHbIX bl Cy0’eKTbIYHbIX NPbIKMETaY Mana po3bHilua aj Takou reanTtoyHan hopmbl Bblkpaaa-
HbHS, SK pa3boi. AgHak 3 BbiMaranbHiLUTBaMm reant nagmMauoysae narposy, a 3 pasboem — &cblb CpOAKam npbicabeysa-
HbHS1 MaémacbLi anbb0o fe YTpbIMaHbHSA.

YacTa natpabaBaHbHi nepagaybl MaémachbLli y 6yayybiHi nag narpo3an yublHEHbHS rBanTy anbb0 3 yYblHEHbHEM rBanTy
abuskapaHbl HenacpagHblM 3abpaHbHEM YacTki MaémachLi nauspnenar acobbl. Takis A3esHbHI Cyabl CryLHa KBanigiky-
IoLb K CyKynHacbLb pa3boto i BeiMaranbHilTBa.

Cyabl 36onbluackLi cnylwHa Bbl3HaYaloLUb HasgyHacblpb Y A3€sHbHAX BiHaBaTbix acobay naytopHacbLi, abrpyHTaBaHa
BbIKITFOHYa0Ybl FATYHO KBanichikaBanbHyo NPLIKMETY Y ThiX pa3ox, kari BbiMarasbHiLTBa yaynse cabon wapar agHacTaiHbIX
npouinpayHbix anizogay (natpabaBaHbHe Nepagaybl agHON i TON Xa MaémacbLi, narpo3bl anb0bo reanty y AavblHEHbHI Aa
afiHoM i ToM xa acobbl), axonneHblX afa3iHbIM HaMepam Abl HakipaBaHbIX HA JACATHEHbHE aaHOE M3TbI.

Maxnsapctsa (apt. 209 KK). Manatak maxnapctea y apt. 209 KK 1999 rogy He 3a3Hay 3bMSAHEHbHAY Yy napayHaHbHi 3
apt. 90 KK 1960 rogy. Pa3 maxnspcTtea &cbLb agHow 3 doopmay BblkpagaHbHs, ab’ekT i npagMeT MaxnsapcTea Lankam cy-
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nagawoub 3 ab’ektaM i npagmeTamM nobora BblIKpaAaHbHS, 3a BbIKIHOY3HBHEM MaxnapcTBa y popme HabbiupbLsA NpaBa Ha
MaémacbLlb.

MaxnsapcTBa y skacbLi HeabxogHae npbikMeTbl ab’ekTblyHara 60Ky 3navbiHCTBa Npapyrnemksae cnocab BbikpagaHbHS
MaémacbLi anbbo HabbiUbLs NpaBa Ha e — nagmaH anb0o 3royKbiBaHbHe AaBepam. [pbl raTbiM NagmMaH MoXa Melb
nobbis popMbl 3 MaTan yBsA3eHbHS Y 3MaH acobay, MaéMachLpb SKiX 3nadbiHua Xaaae npbicabeyblub.

IHWBIM BigaM nagMaHy écblb NagMaH y Koliue, Y TbiM fiKy 3 nagMaHaM nakynHikoy, kani npagasad HA écblb iHObIBI-
AyanbHbIM NpagnpbiManbHikam, paboTHikam iHabIBiAyanbHara npagnpbiManbsHika ans6o topblgbldHae acobbl, To 60K HA
écbLb cyb’ekTam 3naybliHCTBA, Npagyrnegxanara apt. 257 KK (nagmaH cnaxbiyuoy).

Y cyB43i 3 raTbiM BapTa naragsiuua 3b pbiabldHan auaHkam A3esHbHAY cn. b. na 3aBbIW3HbHI KOWTY paanidaBaHbIX iM
npagyktay xapyaBaHbHS, aa3eHan cyaom YbiryHadyHara paéHy M. lomni. MatbiBytoyb! kBanidikaLbiio, cyq nasHadbly, LWTO
cn. b. HA BbIy iHABIBIAYanbHbIM NpaanpbiManbHikaM, paboTHikaM iHAbIBiAyanbHara npagnpbiManbHika anb6o opbigbivHae
acobbl Apbl, MpoAatkoybl MpaayKThl Xap4aBaHbHS, HAYMbICHA NagMaHBay MaKynHiKoY, 3aBblllakoydbl LiaHy, To 60K y4bIHiY Npbl-
cabeyBaHbHe Yy)x0e MaémachbLi Wnsxam nagMaHy, TaMy siroHbIs A3esiHbHI Hanexalb kBanidikaupli na apt. 209 KK.

AU3HBbBaOYbI 3nayblHHbISA A3esHBbHI acobay na HeBblkaHaHbHI abaBasanbHILTBay, Cyabl abrpyHTaBaHa 3bIXO43sLb 3 Taro,
LITO aTpbiMaHbHe MaémachbLi Naj yMoBal BblkaHaHbHA SIKOra-konbBek abaBsi3anbHiLTBa Moxa Obiup KBanidikaBaHa sk
MaxnsipcTBa ToMNbKi Y TbiM BbiNaAKy, kani abeiHaBayaHbl LL43 3 MOMaHTY NpbicabeyvBaHbHS raTan MaémachLo iIMKHYYCs Aa
3aBanofaHbHs & Obl HS Mey Hamepy BbIKOHBaLb MpbiHATae abaBs3anbHiLTBa. BeisyneHbHe Taro, Ui mena acoba Hamep
BbIKOHBaLb y3siTae Ha csibe abaBsA3anbHiLuTBa anb00 af camora nayaTtky pasrnsgana 3akno4aHbHe yrogbl 3b kiM-Hebya3b
sk cnocab npouinpayHara npbicabeyBaHbHA AroHan MaémacsLi, HeabxogHa AN pasbMexaBaHbHS MaxnsapcTsa Abl He
KapaHara Yy KpbIMiHanbHbIM NapagKy HeBblkaHaHbHS JaMOyHbIX abaBsi3kay. Kani BbiayneHa, wto mena Mmecua nagmaHHae
aTpbiMaHbHe CpoKay LUnsxam 3aknioyY3HbHSA Yrofibl Ha aTpbiMaHbHE MaémachbLli, NnagXaHsHe sikix-konbBek paboTay anb60
npa3aHTaupbla nacnyray 6e3 Hamepy iX BbIKOHBALb, Y HasyHACbLi NPbIKMETHI MaxnApcTsa.

Cn. K. abeiHaBa4Baycs y TbiM, LUTO af kpacaBika aa nineHs 1999 r. nag npanaHosal apraHizaubli CyMecHae BbITBOpP-
YacbLi npbicabeybly MaémacbLb rpamazssiHay y acabnisa byiiHbIx namepax Ha aryneHyto cyMmy 3925496 py6. (3 ynikam
OS9HamiHaupbli).

Cyn ®pyH3aHckara paéHy M. MeHcka yyblHeHae abBiHaBa4yaHbIM Y JadblHEHbHI Aa nauspnenbix cn. M. gbl cnH. K-in
kBanicikaBay sik MaxnsipcTea, 60 abBiHaBa4aHbl Ha MOMaHT MpbicabevBaHbHS rpoLLUay raTbiX NauspnensiX iMKHyYcs aa 3a-
BarnodaHbHS iMi bl HA Mey Hamepy BApTaLb, Npa WTO CbBeAYbINi aACyTHachkLpb y abBiHaBa4aHara mardsiMacbLji BApTaHbHS
nasblki, NaBegamneHbHe nauspnenbIM iMKbIBbIX 3bBECTAK 3 HAroApkl YBAA3EHbHS iX Y cknaj 3acHaBarbHikay y3HavaneHara
absiHaBayaHbiM AAT “Oncbl”, yTorBaHbHE 3bBecTak npa gakTbl4Hae BbikapblCTaHbHE aTPbIMaHbIX FPaLLUOBbIX CPOAKAY.

Y wapary 3 TbiM cyq abrpyHTaBaHa BbIKITIOYbIY 3 abBiHaBa4aHbLHs ABa 3aMi3odbl Aapy4aHbHA cn. K rpowan ag nausp-
nenbix cn. M. bl cn. I, BBICYHYTbIX i@ Aro ik MaxnapcTea, 60 y cyaoBbiM nacemkaHbHi ObIno BbiSyreHa, WTo A3esHbHi
absiHaBavaHara na raTbix anidogax He abcsratoub cknagy 3nadsiHeTaa, 60 EcbUb rpamagssHcka-npasasbiMi yrogami. 3b
CbBefyaHbHAY raTbiX NausapnenbiX y CyaoBbIM NacemKaHbHi BbisiyneHa, Wwto Hamep cn. K. npbl atpbiMaHbHi 6100 ganspay
3LUA Hs 6bly HakipaBaHbl Ha ix npbicabeyBaHbHe, 60 YacTKy fnasblki (5600 panspay) éH BApHYY agHaMy 3 nausipnenbix
3agoyra aa y36ymkoHbHS KpbIMiHanbHae cnpasbl, @ TOPMIH BApTaHbHS HeagAaHawm nasbiki Ha MOMaHT pasrnsgy crnpasbl
cyas3e Ays He HagbIALWOY.

Lisram anowuHix rog y cynoBan npakThiubl 3bSBINiCS Cnpasbl, Na sikix abBiHaBavaHbIM CTaBinacs y BiHY BblkpagaHbHe
LInsXam CTBapaHbLHS T. 3B. “dhiHaHcaBbIX nipamigay”. Sk naka3sae BbiBy43HbHE, NpbicabeyBaHbHE MaéMachLi Npbl CTBaPa-
HbHIi “dhiHaHCaBbIX Nipamigay” yvblHsaelLUa ¥ pe3Hara KwiTanTy JamoBax He HaynpocT, a aj iMs opblgbldHae acobbl. Tamy
icToTHa BbIsiBiLb HakipaBaHacbLb Hamepy abBiHaBa4aHara — Ui He nepacbkneayeula Mata nagmaHy.

IcToTHae 3Ha4YdHbHE Ans audHKi NpbiIMaHbix abasAsanbHiLUTBay Obl, agnaBefHa, Ans pas3bBA3aHbHS NbITAHbHA Npa Ha-
AyHacbLb NagmaHy npbl 3aBanofaHbHi Yyxoi MaémacbLo Mae audHka abrpyHTaBaHachLi NpbiMaHbIX abaBa3anbHiLTBay,
sKkas yny4vae y cs6e audHKy piHaHcaBara cTaHy topbigbldHae acobbl anb6o Y3poyHo adhakThlyHackLi A3enHackLi. AacyT-
HacbLb KpbIHiLLAY ANS BblkaHaHbHS npbivakbix abaBa3anbHILTBay CbBeAYbilb Npa Toe, LTO AHbl 3bSyNAoLLa HayMbICHBIM
nagmaHam.

[ina ksanicpikaubli BbIkpagaHbHA K MaxnapacTBa HeabxofHa, kab BbICYHYThIS AoKasbl NaubBApaKani Hamep acobbl Ha
YYbIHEHbHE BblKpafaHbHS.

Ma Bbipaky cyna ®pyH3aHckara paéHy M. MeHcka cn. b. npbl3HaHbl BiHaBaTbIM y BblkpagaHbHi Maémachbli ¥ acab-
nisa OyrHbIX NaMmepax, Y4YblHEHbIM LUNAXaMm MaxnapcTsea, Abl Y iHWbIX 3ravbiHCTBax. BeigyneHa, wro abeiHaBavaHbl
npbiusgreay rpalwoBbis CPOAKI rpamag3ssiHay, 3akntodvatodbl 3b iMi 4aMOBbl TpacTaBblx nasblikay. [1oTbiM, MAPKYOYbI,
LWITO raTa A3enHacblb MOXa BbisiBiLLa He3aKoHHaN, Nnepanwoy Aa yaneukix JjaMmoBay KpaabiTHara 3bBs3y, rapaHTam
sKix Oblna panirinHaa rpamaga “Aamota” bl acabicta cn. b. sk cbBATap ratawm rpamagbl. MNa3bHen cTtani 3aknoyayua
AaMOBbl Nasblkay y agnaBegHachli 3 natpabaBaHbHAMI Hopmay K. AGBiHaBavaHbl 3bsiynaycsa Takcama apraHisata-
pam i ctBapanksHikam dipmbl “Cakan’”.

lpowbl Npbiusreanica uepas nagmaH Abl 3MoYy>KbIBaHbHE AaBepam MHOTiX nauspnenbix, WTo Aani Bepbl LWbIpoKank pak-
nsiMe npa aserHacbUb dipmbl “Cakaii” 3 NpbILArHEHbHS rpaLloBbIX cpoakay rpamanssiHay nag 6onbLu BbICOKIA aAcoTki,
YbIMCA Y A3ApxayHbIX Abl iHWbIX 6aHkax. CTpaTbl nauspnensix cknani 186887777 py6. (aa A3HamiHaubli).

ABBiHaBa4aHbl CBalO BiHYy Y BblKpafaHbHi HE MpbI3HaY, NasHayblyLUbl, LUITO MEeY HaMep rpoLlbl NaudapnensiM BApHYLIb.

Mamix Tbim BiHa cn. B. y BblkpaaaHbHI MaémachLi Liepa3 MaxrnsapcTBa BbisyneHa, 60 JoKa3sbl, NPa3aHTaBaHbIs cyay, nepaka-
Hay4a cbBeaYbini ab Hamepbl abBiHaBavaHara npbicabeybiLb rpoLLbl Nauapnensix 6e3 Hamepy iX BAPHYLb. YCa CyKyrnHacbLb
JAacbriegaBaHbix CyAoM JoKa3ay naubBsipyKarna agcyTHackLb y abBiHaBayaHara xxagaHbHs 1 paarnbHal MardbiMachLi NakpbiLb
nausipnensim cTpatbl, Tamy cn. b. 6bly abrpyHTaBaHa acymkaHbl 3a MaxnspcTea y acabnisa OyiMHbIX namepax.

BbikpagaHbHe Wnsixam 3510y KblBaHbHA chnyX06o0BbiMi nayHamoutBami (apt. 210 KK). Y gagseHbiM apTbiKyre Bbl-
KpagaHbHe Bbl3HadaelLa sik npbicabeyBaHbHE YyXXOM Maémacbli anbbo HabbilbLE npaBa Ha Maémacblpb, Y4YblHEHbIS
cnyx6oBan acobai 3 BbikapblCTaHbHEM CBaix Cny>K60BbIX NayHamoLTBay.
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Cy6’ekTam BblkpaAaHbHs, NpaayrieXaHbiM Aafa3eHblM apTeikynam, EcbLb crnyxboBas acoba, MpbIKMETHI KO pacKpbl-
Batouua ¥ n. 3 u. 4 apt. 4 KK. Takasa acoba yubiHsie BbikpagaHbHe Y bopme 3noyKbiBaHbHSA CNy060BbIMi NayHaMoLTBaMi
Lepas 3aiMaHyto én nacagy, agaarybl HE3aKOHHbIA pacnapamkaHbHi Na cnyxte nagHadvaneHbiM paboTHikam, sikiM faBe-
paHa MaémacbLb, ab e HezakoHHaW nepagadbl. Kani x cnyxbosas acoba 3 BblkapblCTaHbHEM CBaiX Cny060BbIx nayHa-
MOLTBaY YYblHSIE€ BblkpagaHbHe AaBepaHae € MaémachLi, 9e A3esHbHI Hanexblub kBanidikasaub na apT. 211 KK.

He 3Baxatoubl Ha pasbMexaBaHbHe Y KK 1999 rogy cknagay 3navbiHCTBA BblkpadaHbHs Y oopMe npbicabeyBaHbHA anb-
60 pacTpaThbl Abl BblkpaAaHbHSA ¥ hopMe 3MnoyKbiBaHbHSA CnyX00BbIMi MayHamMouTBaMi, Npbl HAgYHACkLi NpbIKMETay raTbixX
3nayblHCTBaY Y afHbIM i TbiM Xa A3esHbHiI Cyabl Yacam pobsub nambinki Npbl kBanidikausli cyasesHara.

CnH. XK., npauytoybl 3aragybilan BbITBOPYackLi kambiHaTa xapyaBaHbHA, HAyMbICHA HeAaaasana npagykTbl Xxapyasa-
HbHS1 Kyxapam, Y BbIHiKy 4Yaro ¥ fe Hasanacinica nilki npagykray, akisa sHa 3axoysana Y nsgoyHi. [NMoTeiM siHa nanpacina
wodapa kambiHaTa npbiBe3bLi €1 raTbid NPagykTel 4amoy, ane MallubiHa Obina 3aTpbiMaHa Ha Bble3base 3 TIPbITOPbli
kambiHaTa.

Cyn 3aBopg3skara paéHy M. MeHcka kBanidikaBay a3esiHbHi cn. XK. na y. 1 apTt. 210 KK, He 3Baxatoubl Ha Toe, LITO siHa
npeicabeybina gaBepaHylo €M maémacblb. fe A3esHbHI Tpannsawub Naj nNpbiKMETbl 3NayblHCTBA, NpagyrnegkaHara
apt. 211 KK.

MpbicabeyBaHbHe anb60 pactparta (apt. 211 KK). Y napayHaHbHi 3 apT. 91 KK 1960 rogy Tpoxi iHaKLW BbIKriag3eHbl
NPbLIKMETbI, LUTO XapakTapbl3ytoLlb NpagMeT i cyb’ekT Aaf3eHara 3nadvbiHeTa. Y apT. 211 KK akpacbneHa agkasHacbLb 3a
npbicabeyBaHbHe 1 pacTpaTy TorbkKi AaBepaHan acobe MaémachLi (He3anexHa ag Taro, cnyxbosas acoba Ui He).

Ak npbicabeyBaHbHe BapTa pacuaHbBaLb HenpaBaMepHae yTpbiMaHbHe (HEBAPTaHbLHE) YyXK0e MaémachLi, AJaBepaHan
BiHaBaTaMy, 3 M3Tall 3abpaHbHsI Sie Ha CBato KapbICbLib.

Pactpata ysynse cabow aguypaHbHe y niobon dopme anbbo cnaxbiBaHbHE CamiM BiHaBaTbiM AaBepaHae siMy Maé-
machbL;i.

MaémacbLpb Moxa ObiLb AaBepaHa acobe Y cyBsi3i 3 npaLai (axoBa, nepaso3ka i 4.M.), TaMy Y BbiNaaky sie BbIkpagaHbHsI
acoba Hace agkasHacbkLpb na apt. 211 KK 3a npeicabeyBaHbHe anbb0 pacTpary, kani faBeaseHa fe BiHa Y BbIkpaaaHbHi.

Cyn 3aBopskara paéHy M. MeHcka kBanicikaBay na 4. 1 apt. 211 KK g3esHbHi kaHTpanépa-axoyHika AAT “YTK” cn.
K., siki ckpay MaémacbLb (CaHTaxHi4Hae abcTansiBaHbHE) Abl Npagay sie. MNpbl pa3rnsase cnpasbl BiHa abBiHaBadYaHara
¥ BblkpadaHbHi MaémacbLi 6bina AaBeaseHa. EH 6bly MaTapbianbHa agkasHan acobai, Magmachlib, SKylo 8H axoysay,
6bina aMy faBepaHa, Tamy cyd abrpyHTaBaHa kBanidikapay cyasesHae im na 4. 1 apt. 211 KK sk BbikpagaHbHe Lepas
npbicabeyBaHbHE.

Mpbl BbIBYY3HBLHI BbiSyreHa, LUTO HEKATOPbIS CyAbl HE pasbMsiKoyBatoLb nNpbicabevyBaHbHe faBepaHae MaémachLi SK
cnocab BblKpaJaHbHS 3b iHLIbIMI KapbICbMiBbIMi 3Na4bIHCTRaMI, LUTO CynpaBapkatoLLla nagmaHam.

Cn. K., wto npauasay kipoyuam CI1 “bensacT”, Briskaxay y cny60Byto kamaHA3IpoyKy Yy Paceto Abl nacbns BApTaHbHA
npa3aHTaBay iKTbIYHbISA paxyHKi HiObI 3a XbITNO Y ratani y Mackee, Ha NaacTaBe yaro atpbiMay Abl Npbicabeybly rpoLubl.

Cyn KactpblyHiukara paéHy M. Biuebcka kBanidpikaBay cyasesaHae cn. K. sk npbicabeyuBaHbHe Maémachli, AaBepaHaii
absiHaBavaHamy, na 4. 1 apt. 211 KK.

3 Takon kBanicikaublisi Henbra naragaiuua, 6o cn. K. 3aBanogay maémacbLto (atpbiMay rpolubl) Liepas nagmaH, a He
npbicabeybly gaBepaHyto smy Maémacbub. [i3esHbHi cn. K. nagnagatoub nag npbIKMETbI 3NadbiHCTBA, LWTO Npagyrnemxa-
Ha apT. 209 KK (maxnspcTtsa).

Cyabl cnywHa kBanidikyloub Na cykynHacbLi 3navbiHCTBay A3esiHbHI acobay, sikist Npbl YYblHEHLHI BblKpadaHbHA gaBe-
paHae iM MaémachbLi BbikapblCToyBani NafpobHbIs 4aKyM3HTbI 4s XaBaHbHS BblKpaJaHbHS.

Cyn YbiryHadHara paény M. lomri acyasiy cn. L. na 4. 1 apt. 211 gl apt. 427 KK 3a BbikpagaHbHe 63H3bIHY, AKi EH aTpbiMay
AK Kipoyua, bl NpbI3HaY BiHABaTLIM Y ThiM, LLITO NilLKi 63H3bIHY TON cKpaaay, pobsybl NpbInicki Aa AapOXKHbIX apKyLuay.

Mpbl BbIBYYSHBHI CipaBay BblsiyreHa, WTo Y CyAoBai NpakTbiLbl HAMa afa3iHCTBa npbl kBanidikaubli BblIkpagaHbHA Maé-
MacbLji uepa3s npbicabevBarbHe, Kasii pasbBa3BaeLLa NbiTaHbHE Npa HasyHacbLb Takoe KBanidikaBanbHae NpbIKMEThI, K
nayTopHacbLb.

Y TbiX pa3ox, kani absiHaBayaHsbi, LLITO Npatye Kipoyuam, y4biHiy BblkpagaHbHe 63H3bIHY Ha npaudary nayHara napbisgy,
afHbIs cyAbl kBanigikytoUub cyalesiHae sik npbicabeuBaHbHe na Y. 1 apt. 211 KK, yBaxatoubl yyYbiHeHae abBiHaBayYaHbIM
3a npausrnae 3nadbliHCTBA. [HWbIA cyabl Npbl Takix akaniyHacbUsx nivaub, WTOo Y A3esHbHAX abBiHaBayYaHbIX Matouua
NpbLIKMETLI NayTopHackLi 1 KkBanidikyloLb A3eaHbHI Kipoyuay na 4. 2 apt. 211 KK.

Cya NeHiHckara paéHy M. Marinésa acyasiy cn. M. na 4. 1 apt. 211 KK 3a Toe, wTto &H, npauytodbl kipoyuam PKI “Ma-
rinéyckae agasaneHbHe benapyckain ubiryHki”’, af ctyaseHst oa kpacasika 1999 r. ckpay 356 nitpay 63H3bIHY.

Cn. Y., npauytoybl Kipoyuam HaBykoBa-BbITBOpYara npagnpsiemcTsa “[oxpan”’, y napeisg 3 5 aa 19 tpayHs 2000 r. ckpay
3Bbiw 1000 niTpay 63H3bLIHY.

Cyn KactpbldHiukara paény M. MopagHi ksanicikaBay cyasesHae cn. Y. na 4. 2 apT. 211 KK sk npbicabeyBaHbHe Maé-
MacbLi acoban, skon gHa AaBepaHa, yYblHeHae nayTopHa.

KeanidikaLplto BblkpagaHbHSAY 03H3bIHY Na NpbIKMELLe NayTopHackLi ¥ ApyriM BbiNagKy Henbra npbi3Halb crywHan, 6o
akaniyHachbLji cnpasbl CbBeavani npa Toe, WTo A3esHbHI cn. Y. Hecbni Npaudarnsl Xxapakrap, TaMmy yyYblHeHae iM 3nadbiHCTBa
écbLb NpaudarnbiM, a He NayTOpPHbLIM.

BbikpagaHbHe Lepa3 BblkapbicTaHbHe KamnyTapHan TaxHiki (apT. 212 KK). AgkasHacbLub 3a BblkpagjaHbHe Maé-
MachbLi cnocabam, BbIKNaa3eHbIM Y raTbiM apThiKyne, écbUb Lankam Hoal Hopmawn KK. Mepanik cnocabay BbikpagaHb-
HS (oBa cnocabbl), NnpagyrnegxkaHbix apT. 212 KK, écbup BblvapnanbHbiM. [pbicabeyBaHbHe Yyxoe MaémachbLi sk MaTa
JaaseHara 3naybiHCTBa aabbiBaella npas3b iHapMaBaHbHe naugapnenara 3 ganaMmoram kamnyTtapa npa 3bBecTki, LUTO He
agnaesgaroub canpaygHachLl,.

Cn. M. 6bino BbicyHaTa abBiHaBa4yBaHbHE Y ThbIM, LUTO €H Na Nanspa3gHan 3mMoBe 3 acobai, y AayblHEHbHI A SKOW
KpbIMiHanbHas crpasa BbiA3eneHa y acobHyio BbITBOpYachklp, y napbiag ag 30 ceHexHs 1998 . aa 19 kpacasika 2000 r.

79



H?AX}HIK KpbimiHanbHae npasa 1 npauasc. KpbiMiHanéris

yBOA3IY Y KaMMyTapHY0 CbICTAMY iMXbIBYIO iH(bapMaublto. [[aTa Bbigynanacs ¥ NpasaHTaubli Y 3NeKTPOHHbIX IHT3pHAT-Kpa-
Max 3 BblkapblCTaHbHEeM MixHapoaHara ceuiBa IHT3pHST HYMapoy He HaneXHbIX Aa iX Kp3AbITHbIX KapTak Abl BidaBoyHa
HenpayAsiBblX 3bBeCcTak npa ix ynacbHikay. BeicTynatoubl af ixHara iMa anga annatbl TaBapy, WTO 3amMaynsycs na anekt-
poHHaK nowile Anst cabe Ha iMa TpPaNUix acobay, WTo XbIByLb Y M. MeHcky, cn. M. 6sicnnaTtHa npeicabeybly MaémacbLb
npaanpbieEMCTBay 3aMeXHbIX A3apxaBay y acabnisa OyliHbIx naMmepax Ha arynbHyo cymy 23960 gansapbl 3LUA.

Cyn KacTpblyHiukara paény m. MeHcka npbidHay cn. M. BiHaBaTbIM Yy iHKpbIMIHABaHbIX AIMY A3€SHbHSAX, BbIKMHOYbIYLUbI 3
BbICyHyTara simy abBiHaBauyBaHbHS TaKyto KBanidikaBanbHyl NPbIKMETY, K nayTopHacbub. Cya abrpyHTaBaHa nasHauybly,
LUTO A3esHbHI abBiHaBayaHara axonnisarnics agsiHblM HaMmepam, Obini YYbIHEHbl aHansAriYHbIM cnocabam, Hecbrni npausr-
Nbl Xapakrap.

[3eaHbHi cn. M. cynom kBanidikaBaHbl na Y. 4 apt. 212 KK gk BblkpagaHbHe MaémachbLli uepa3s yBaa3eHbHe ¥ kamnyTap-
HYIO CbICTAMY ifKbiBal iHpapmMaLpli, y4biHEHae ryptom acobay na nanspagHsan 3moBe Y acabnisa OyiHbIX namepax.

Y cynoBai npakTbiLbl pacnayctoa)xaHbl Bblnadki, kani 4oYris, uMaTanisogHbls, BblkpaaaHbHi, LITO cKragatouua 3 wapary
TOECHbIX 3esIHbHSAY, He axonniBatoLLa aa3iHbiIM HaMepaM bl IMKHEHbHEM BiHaBaTara npbicabeybiLb MaéMacbLib KaHKPaT-
Hara namepy. BblkpagaHbHi UarHyLLa Aa TbiX Yacoy, Nakynb “Hs CXonsiub 3a pyKy” Obl HA BbIKPbIOLb.

Takora KWTanTy A3esiHbHi CbBeaYvalb Npa KaHKpaTbi3aBaHbl HAMEP AaTbldHa NamMepy BblkpadaHbHS, siki Moxa Obiub
nobbIM, y TeiM MKy 4 acabniBa OyiHbIM. 3 ynikam Taro, LUTO iIMKHEHbHE Mpausirnan 3nadbiHHam A3eHackLi 4oMaHCTpye
ncbixansriyHyo KapbICbNiBYHO raToBacbLb BiHaBaTara Aa npbicabevBaHbHsi MaémachLi nobora (K atpbiMaeLLa) namepy,
ab6’émy, nrobora KoLUTY, TO agKa3HacbLb HafbIXoA3iLb Y 3anexHacbli ag akTbi4HbIX HACTyNcTBay — namepy YYblHEHbIX
cTpaTtay. [9Ta aasiH 3 BapblgHTay npausrnara, ane He naytopHara BblKpagaHbHS.

BbIBy4aHbHe cripaBay cbBeAubllb, WTO akypaT TakiM YblHaM audHbBatoUb Cyabl A3esHbHi acobay, WTo YYblHini wapar
BblKpadaHbHAY Y aagsiH cnocab.

On Judicial Practice on the Property Stealing Cases
(Analysis Based on the Materials of the Court Rulings Overviews)
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Review of the article (full version available in the Beiarusian part of the journal):
The goal of this text is a most detailed research into different corpus delicti related to stealing of property. Theft, brig-
andage, robbery, extortion, fraud, stealing by way of abuse in official credentials, peculation, stealing through the use of

computer facilities, etc became the subject of a thorough analysis in judicial practice of Belarus. The author also dwells on
the most common judicial mistakes and difficuities in qualificating different crimes with certain homogenous aspects.
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Kynna-npoaax Hepyxoman MaémacbLii:
Cy4YacHbl CTaH i Npabnembl 3aKkaHapaycTBa

Bl ANAKCAHOPA PATAXbIHCKAA

AnsikcaHgpa ParaxbiHckas (Hap. y 1983 r. y MeHcky) — HaBy4aeuua Ha IV kypce apass-
NeHbHs MixHapogHara npasa akynbTaTy MikHapodHblx ctacyHkay BAY. Cnaubisnisyeuua
Ha aypanerickiMm npaBe. [aniHa HaBYKOBbIX iHTapacay — MixHapogHae nybniyHae npasa,
IOPbIAbIYHBIS acnakTbl A3eWHacbLi MKHapoAHbIX apraHisaublsy, NpayHbis CbICTAMbI FilLnaH-
CKaMOYHbIX KpaiHay.

Bbiny4aHbHe AaMoBhbI Kynni-npogaxy HepyxoMarn MaémachbLli y sikacbli cBoeacabniBaii hopMbl JamMOBbI Kyni-npoaaxy
i 3amauaBaHbHe afMbICMOBbIX HOpPMay, MpbICbBEYaHbIX r3Tan AamoBe, 3bBA3aHbl HA TOMbKi ca cnaubidikan 9e npagme-
Ta — Hepyxoman MaémachLi: gidblyHan (CyBA3b 3b 3AMMEN), aKkaHaMivHal (BblCOKas KaluToyHacbLpb), NpaBaBon (Heab-
XopHacbLUb 6onbluan abapoHbl iHTapacay acobay, skia ya3enbHivaoLub Y agnaBefHbIX 3HOCIHAX; abMexaBaHbHe Nna Bblka-
pbICTaHbHI Takon MaémachbLi ¥ UbIBiNiCTbIYHBIM 3BapOLE i BblKapblCTaHbHE fie ¥ 3Bapoue Y AkacbLi iHabIBigyanbHa-nayHam
He3aMeHHal paybl), ane i 3b BenidapHbIM NPaKTbIYHbLIM i CaLbISANbHLIM 3HAY3HBEHEM, IKOE MatoLb Y Cy4acHbIM rpamagsaTee
ab’ekTbl HEpyxoman MaémacbLi — y NepLUYIO Yapry, Xbinbls JaMbl | KBATIPbI.

PbiHak kBaTapay i 4amMoy 3 KOXHbIM rogam TOoMbKi nalubipaeuua, rata sickpaBa 6ayHa Ha Tonbki y MeHcky, ane i y ab-
NacHbIX UAHTpax KpaiHbl. HArmeasaysl Ha Toe, WTo A3spXasa pobiLlb LMaT po3HabakoBbIX KpoKkay 3 MaTal yctansasaub Ha
PbIHKY HEpyXoMachbLi NayHbl 6ansHc, Npa3 naHbkaHbHE LUdHay gauk 6onbluai KonbkacbLi Xbixapoy benapyci mardybimach-
Lb HabblBaLb KBaTapbl, HE KapbICTalOYbICA A3APXKaYHbIMI iNbroTHLIMI KP3AbiTaMi, BiAaBOYHa, LITO 3akaHadayyas 6asa He
nacbnsiBae paaraBalpb Ha ycToiniBae NnafBbILL3HbHE MNOMNbLITY HAa ab’ekTbi HepyxoMacsLi, acabnisa ¥ MeHcky, i, ik cbnens-
TBa, Ha HS MeHeW ycTonniBae NaaBbILLI3HLHE KOLUTAY Ha PbIHKY HepyXoMachLii.

MeHasita Tamy, agHon 3 Nnpabnemay, sKis naycraoub nepag naTdHLUbINHBIM NakKynHIKOM KBaTapbl, €CbLb Npabnema xyT-
Kara 3HaxomKaHbHA Npayagsiean iHhapMalbli HAKOHT NacbnsiAoYHACkLi Aro A3esAHbHAY Na HabbIubLi kBaTapbl. MaTa ratan
npaubl — 3pabiup aHania 3akaHagaycTBa HaAKOHT Kynni-npofaxy keatapay (4amoy), sikoe icHye Ha raTel MOMaHT, i Jdaupb
HeKanbkKi NpakTblYHbIX Napaaay, kab HabbiubLE KBaTapbl HA cTanacs Ans nakynHika MiTyCbHEW y kanigopax nagaTkoBbiX
iHCNAKLUbISTY.

Kynns-npopax xbinbix A4aMoy i kBatapay y benapyci nepagycim axbiupLaynseuua Ha nagctase Hopmay pamagssHc-
Kara kogakcy Pacnybniki Benapyck (ganewn 'K), XXeinbnéeara kogakcy Pacny6niki Benapyck (ganen XK) i MNanaxaHbHs ab
napagky Kynni-npofaxy Ksatapay (aamoy), akoe Obirio 3aupBepaxaHa nactaHoBan Pagbl Minictpay Pacny6bniki Benapych
ap 31 xHiyHa 1993 rogy Ne589 (3bMeHbl | AanayHeHbHi Obini yHeceHbl nactaHoBaMi Pagbl MinicTpay Pacny6bniki Benapych
ap 22 coHexxHa 1997 rogy Ne1701, 30 ctyazens 1998 rogy Ne142, ap 20 nineHs 1999 roay Ne1109, 13 BepacbHsi 2000 rogy
Ne1412, ag 21 cbHexHsa 2001 rogy Ne1837)[13].

ArynbHbIsi NanaxaHbHi

MaBoane raTbix HapMaTbIyHbIX akTay, rpamagasHe Pacnybniki benapycek mMatoupb npaBa HabbiBaLb KBaT3pbl (4ambl) na
AamMoBax Kynni-npogaxy y nodbix HaceneHblX NyHKTax KpaiHbl, He3anexHa af 3aycégHara mecua XbixapcTsa (. Paws-
HbHe KaHcTbiTyubiiHara Cyna Pacny6niki benapycb ag 25 cakasika 1997 rogy NeP-55/97) [4]; 3amexHbla rpamagssiHe i
anaTpbifbl, siKig cTana npaxbiBatoLb Ha TapbITopbli Pacny6niki Benapychk i 3anmatouua Ha neranbHbiX NagcTaBax npawoy-
Hal, racnagapuyan Ui iHwaw a3erHacbLto, MatoLb NpaBa HabbiBaLb KBaTapbl (4aMbl) Na gamoBax Kynni-npoaaxy y nobbix
HaceneHbIX MyHKTax KpaiHbl; pblAblYHbIA acobbl MatoLb MatoLb NpasBa Ha HabbILbLE KBATIpbI, Karni SHbl 3aparicTpaBaHbl
Ha TapbITopbli Pacny6bniki Benapycb. Pa3am 3 Tbim, pawaHbHe MeHrapsbikaHkamy ag 30 kactpbidHika 1997 rogy Ne988 “A6
pasrnegkaHbHi NpagcTayneHbHsa npakypopa r. MeHcka ab yxineHbHi napyLlwaHbHSY XbiNbéBara 3akaHagayctea” yctans-
Bara, LUTO NpoJax KeaTapay y Aamax, fKis 3HaxoAssuua ¥ kamyHanbHal yrnacHacbli ropaga, rpamagssiiam Pacny6niki
Benapycb, WTO He NpaxbiBatoLb cTana y ropaase MeHcky, 3amMexHbIM rpamagasiHam i anatpbiaam, 3bA3sicbHsAELLa Ha
nagcrtaBe pallaHbHs rapBblkaHkamy. [Makynka Moxa Oblub OasBorieHa, Hanpblknag, kani 3abscbnevyaHacblb arynbHam
nnoLyar KoxHara Yanbua caMm’i nakynHika y ratam keatapbl 6yase cknagaub HA MeHel ag 15 kB. MaTpay. Y BbIKMIOYHbIX
BblNagKax nakynka KBaTapbl ¥ cTaniubl Moxa Obiub Aa3BoneHa rapBblkaHkaMam i 6e3 BblkaHaHbHS aA3HadYaHaw BbiLLdl
HOpMbI [5].

AcabniBbl Napagak Kynni Xblnbns ycTansiBaHbl Ans 3aMexXHbIX rpaMagasHay i anatpblgay, skis He npaxbiBalolb Ha
TapbITopbli Pacny6bniki Benapycb. 3rogHa 3 nactaHosan Paabl MiHicTpay Pacny6bniki Benapycb ag 22 coHexHs 1997 roay
Ne1701, aHbl MatoLb NpaBa HabbiBaLb KBaTaPbI Li Aambl Ha TapbITopbli Pacny6bniki Benapych 3rogHa 3b MiXkHapogHbIMi Aa-
MoBawmi [6]. Hanpbiknag, y nactaHoBe Pagbl Minictpay Pacny6bniki Benapyck ag 10 ninena 1998 rony Ne1086 na3HadvaHa,
WTo rpamanasiHve Paceickan ®agapaupli Moryub HabbiBalb KBaTapbl (4ambl), Y ThiM fiKy nNa gamoBax Kynmni-npogaxy, y
nobbIx HaceneHbix NyHkTax Pacny6niki Benapycb agHonbkaa 3 rpamagssHami Pacny6niki Benapych [8]. PoyHbis npaBbl
rpamagssiHay benapyci i Pacei Ha HabblubLUE, ynaaaHbHe, KapbiCTaHbHE i NapagkaBaHbHE MaéMacbLi0 Ha TIPbITOPbISX
Pacei i Benapyci 6bini 3amauasaHbl ¥ [lamose namixk Pacny6nikav Benapyces i Pacerickan ®agapaupian ab poyHbIx npaBox
rpamagssiHay ag 22 yapseHa 1999 rogy [7].
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H?AX}HIK IpamMapf3sHckae npasa 1 npausc. Facnagapyae npasa i npawac

AB’exkTami Kynni-npogaxy MoryLb ObiLb:

1. He3aceneHbls KBaTapbl, SKig agHocsALUUa Aa A3apxayHara Xblnbnésara hoHay;

2. BbI3BarieHbIsi KBAT3pPbl, SKiA agHocsAULA Aa A3spkayHara xblnbnéesara hoHay (y TeiM MKy ¥ gamax, sikis Hanexbl-
Lib paKaHCTpysBaub);

3. KBaTapbl, NabyaaBaHbla ANs Npoaaxy;

4, XbINblS gambl (KBaT3pbl), HA CKOHYaHbIA OyaayHiuTBaMm, Kani siHbl Hs écblb ab’ekTaMi npbiBaTbi3aupbli, NasHava-

HbIMi ¥ [13sip>kayHai nparpame npbiBaTbi3albli, 3aubBepaxaHai nactaHoBan BapxoyHan Pagbl Pacny6bniki Benapyce ag
16 yapseHs 1993 rogy Ne2421-XII;

5. KBaT3pbl, SKist Hanexawb pbiabl4HEIM acobam HeasspkayHan hopMbl ynacHachL;
6. KBaTaphbl, AKist Hanexavb rpaMag3sHam Ha npase ynacHachbLi;
7. XbINblA NamsLKaHbHi, nabygaBaHbIs (P3KaHCTPYsiBaHbIA, HAObITbIA) 3 NPbILUATHEHbHEM iMbroTHara KpPagbITy, na

3aKaH4Y3HbHI TPOX ragoy 3 OHs NaralluaHbHA ratara kpagbITy. [pogax Takix NnaMsLWKaHbHAY MoXa 3bA3ANChbHSALLA paéHHa-
My, rapag3komy, paéHHamy y ropagse BblkaHayyaMmy i pacnapagpkarnbHaMy BopraHy, a npbl agMoBe paéHHara, rapagskora,
paéHHara y ropaase BblkaHay4ara i pacnapagxarnbHara BopraHa HabblUb Takoe namsillkaHbHe NpoAax anowHsara byase
3bA3ANCHHALLA Y BbIKIIOYHBLIX BbiNagkax (CbMepLb yrnacbHika naMsilKaHbHA, ckacaBaHbHe Wby, nepaesn y opyryto
MsicuoBacbLb i I.4.) 3 A4a3Bony AaA3eHara BblkaHayyara i pacnapagkanbHara BopraHa.

He nagnsratoub npogaxy:

1. XbINbIA NAMSLKaHbHI Y IHTIpHaTaXx;

2. CNy>X60BbIS XbIblA NAaMSALWKaHbHI (akpams KBaTap y AamMax Kanracay i cayracay, skisi Moryub npagaeauua aco-
6am, LWTO nNpaLyloub Y raTbix racnagapkax Ui Tbim acobam, sikis npaxbiBatoLb y Aaf3eHail MACLoBachLi);

3. XbINblA NaMsLLKaHbHI, AKis 3Haxoa3suLa Y 3Bakyallbli | 30He nepluavaproBara aAcarieHbHs;

4. XbINbIS NAMSLKaHbHI CalbisiNibHara BblIKapblCTaHbHS;

5. XbIfblS NaMsLWLKaHbHI ¥ CNaUbISMbHBIX AaMax;

6. XbINblA NamsLKaHbHi, NabyaaBaHbia (PIKAHCTPYSBaHbIA, HAObITLIS) 3 MPbILATHEHBHEM iNbroTHara KpaabITy, Aa

noyHara siro naratuaHbHSI.

KBaTapbl, sikia Hanexaub topblabldHbIM acobam, Moryupb Bbilb ab’ektam Kynii-npogaxy Tomnbki Kani sHbl He 3aceneHsbl
Xblxapami.

Mpoaax KBaTapbl axbiubUsynseLla e ynacbHikami Ui ynayHaBaxaHbiMi iMi acobami. Mpogax KkBaTapbl rpamagssHami
axblupbLaynseLUa 3b NicbMoOBal 3rofbl YCiX NayHaneTHix YanbLoy cam’i, akist paxbiBaoLb CyMecHa 3 yracbHikam i MatoLb
npaBa KapbICTaHbHS XbIfbIM NaMsiLLUKaHbHEM.

Mpbl Kynni Xbinora 4omy Ui KBaTapbl HeabxogHa cnpayAgiub:

. HasiyHacbLUb Y Npagayua AakyMaHTY (TAXHiYHbI NawnapT), SKi naubBsipa)kae siro npaBa Ha Xbifbl A0M (KBaTapy);

. afcyTHacbLb apbIlWTy Ui 3a6apoHbl, Skas naubBepikaHa AaBefKan opraHay parictpaubli i TaXHiYHaM iHBIHTapbI-
3aupli;

. 3anaTtpabaBaub af npagayua konito acaboBara paxyHKy (OpAap) Ha Xbifbl JOM Li KBATapy;

. HasiyHacbLb MiCbMOBaW 3rogbl My>Xa L XOHKi, Kani axblusaynseyua aguypaHbHe Xbifiora AoMy Ui KBaTapbl, SiKis

€CbLib arynbHan CyMecHam yrnacHacbLo CamMenHikay.

Mpopgax xbinora NamMsilLKaHbHSA, Y SKiM NpaxbiBaiolb HenayHaneTHis Yanblbl CAM’i yNnacbHika NaMsillKaHbHS, Aa3Bans-
euua Tornbki ca 3rogbl BopraHa aneki i ansikyHctsa (4. 4 apt. 275 K Pacny6niki Benapyce) [1]. 3rogHa 3 pawaHbHeM MeHc-
Kav rapagskon Pagbl anyTtaTtay ag 19 kactpbidHika 1999 rogy Ne39 “A6 3aubBepakaHbHi ManaxaHbHA ab napagky yaraa-
HEeHbHSA BopraHami aneki i anskyHcTBa r. MeHcka yrogay afuypaHbHS, 3aknagy i abMeHy XbinblX NaMsLLKaHbHAY aCoBHbIX
KaTaropbiay rpamaassHay”, aroga BopraHay aneki i anskyHcTBa naTpabyeuua Takcama npbl aguypaHbHi XKbInbiX NamMsiL-
KaHbHSAY, Y SKiX NpaxblBaloLb rpamaassHe, nasbayneHbls A3essgonbHackLi Ui abMexaBaHbla ¥ A3esi3gonbHachLi, iHWbIS
rpamagssiHe, Hag sKimi yBeaseHa aneka ii anskyHCTBa, LUTO 3M0YXbiBalLb anbKarofbHbIMi HANOSIMI, HApKaTbIYHbIMI L
TaKCbIlYHbIMI paybiBami [9]. MapylwaHbHe ratTan ymoBbl Oyase asHavaub Npbi3HaHbHE AaMOBbI HecanpayaHan (HilToXHaw)
i Npag’ayneHbHe ynayHaBaxaHblMi acobami ¥ cynoBbIM napafky NpbIMSHEHbHsSI HACTYNCTBaY, NpagyrnemkaHbIx 4. 2 apT.
168 K (aByx6akoByto pacTbITyLbIt) [1]. YRivBatoybl iCHbIA dakTbl HeMardbiMachLji BblkaHaHbHS TaKix CyA0BbIX PaLL3HBHAY
3 measiliya BApTaHbHS NaKynHiKy rpalloBar cyMmbl, sikast 6bina crnjoyaHa 3a Xblroe namsikaHbHe, [neHym BsapxoyHara
Cyna Pacny6niki Benapych y nactaHoBe ag 30 cakasika 2000 roay Ne3 “A6 HekaTopbIX MbITAHbHAX NPbIMAHEHBHS CyAaMi
XblNbréeara 3akaHagayctea” Bbl3Ha4bly HAaCTynHae: npbl BbIHACEHbHI palaHbHAY ab 3agaBanbHeHbHI naTpabaBaHbHAY
ab NpbIMAHEHBHI HACTYNCTBay HecanpayaHachkLi Na3HadYaHbIX yroaay cyq y HeabxogHbIX BbiMagkax NaBiHEH pa3rneaselpb
nbiTaHbHe ab yBSiA3eHbHI Takora napagky BblkaHaHbHS PaLL3HbHS, 3rofHa 3b SKiM BbICSNIEHbHE NaKymMHika NamsiLKaHbHS
axblUbLAYseLLUa nacbns BbiNmaThl AMY rpalloBan cyMbl, akas bbina cnnovaHa naBo4ns Yrodel i skasi nagndarae ynnaue
na pawaHeHi cyaa [10].

YMoBbI JamMoBbl Kynni-npodaxy BbldHavawuua naragHeHbHem 6akoy. lNpbl raTbiM rpamaj3ssHckae 3akaHagaycTsa
YBOA3iLb HEKanbKi iCTOTHbIX yMOBaY, SiKisi Mycsilb OblLb 3aubBepaxaHbiMi Y AamoBe. Na-nepliae, rata KowT i npagmeT
npoaaxy. 3a agcyTHacbLo Takix AaA3eHblX Y JaMOBe fiHa Niybluua HesaknovaHam (4. 2 apt. 525 TKin. 2.4. 1. apt.
526 IK) [1].

3rogHa 3 4. 2 apt. 275 K, nepaxoa npaBa yracHacbLi Ha >bifbl OM Ui KBaTapy Aa iHWan acobbl écbUb NagcTtaBan
Ja ckacaBaHbHS NpaBa KapbICTaHbHS XbIfbIM NaMsWKaHbHEM YanbLaMi caM’i paHelwara ynacbHika. Y raTbiM 3bBA3KY
iCTOTHal ymoBav 4amoBbl MPOAaxy >Kbiriora JOMY, KBaTapbl, A3€ XbiByLb acobbl, SKist 3rogHa 3 3akaHagaydbiMi akTami
3axoyBaloLb NpaBa KapbICTaHbHA r3TbIM XbIIbIM NaMsiLLKaHbHEM Nacbsi Aro HabbILUbLUSA NaKyMHIKOM, éCblb Neparik raTbixX
acobay (4. 1 apt. 529 K) [1]. AacyTHacbUpb y 4aMoBe raTar yMOBbI jae NpaBa HoBaMy YracbHiky natpabaBalb ix BbiCs-
neHbHA 6e3 BblA3ANeHbHS iHWara Xxbinora namsiwkaHbHs (4. 4 apt. 123 XKK Pacny6niki Benapycs) [2].
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YnapanbHikam KBaTap, HabbITbIX Ba yracHacbLb, BblAaloLLa TaXHIYHbIA NawnapTbl i AaMoBbIst KHiri. 2Kbinbis namsii-
KaHbHi, HabbITbISI Ba YnacHacbLb, NaBiHHbI BbIKapblCTOyBaLLa ToMbKi ANS NpaXblBaHbHA rpamaassHay. He gassansieyua
cTBapaub Yy Takix kBaTapax odicbl, KAHTOPbI, CKNaAbl, raHANEBbLISA KPOMKi, MANCTIPHI i .4, axblubLUsaynsLb BbITBOPYYHO, rac-
nagapuyio i iHWyo A3eHackLb (HS 3bBA3aHyto 3 NpaBam 3aycéaHara npaxbiBaHbHSA). CTBap3HbHE Y XKbINbIM NaMsLLKaHbHi
apraHizaupblay i ix nagpasbgsenay gassandeuua Tonbki nacbnsa nepasogy raTbiX NaMsLLIKaHbHAY Y KaTaropblio HEXbINbIX.
MepaBog NaMsALWKaHbHAY 3 XbINbIX Y HEXbINbIS aXblLbLAYISeLLUa Na pawaHbHAX abnBbikaHkamay i MeHckara rapBblkaH-
kamy (apT. 272 TK) [1].

3rogHa 3 lManaxaHbHem ab napagky Kynni-npoaaxy Ksatapay (4amoy), MACLOBbIS BblkaHay4bls i pacnapagkarnbHbld
BOpraHbl, NPaanpbIEMCTBLI, ab’aaHaHbHI, apraHizaubli BAAyUb ynik rpaMagssHay, skis xkagawooub Habblub Ba yracHachb-
Ub KBaTapbl y Aamax AsspxayHara doHay. [pbl raTbiM iX YaproBacbLb cTBapaeuua 3 yrikaMm 4acy 3HaxOmKaHbHSA Ha
yniky rpamagssHay, natpabyoybix NansnwaHbLHS XblNbnéBbiX ymMoBay. MNepanik rpamagssH, natpabytoybix NansanwaHbHSA
XbINbNEBbIX yMOBaY, 3aubBepmxaHbl apT. 43 XKK Pacnybniki Benapyck [2]. Takis rpamanssiHe matoub nepasaxHae npasa
Ha HabblLbLIE Ba ynacHacbLb kBaTapay. [Ins HabblLbLs KBaTapbl 3b A3sipkayHara poHay rpaMa3sHiH nagae 3asBy Y Msic-
LIOBbI BblKaHayubl i pacnapaganbHbl BOpraH fna MecLbl XbIXxapCTBa Lj Ha npagnpbleMcTBa, y ab’aaHaHbHe, apraHisaublio,
SKiM HanexXblUb KBaTapa; raTbisl apraHisaupli i NpsiMaoLb palusHbHe ab npogabl MaémMachbLii.

AusHKaBasi BapTacbLb KBaTapbl ¥ AaMax AsspxayHara doHay ycTanéysaeuua aaMbICrOBbIMI KaMicisMi, Skis cTBapa-
IoLLUa MSCLOBbIMI BblKaHayybIMi i pacnapagkanbHbIMi BOpraHami, npagnpblemcTBami, ab’sgHaHbHAMI i apraHisaubismi.
Takcama Y kamicii Mmae npaBa 6paub ya3en rpamaa3siHiH, siki HabbiBae kBaTapy. KowT kBaTapbl BbidHa4YaeLua Y iCHbIX Ha
raTbl MOMaHT LI3HAX 3 ynikam cnaxblBeLKiX sikacbLAY, KaadiLbleHTY sikacbLi Xblfiora acapoasbAss i 3a Bbifikam BapTachLi
ncaBaHbHSA KBaTapbl. BbinnaTtbl KOWTY KBAT3pbl MOMyLUb aXblUbLAYaULa rpamag3sHami agHadacoBa Ui Y pacTapMiHOYKY
Ha yMOBax AaMOBbl.

MpamagssiHe, skist xagaroub HabblLb Ba yracHacbLb HA CKOHYaHbIs OydayHiUTBaM Xbifbld NaMsilLKaHbHI, @ Takcama
KBaTapbl y AaMax, SKis nagnaralolb PaKaHCTPYKLbli, MaloLb NpaBa CTBapallb XbiNbléBa-0OyaayHiubis kaanapaTtbiBbl Li
TaBapbICTBbI 3a0yaoyHikay.

[amosa kynni-npogaxy XbiMNblX aMOy i kKBaTapay aabbiBaeuua ¥ nicbMoBan dopme, skas npagyrnegkaHa apt. 521
'K Pacny6niki Benapycb ona gamoy kynni-npogaxy Hepyxoman Maémackui. 3rogHa 3 apT. 529 'K Pacny6bniki Benapychb,
A3sip>kayHaw paricTpaubli nagnsdrae cama JamoBa NpoAaxy Xblfora oMY, KBaTapbl, YacTKi Xblriora 4OMY, KBaTaphbl, a 3rod-
Ha 3 apT. 522 pamap3ssHckara Kogakcy Pacny6bniki benapyck, nepaxog npaBa ynacHacbLi Ha HEPYXOMYH Maémacblp,
naesogfie AaMoBbl Npodaxy HepyxoMan maémacoLli, Aa NakynHika nagnarae AsspxayHaw parictpaupli [1]. Tamy gamoBa
Kynni-npogaxy namik rpamagssHami, namik rpamagssHami i lopblabldHbIMi acobami nasiHHa ObiLb HaTapbisnbHa 3alb-
BepOyKaHa i 3aparictpaBaHa y MACLIOBbIM BblkaHay4bIM i pacnapamkarnbHbIM OpraHe na MecLbl 3Hax04)KaHbHS KBaTaphbl, a
namix topblabl4HbIMI acobami — 3aparicTpaBaHa ¥ MSCUOBBIM BblkaHayuyblM i pacnapagkarnbHbiM opraHe. Tonbki nacbnsi
paricTpaLpli 4amoBbl Kynni-npoaaxy Y MACLOBbLIM BblKaHayybiM i pacnapagxanbHbiM opraHe rpamagssHe i lopblablYHbIS
acoObl, akis HabbINi kKBaTapy, HabbiBalOLb NpaBa ynacHackLi Ha sie.

[amoBe kynni-npogaxy KBaTapbl MOXa NanspsaHivaipb iHLas 4aMoBa Ui, siK ie Ha3biBatoub, AaMoBa ab Hamepbl. Acab-
niBacbLi ratan gamoBbl 3bMeludaHbl ¥ apT. 399 'K Pacny6bniki Benapyce [1]. BaxHa namaTaup, LWTO acHOYHbIMI | Heabxoa-
HbIMi YMOBaMi Takon AamoBbl €CbLib NPaAMET AaMOBbl, TAPMIH i iHLWbIA iCTOTHbIS YMOBbI aCHOYHaW AaMOBbl, Y AaA3€HbIM
BblNagky — uaHa. ManspagHas AaMoBa 3aubBsipaxaeuua HaTapblisinbHa. Yacblel 3a Ycé siHa cTBapaeuua, kab 3abschb-
neybilub JoOpacymneHHacbUb Npagayua — HeMardblMacbLb nagnicaHbHA 4aMOBbIl Kynni-npogaxy npagayua MaémachLi
3b iHLWbIM MaKynHikoM, a Takcama, Kab aaub NayHbl Yac npagayuy Ans adapMIeHbHs YCix NaTtpabHbIX AakymMaHTay Ha
aguypaHbHe kBaTtapbl. [lepaa ThiM, SIK Nagnicalb aCHOYHYH OAMOBY i HaTapbisnbHa sie 3aubBepasilb, NakymnHik Mycilb
nepagaub NpaacTayHiky KaHTOpbl, Akasa 3avMaeuua raHanemMm HepyxomachLi, NayHy CyMy Y siKacbLi 3agatky, skas Ha-
KipoyBaeuua Ha annaty nepaadapmMoyki TaxHiYHara nawnapTy, Ha annaTty nacnyr HatapblsnbHaln kaHTophbl | 6aHkayckara
npagcTayHika. [aTa cyma yacblien 3a Ycé yaynsae cabon capagHi KOLWT 3a KBafpaTHbl MaTap KBaTapbl.

Y O3eHb 3aKM4Y3HBbHA aMOBbI KyTifi-Npoaaxy aAsiH NpaacTayHik ag koxkHara 60Ky naBiHEH y NpbiCyTHacbLi 6aHkaycka-
ra paboTHika nepaniybilp rpoLLkl, ki NOTbIM 3anakoyBatouua ¥ agMbicnoBbl 6aHkaycki NakeT, a NoTbiM Yy KanapTy, Ha Ka-
Topaw NnpaacTayHiki 6akoy i 6aHkaycki paboTHIK CTaBsLUb cBae nognickl. [9Tas kanapTa BApTaeLLa nNakynHiky, siki 3axoysae
se Aa HenacpagHara 3aubBepaXaHbHS 4aMOBbl Y HaTapblsibHan KaHTopbl. [poLlbl nepagatouua nakynHikom npagayuy y
NpbICyTHaCbLi HaTapblloca TOMbKi Nacbns NagnicaHbHs AaMOBbIl, MPbl ATHIM Hi ¥ SKiM pa3e Henbra agyblHALb KanapTy. Y
CBalo Yapry nakynHik atpbiMriBae TaXHIYHbI NaLNapT Ha KBaTapy i KNoYbl.

BapTa 3bBApHYLb YBary Ha ilL4a agHy pad, katopas écblib HaNbosbLL XXYAacHbIM ranayHbiM 6oneM LwmMaTnikix nakymnHi-
KOy HepyxoMacsbLii, acabniBa kBaTtapay, — nagatki. TyT Tpaba ag3HaubliLb, WTO ¥ 6oMbLL BbiroAHaN nasbilbli 3Haxoa3iuua
nakymnHik HepyxomacsLi. EH He naBsiHeH Nagasaub y NagaTKoBYHO IHCMSKLLIK @ 3aKM0Y3HLHS Yrofbl 3bBECTKI ab KpbiHiLax
rpaLloBbIX CPOAKaY, SIKist EH HaKipoyBae Ha HabbILbLE KBaTapbl. BonbLu 3a Toe, NpakTbika Kynni-npoaaxy KBaTapay y crani-
Libl Naka3Bae, LWTO LWaHEL, Taro, WTO NakynHiky Tpaba Gyase npassHTaBaub Helikis nanepbl ab KpblHiuax rpoluay i nacbnsi
3bA3AWCbHEHbHS Yroapbl, BenbMi Mi3apHbIA. Y TOW xa yac npagasel, naBiHeH Oya3e 3anoyHiub AaknspaLbiio ab npbiObITKY,
60 3bBecTKi ab rpalloBbIM 3KBiBaneHbLE YroAbl 3axoyBatoLLa ¥ HaTapbisifnibHan kaHTopel. LlikaBa Toe, LITO KOLIT KBaTapbl
Xaug i nasHavaeuua y gamoBe Kynni-npogaxy, ane X éH yctanéysaeuua naragHeHbHeM 6akoy, Tamy ¥ AamoBe Moxa OblLb
nasHayaHbl siki 3ayrogHa.

Mapapak Kynni-npoaaxy KBaTapay (4aMoy) Ha ayKubl€He.

3rogHa 3 nyHkTam 17 MNanaxaHbHA ab napagky Kynni-npogaxy Ksatapay (4amoy), yMOBbI i napagak npofaxy KBaTap
Ha ayKubléHax ycTanéyBaelua agnaBegHbIMi npasinami. AHbl 3bMeluyaHbl ¥ MNanaxaHbHi ab aykublEHHaM Kynni-npogaxy
KBaTap (oamoy), sikoe 6bino 3aubBepaxaHa 3aragam MiHicTapcTBa XbinbnéBa-kamyHanbHawm racnagapki Pacny6niki be-
napyce ag 13.01.1994 rogy Ne2 [11].
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MpapaBaLb kBaTapbl (4aMbl) Ha ayKLbIEHHAN NagcTaBe MatoLb NpaBa ixX ynacbHiki:

. A3sip>ayHbls NpagnpbleMcTBbl, ab’aaHaHbHI | apraHisaupli;

. HOpbIAbIYHBISA acobbl, A3eHackLb AKX 3acHaBaHa Ha HeasApXayHbIX popmax yrnacHachbLi;
. BblkaHKaMbl MACLOBbIX Pagay HapogdHbIx ganyTtaray;

. i3blYHbIS acobbl.

KBaTapsbl, siKia Hanexawb lopblabl4HBIM acobaM, Moryub Obilb ab’ekTaM Kynni-npoAaKy TOMbKi Karni SHbl He 3aceneHbls
XblNbLaMi.

AG’ekTami Kynni-npogaxy Moryup Obiup:

1. He3acerneHblsi KBaTapbl i Bbl3BaneHblsl KBaTaphbl, SKi agHocsLLa Aa A3spxayHara xbinbnésara doHay, y TeiM
BbINaAKy, Kani Ha iX Nakynky NpaTaHayLUb rpaMagssiHe, skia 3Haxoa3suua Ha Yriky axBoTHikay naneniblub XbIbéBbls
YMOBbI;

2. KBaTapbl, NabyaaBaHbls ANs Npoaaxy;

3. KBaT3pbl, AKist Hanexawb pbiabl4HBEIM acobam HeassapxayHan opMbl ynacHachbL;

4. KBaTaphbl, AKiS Hanexawb rpaMmag3sHamM Ha npase ynacHachbL;

5. HepabynaBaHblS Xbifblg AaMbl (KBaTapbl), Kani SHbl HA écblpb ab’ekTami npbiBaTbi3aubli, KA nNasHavaHbl Y

[3spxayHaw nparpame npbiBaTbi3alpli, 3aubBepa)XaHaln nactaHoBan BapxoyHan Pagel Pacny6niki Benapyck ag 16 4ap-
BeHs 1993 rogy Ne2421-XII.

MpaBa Ha aykublEéHHae HabbIUbLIE KBATapbl (OOMY) (Aanein — ab’ekThbl) Ba ynacHackLb Maiolb rpaMaassHe HesanexHa
af npaxbiBaHbHSA ¥ AaA3eHbIM HaceneHbIM NyHKLE | NaTpabbl Y NananwaHbHI XbINbNEBLIX YMOBaY, 3aMeXHbIsSl rpamaa3sHe
i anaTpblgbl, raTakcama 1 lpbiabldHblA acobbl. Mpbl rATbIM 3aMeXHbIS rpamaa3ssiHe | anaTpblab MOryLb HabbiBaLb KBAT3pPbI
(Bambl) Ba ynacHacbLb, Karni sHbl MatoLpb Ha TIpPbITOPbIi KpaiHbl CTanae MecLa XbIXapCcTBa i neranbHyH KpbIHiLy icHaBa-
HbHS, a IopbIabIYHbIA acobbl — SIK sIHBI 3aparicTpaBaHbl Ha TAPbLITOPbIi KpaiHbl. Y pa3e aykubléHHara npogaxy ab’ektay y
MeHcky ix nakynHikami Mmoryupb 6biupb Tonbki rpamaassHe Pacny6bniki Benapyce, Akia crana npaxbiBatoup y ropaase MeHc-
Ky, i lOpblAbI4HbIA acobbl, 3aparicTpaBaHbl Ha Sir0 TAPbLITOPSIi.

YnacbHik KBaTapbl Arsi BbICTaYNEHbHSA S9€ Ha ayKUbIEHHbI MpoAax ab’ektay myciub abaBsi3koBa MeLb:

1. navubBepaXaHbHe ab agcyTHacbLi 3abapoHbl Ha Nnpoaax ab’ekta ag 6OPO TaxXHIYHAW iHBIHTapbI3aLbli;
2. T3XHiYHbI NawwnapT Ha ab’ekT;
3. aKT auaHki BapTacbLi ab’ekTa.

YasenbHiki aykubIEHY MycCsLb cBOeYacoBa Najaub 3asBy Ha yasen, 3pabiub 3aknagHel YHéEcak namepam y 10 % ag navar-
KoBara kowTy ab’ekta (cyma 3aknagy BApTaeuua yasenbHikaM ayKublEHy ¥ A3eCALIA3EHHYIO Napy Nacbns Aro NpaBsA3eHbHS,
akpams nepamoXLibl ayKUbIEHY, KaTopaMy Cyma 3aknagy ynidBaeliiia npbl KaHYaTKOBbIX pasbriikax), yHechLi nnarty 3a paricTpa-
Liblto ¥ mamepbl MiHiManbHar 3apaboTtHaw nnatbl i Npa3aHTaBaLlb yce HeabxoaHbIs AakyMaHTbl. [aTa:

. 3asBa Ha ya3en y ayKkubléHe;

. Konisi NnauéxHara AapyyaHbHS, LWTO NaubBspaKae 3aknafgHel YHECAK i mnaTy 3a paricTpaupblio Ha pasbrikoBbl
paxyHak npagayua, siki nasHadaHbl ¥ iHpapmaubiiiibiM NaBegamneHbHi ab aykubiéHe.

MpaacTayHik topblabldHan acobbl Takcama Mycilp MeLlb:

. nawnaprt;

. AaBepaHacbLib;

. AaBedky 6aHka, sikasi cbBea4bllpb ad nnauéxasgarHacbLi lopbigblyHal acobbl;

. Korii CTaTyTHbIX AaKyM3HTaY, 3aBepaHblX HaTapblafbHa Ui BOpraHaMm, LWTo Naasiub parictpaubiio.

di3blyHasa acoba raTakcama Mycilb MeLib:

. nawunapr;

. 4aBefKy, LUTO cbBeAYblLb ab neranbHam KpblHiLbl icCHAaBaHbHSA (4118 3aMEXHbIX rpaMa3sit).

MaTsHupIiHamy Yas3enbHiKy Moryub agmoBiLb Ba yaserne, kani acoba, WTO nagjae 3asBy, HA MoXa OblLb Mpbi3HaHa
cyb6’ekTam Kynni-npogaxy ab’ekta Ui He Npa3sHTaBana ycix HeabXxoAHbIX JaKyM3HTay.

Mapapak NnpaBsa3eHbHS ayKublEHY parnaMaHTyela Hopmami MNanaxaHbHs ab aykubl&HHal Kynni-npofaxe! kBaTap (Aa-
moy). MNepamoxua aykuplEHyY nackns CKaHY3HbHSI Taproy Mae nagnicaub npartakon ab siroHbIX BblHiKax. Y iM Takcama ik-
cyela abaBs3ak 6akoy nackns annatbl NakynHikoM KOLWTY ab’ekTa nagnicaub gamoBy kKynni-npogaxy. [aaseHas gamosa
namix rpamagssHami, rpamagasHami i lpbigblYHBIMI acobami Mae Obilub HaTapbisinbHA 3aubBepykaHa i 3aparictpaBaHa
Y BblkaHkaMe MsicLioBaii Pagbl HapofHbix AanyTaTay (610po TaxHiYHal iHB3HTapbl3aLbli) MaBoANs MecLa 3HaXxo4KaHbHA
KBaTapbl (4OMY), a namix topblablYHLIMI acobami — 3aparicTpaBaHa y agnasegHbIM BblkaHkame Mscuosae Paabl Hapoa-
HbIX AanyTtartay. Tonbki nackns paricTpaupli rpamaassHe i lpbiablYHbIA acobbl, WTO HabbINi ab’ekT, aTpbiMiaoLb Npasa
ynacHacbLi Ha qro [11].

Mapapak i YMOBbI aTpbIMaHbHA Kp3abiTay Ha KBaTapbl

KaxxHbl rpamanssHiH Pacny6niki benapycb, naBogns rmasbl 18 baHkayckara kogakcy Pacny6niki benapycb, Mae npasa
y35Ub Kp3abIT, y TeiM MiKy i HA GyaayHiuTBa KBaTapbl Ui AOMY, Npbl I3TbIM KOXHbI 6aHK yBOA3iLb CBae namepbl KpaabITy i
afcoTKi Ma iM (HanpblkNad, Ha nayaTtky raHara rogy rpamagssiHam, sikis Ha MawoLb HisKix inbrotay, AaBsaseuua Bbinmoy-
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Baupb 14% ragaBbix na kpagbiTax ag “benapycbaHky”), a Takcama 3amaLoyBae nepaBof3iHbl Ha GaHK nNpaBaBora ThITyny
Ha Takylo Maémacblb Yy sKacbLi 3abecbnsayaHbHA BblkaHaHbHA abasasky (apt. 150 BK) [3]. Mpbl raTeiM y gamose mae
yBoAsiyua TSpMiH Ans BbIKyny Maémacbli KpaabiTaaTpbiMadoM LUMsSXaM NarallaHbHA KpaabiTy; 6aHK H Mae MardbiMachbLii
aguypalb Takylo MaémMacbLb Aa Aro 3akaH4aHbHSA. AKpaMs ratara JyacbLew 3a ycé Y kpaablTHa AaMoBe 3amaloyBaeuua
HemarybIMacbLb AaTapMiHOBara naralldHbHS YCse CyMbl Kp3ObITY.

KBaTapbl MOXXHa HabblBauUb i Mpa3 aTpbiMaHbHE iNbroTHara KpaabITy, sikia Bblgatouua AAT “AwdagHel 6aHk «benapyc-
6aHKk»” Ha ByaayHiuTBa rpamaz3siHami XbinbiX NaMsLLKaHbHAY Y CKNaa3e XbiNblEBa-KaMyHarnbHbIX KaanapaTtbiBay, Karnek-
TbiBaY iHAbIBiAYyanbHbIX 3abygoyHikay i ¥ napaaky gonesara Yaseny Y kolnbnésbiM GyaayHiuTse.

Mapapak aTpbiMaHbHS iNbroTHara KpaapiTy BbidHadaeyua ManaxaHbHem “A6 napagky | ymoBax BblaaBaHbHS inbroTHara
KpaabITy Ha BygayHiuTBa rpamassiHaMi XKbinblX NaMsILLKaHbHSAY Y CKNaas3e XblbnéBa-kamyHarnbHbIX KaanapaTbiBay, ka-
nekTblBay iHAbIBiAyanbHbIX 3abyAoyHikay i Y napaaky gonesara yaseny ¥ XblnbnésbiM OyaayHiuTee”, skoe Obino 3aubsep-
OxkaHa lNactaHoan Pagel MiHicTpay Pacny6niki Benapyce ag 4 cakasika 1998 roay Ne351 [12].

3rofHa 3 raTblM NanaxsHbHEM, INbroTHbIS KP3AbIThI Bhlaalouua rpamagssHam Pacnybniki Benapych, 3amexHbIM rpa-
Maf3siHaM i anatpblgam, SKid ctana npaxbiBaloLb Ha TAPbITOPbIi KpaiHbl | 3HaxoA3sAULa Ha YNiKy axBOTHIKay NansnwaHb-
HS XKbINbMEBbLIX YMOBaY, 3 BblkaHaHbHEM MpPbIHLbINY afHapa3oBachkLi BblKapbICTaHbHS iMi NpaBa Ha aTpbiMaHbHE Takora
Kp3abITy Ha M3Tbl, Na3HayaHbls BbIWAK. [pbl raTbiM NpaBa Ha aTpbiMaHbHE iNbroTHara Kpa3ablTy Mawoub rpamassiHe, y
KaTopbIX CAP3OAHEMECSLOBbI CYKYMHbI Aaxod caM’i 3 ynikam MaémacHara CTaHOoBILIYa He nepaBbillae KparHsra y3poyHio,
AKi BbI3HavaeuUa MiHictapcTBam npaubl pazam 3b MiHicTapcTBam apxiTakTyphbl i 6ygayHiuTea, MiHictapctBam ciHaHcay
i MiHictapcTBam cTaTbICTbIKi | aHani3dy. INbroTHbIA KP3abIThl BbiAawoLuLa na agMbICrOBbIX CbMicax, K cknagaroub Ans
GaHka i 3aubBaApAXKaoLb abnBbikaHkaMbl i MeHCKi rapBblikaHkam NaBoASIA Yacy MpbiHAUbLS Ha Yk axBoTHikay nmansn-
LI3HBbHSA XbIMbNEBbLIX YMOBay. Y nepLuyio Yapry i na-3a 4aprow y AaaseHbls chhickl ynydaroula rpamagssHe, sikis marolb
afnaBeHbIs iNbroTbl HA aTpbIMaHbHE XbINbIX NAMSLLIKAHBHAY Y KapbICTaHbHE Na amoBe Hanmy y Jamax AsspxayHara i
rpaMagskara xbinbnésara oHay, 3 yCTyMNeHbHEM Y XbiNbNEéBa-byaayHivbls kKaanapaTtbiBbl, @ Takcama Tbisi rpamag3siHe,
AKist NpaXbIBalOLb Y XKbINbIX NaMsLLKAHbHSX, NPbI3HAHbLIX Y aAnaBeAHbIM NapaaKy HeNpbIAATHBIMI AN NpaXbiBaHbHS.

BaxHa namsTaLpb, LUTO iNbroTHbI KP3ObIT BblAaeLLa TOmMbKi Ha M3Tbl, aKPACbIIEHbIS Kp3AbITHaM gamosan (apT. 146 baH-
Kayckara kogakcy Pacny6niki benapycb). 3a HIMaTaBae BblkapblCTaHbHE KP3AbITY Kp3AbITHAs AaMoBa MoXa npagyrienx-
Balb aaMbICrioBbls opMbl agkasHackLi [3].

INbroTHBIA KP3ABITHI MOMyLb aTpbiMalb Yarblbl XbiNbnéBa-0yaayHiyubix KaanapaTtbiBay, kanekTbiBay iHObIBiAyanbHbIX
3abynoyHikay i rpamaassiHe, sKis axbiubUsaynsous OyaayHiuTea kBaTapay y napaaky gonesara OyaayHiutea. Bapra ag-
3HaublLUb, LUTO XbINbMNEBae 3akaHagaycTBa Jae npaBa Ha CyMecHae BblKapbiCTaHbHE iNbrotHara KpagbITy i agHapasoBan
6s3BbINnaTHan cybcbiabli Ha OyaayHiuTea Ui HabbILbLE XbInbix namsawwkaHbHAY. MyHKT 1.11 Ykady MpasbigaHta Pacnybniki
Benapychk ag 14 kpacasika 2000 rogy Ne185 npagyrnegxsae nepanik rpamaassHay, kKatopbls TakiM npaBaM Haasansouua
[15]. HeabxoaHa 3acspoasiub yBary Ha afiHoW 3 KaTaropbisy rpamaassH, akis nepanidaHsl y raTeiM nyHKUe. [9Ta managbis
ceM’i, nag skimi pasymetoua ceM’i, y AKX MyX Li >XOHKa 3Haxoasiuua Ba y3pocbLe Aa 31 roay Ha MOMaHT nacTaHoYki Ha
YNiK axBOTHiKay NansanLaHbHS XblNbNEBbIX YMOBAY.

29 cbHexHsa 2004 rogy MpasbligaHT Pacny6niki Genapyck nagnicay Yka3 Ne625, aki npagyrnempxksae, LUTO namep inbrot-
Hara KpaabITy MoXa cknagaub aa 90% ag kowTy OyfayHiuTea Xbinbns, 3bixoA3sybl 3 pasbhiky 20 kBagpaTHbIX MaTpay Ha
Yanaseka. Takisi kpaabIThl OyayLUb BbliAaBauLa TapmiHam Ha 20 roa nag 5 % rapgaebix (3amect 10 %, npagyrnemxkaHbIx y
ManaxaHbHi). Ons WwmaTta3eTHbIX cem’ay i Xbixapoy Manblx rapagsakix nacaneHbHsy 3 HacenbHiuTBam Aa 20 Thicay Yyana-
BeK npaayrnegxsaeuua 6onbl inbrotTHsl Napajak i YMOBbl Kp3AbiTaBaHbHSA: 3axaBaHbHE Namepy inbrotHara KpagbiTy Aa
95 % KoLUTY blfiora NamMsilLKaHbHA, TapMiHaM Ha 40 rog i naMsaHLLSHbHE NNaTbl 3a KapblCTaHbHe kpaabiTam 3 5 % aa 3 %
ragasbix.[14]

KaH4yaTkoBbl Namep inbrotHara KpagbITy Bbl3Ha4aeLla 3 3aKM4s9HbHEM JaMOBbl 3 rpaMaf3siHiHaMm, 3bIXoa3siybl 3b Sro
nnauéxasgaTtHacbUi i 3 ynikam dakTtblyHara KowTy OyaayHiuTea Xblnora namsiukaHbHSA, Npbl raTbiM rpaMagssHiH mae
Np333HTaBaUb OAKYM3HThI, WTO MaubBApXKAAOUb iX nnauéxasgatHacbUb i MaéMmacHae CTaHoBiWYa, KowT OyaayHiuTea
nayHara Xblnbnésara namsilikaHbHs, a Takcama iHLWWbIA AaKyM3HThl, HeabXoaHbIA As 3aKMY9HbHA AaMOoBbl @b inbroTHbIM
Kp3AbITaBaHbHI.

Mamep ynacHbIX cpodkay rpaMan3siH, sikia nagnarallb HakipaBaHbHIO Ha (biHaHCaBaHbHE XbibnéBara OyaayHiLTBa
Bbl3HayaeLLa sik po3bHila naMmix dakTbldHbIM KowTam BygayHiuTBa i nayHal cyman inbrotHara KpagbiTy 3rogHa 3 Kpa-
OblTHaM JaMoBal. YNacHbISA rpalloBbls CPOAKi, @ Takcama naralldHbHe 3anasbliaHachLi Na inbroTHbIM KpaabiLe i Bbinnata
afcoTkay 3a KapbICTaHbHE iM axbiUbLsYnseLa Ha pa3bfikoBbl paxyHak Xblnbnéea-0yaayHivara kaanapaTbiBy, KanekTbiBy
iHObIBioyanbHbIX 3abyaoyHikay, reHapanbHara 3abyaoyHika npbl JoneBbiM OygayHiLuTBe Y agnaBegHarn ycTaHoBe OaHKy.
Mpbl raTbiM yNacHbIA rpaLoBbis CPOAKI YHOCALULA Aa nadvaTky KpaablTaBaHbHA Ui YacTkaMi Ha mpaudary ycaro napbisgy
Kp34blTaBaHbHSA Y afiMbICIIOBa aKpaCbIleHbIS TAPMiHbI, @ BbINNaThl Na KP3AbITax i aAcoTKi axbiLpLaynsaoLLa, navybiHaybl
3 HacTynHara mecsiLa nacbns YBAA3EHbHS OMY Y KCMoaTaLbIio, poyHbIMI AONsSMi Ha Npausry YCaro napbisgy narallaHb-
HS KpaabITy. Ha npausry ratara 4acy agsiHbiM ynacbHikam Maémachbli 3bsynseuua 6aHk — éH mae yce npaBbl | BbIKOHBae
yce abaBs3ki ynacbHika MaémachbL.

Kani narawsHbHe kpagbiTy He aabbiBaeLLa yBoryne Ui 4acTkoBa, 6aHk, Aki Bbigay KpaablT, NaBoansa KpaabliTHae Aamo-
Bbl, po6ilub 3axabl Na aTpbIMaHbHIO afcoTKay, a Kani rata HemardybiMa — 3b[351CbHSIE BbICANEHbHE KpaablTaaTpbiMaya
3 XKbINbMNEBbLIX NaMSALLKaHbHSY.

Macbnsa narawaHbHA KP3AbITY | BbINNaThl YCiX agcoTkay na iM 3 KpaablTaaTpbiMada 3abiMatoLLa yce AroHbls abaBsaski
nepag 6aHkaM, i €H cTaHOBILUA aa3iHbIM | NayHanpayHbIM yracbHikam HepyxoMarn MaémacbLi.

Kab nagcymaBalpb, MOXHa 3a3Haudbllpb, WTO HabbILbLE HepyxoMal Maémachlyi, acabniBa kBaTapbl, cnpaBa canpayabl
BenbMi cknagaHasd. CknagaHas siHa Hsl TONbkKi 3 MaTapblidnbHara rneasiliya, ane rakcama, a Moxa i y nepLuyto yapry, uepas
GnbiTaHiHy ¥ 3akaHagaycTBe. Ak 6aybiM, Ha raTbl MOMaHT ECbLb HeKanbki cnocabay Kynni Ui npoaaxy kBatapbl. HekaTo-
pbist 3b ix 60NbLL NpbIAATHLIA Ans 6onblual KonbKackLi HacenbHILTBA Hallal KpaiHbl, HekaTopblst MeHLW. Ane Byase Lsikka
BbI3HaYbILb MeHeN cknagaHbl cnocab. Aki 6 Bbibap He 3pabiub, yctoabl NakynHika, a pasam 3b iM i Npagayua, Yakawlb
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JoyraTtapmiHoBasi H3pBOBachLb i pycTpaLbid, 60 Yanasek Hikoni Hs Bedae, Ui Ycé éH pobilb crnyliHa, Ui Aa CnyLHbIX 3a-
KOHay 3bBsipTaeuLa. Hopmel, sikis NaBiHHbI parnsMaHTaBaLb Napagak HabblubLA KBaTapbl, 3bMsILLYaoLLA HSA TOMbKI Y TPOX
KagblikaBaHbIX akTax, ane Takcama y 3akoHax, 43KpaTaxX, LWMaTiKiX nactaHoBax, HaBaT paLlaHbHAX KaHCTbITyUbIHara
Cyna Pacnyb6niki Benapycb. BigaBoyHa, WwTo kKab npausc Kynni-npogaxy kBaTapbl Obly canpayabl NpbleMHbIM, NaKymnHiKY
Tpaba Obilb NpayHikam-NpaKTbikaM, KOXHbI ThiA3eHb 3HaéMilLa 3 Waparam CrnaupbisnisaBaHbIX NapbISAbIYHLIX BblAAaHBHAY
i obpa Bedaub yce Thia 3bMeHbI, WITO aabbiBatoLla ¥ 3akaHagaycTee. Lli Moxa Ha rata Tpauiub CBOW BOMbHbI Yac va-
naBek, SKi NaBoAnsi cBae A3eNHacbLi aHisiKk HA 3bBsA3aHbl 3 NpaBaM, — afKa3 Ha raTa nbliTaHbHe, 34aeuua, agHa3HaYHbI:
MarybimMa i H MOXa, ane Ha CEHbHSILLHI MOMaHT Mycilb. HanpbikaHLbl xo4alLa Haragalb CTapyto NOKasKy — YanaBek y
CBaiM XblLUbLi MycCilub 3pabiub Tpbl paybl: y3ragaBalb CbiHa, Nacagsiub ApaBa i nabygaBaub AOM. A Thisl, XTO HS MOTyLb
nabynasalb, NaBiHHbI A0 HabbILUb. Benbmi xovalLa Bepbilb, WTO raThl NPayHiLKi HAapbIC AanamoXa TbIM, XTO SILUYS TOMbKi
3bbipaeuua ganyybilLa ga ratara npauacy.
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Review of the article (full version available in the Belarusian part of the journal):

Purchase and sale of real estate is undoubtedly one of the most topical issues in nowadays Belarus. One of the most
explicit indicators of this is the prices of real estate in Miensk where the average cost of a one-room flat has reached $
35 000. Similar prices can be observed in Prague or Zagreb where average earnings are two times higher than in Belarus.
This makes legal consulting in the sphere of real estate extremely valuable. Author of this article dwells on the difficulties
and various solutions to avoid them when dealing with purchase and sale of real estate.
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ﬂpayHaﬂ axXoBa CYMeXHbIX npaBoy: T20pPbis, MPaKTbiKa, N3PCN3KTbIBbI

H BOJNbrA NAP®EHYbIK

Bonbra MapdeHublk — HaByyaeuua Ha IV kypce aaassneHbHs MixHapogHara npasa dakyrnb-
TOTY MiXXHapodHbIX ctacyHkay BY abl apassneHbHi dinssodii Benapyckara kaneritomy. Cchapa
IopblAbI4HbIX 3aLikayreHacbUsy: MikHapoaHae KpbiIMiHanbHae npaea, ayTapckae npasa.

BbikaHaHbHI, (hbaHarpamMbl i nepagadbl apraHizaupblil BALYaHbHS EcbLb ab’ekTaMi CyMexXHbIX (NpbInernbix) npaBoy, WTo
3a3HavaHa y apT. 1 3akoHy Pacny6niki Benapyck “Ab ayTapckiMm npaBe i cymexHbix NpaBox”. Y aapo3bHEHbHI ag ayTapc-
Kara npasa, CyMeXHbIsl NpaBbl Hs: MatoLlb AaBoni Npaudarnan rictopbli, 60 HA 6onbLL YbiM cTaroa3b3e Ha3ad He icHaBana
Haaryn Hiskix MaTagay mMaTtapbisnbHan ikcaubli My3blYHbIX Ui iHLWBLIX TBOpay. fAe nayatkam MoXHa Nidbllb NpbliHALbLE
y 1961 roase PbiMckali kaHB3HLbli ab axoBe BblkaHayuay, BbITBOpLAY daHarpamay i BAlYanbHbIX apraHisaubli, sikas
YNEPLUbLIHIO Npbi3Hana Ha MiXXHapoAHbLIM y3pOYHi NpaBbl Cy0’ekTay CyMeXHbIX npaBoy. Arne, Bifaub, ratas KaHB3IHLbIS He
3Marna HanoyHiuy abapaHiub rykasanicHblsi KamnaHii af HecaHKUblsiHaBaHara kanisiBaHbHS ix NpagyKubli, nakonbki y 60-
X ragox Hasipaeuua naBerniysHbHe MalwTabay ayabiénipauTsa. 3 ratanm npblybiHbl 29 kacTpblyHika 1971 rogy ¥ YKaHage
6bina nagnicaHa KaHBaHubis ab axoBe iHTapacay BblTBopLay haHarpamay aj HecaHKublsiHaBaHara KanisBaHbHS ix da-
Harpamay. flHa Mae Bsnikae 3HayaHbHe Y Gapaubbe 3b nipauTeBaM y pakopAblHraBam 0i3Hace, npa WTO CbBeAYbllb TON
dakT, WTO Aa Ae Aanyybinica 72 A3dpxasbl, y TbIM NiKy NPakTbivYHa YCe NpaMbICNoBa pa3bBiTbhld KpaiHbl, 8 TakcamMa KpaiHbl
BanTbli, Paces, YkpaiHa. )KaHayckas KaHBaHLbIS ynepLUbiHiO NaTpabye ag A3apxasay-yasernbHil, 3a6eCbnaYaHbHSA axoBbl
ycix dpaHarpamay, y TbiM MiKy TbiX, AKist Obifi 3anicaHbl Na-3a ix Mexami, a Takcama abaBa3Bae A3sipXKaBbl NepaLlKagkKaLb
YyBO3Y Ha iX TOpbITOPbIO KaHTpadakTHaM NpagyKubli 3aMexHara naxogXarHbHa 3 MaTal e pacnayciogy. Haragaem, Peimc-
Kas KaHB3HUbIA Npagyrneaxsae HaublsiHaNbHbl PAXbIM axoBbl:

(a) BblkaHayLay, sikia écblpb sie rpaMag3sHaMi, y AadblHeHbHi Ja BblKaHaHbHAY, Nepagadbl Y 3Tap Li nepLuara 3anicy,
yCé Ha sie TIpbITOopbIi;

(6) BbITBOpLAy haHarpamay, sikia EcbLb sie rpaMag3siHami Ui lopbifbIYHbIMI acobami, y AavblHEHBHI Aa haHarpamay,
ynepLUbIHIO 3anicaHblX Ui YnepLUbiHi anybnikaBaHblX Ha sie TapbITOpbIi.

BesymoyHa, npblHAUbLUe YKaHayckaln KaHB3HUbII i HACTYNHae AanyyaHLHE Aa sie A3dpxay Baa3e Aa NasblTblyHbIX 3bMe-
Hay Ha ix HaublSHanbHbIX PbIHKaX rykasaricy, 3absicbrneyBaroysl axoBYy HS TONbKi TBOpaM HaLpblsiHanbHbIX cyb’ekTay, ane i
3aMexXHbIM iMnapTaBaHblM Takcama. KaHBaHUbIa YcTynina y ciny 17 kpacaika 2003 rogy. [a ratara momaHTy benapyceb,
3rofHa HaublsiHanbHaMy 3akaHagaycTBy, axoyBana Tonbki (paHarpamsl,

(a) yble BbITBOPLUbLI ECblUb rpaMagssHami Pacnybniki benapycb Ui topblabl4HBIMI acobami, sikia Matoub 3aycéaHae
MecLua3HaxoaxaHbHe Ha TapbITopbli Pacny6niki Benapycs;

(6) Yble BbITBOPLbI HA €CbLb rpamaassHami Pacny6riiki Benapych Ui topblgbidHbIMi acobami, skis matoub adiubiiHae
MecLa3HaxoaxaHbHe Ha TapbITopbli Pacnybniki Benapych, ane skisa ynepLubiHio anybnikaBaHbIa Ha TapbITopbli Pacnyoniki
Benapych uj anybnikaBaHbis Ha TapbITopbli Pacnybniki Benapycbk Ha npaudary 30 A3&H 3 AaHS ix neplian nybnikaupli y Akon-
Hebyasb iHwam a3spxase (M. 2 apt. 30 3akoHy).

Benapychb, 3rogHa 3 npblHATbIMI abaBa3kami, NaeiHHa axoyBaub iHTapackl BbITBOpLAy daHarpamay 3b iHLWbIX KpaiHay
ap Bbipaby konisy daHarpamay 653 3rogel Ha Toe BbITBOpLAY i af yBO3Y Takix KOMin 3 MaTan pacnayctogy y AadblHEHbHI
Aa Tbix haHarpamay, skia 6bini BbiNyUwl4aHbl nacknsa Aatbl Aany4saHbHSA, T.6. nacbna 17 kpacasika 2003 rogy. Awys ag-
HbIM 3HaYHbIM, @ MarybiMa i CaMblM BaXKHbIM MiDXKHApOOHbBIM akTaM Y raniHe cymexHbix npaBoy écbub Jamosa CAIY na
BblkaHaHbHAX i paHarpamax, npblHaTas Ha ObinnamatbidHan kaHgapaHubli CycbBeTHaM apraHiszaubli iIHTaneKTyanbHam
yrnacHachbLji Na HekaTopbIX MblTaHbHAX ayTapckara npasa Y XKaHaBe 20 cbHexHA 1996 roay. aTas AamoBa ynepLublHo Ha
MiXXHapoZHbIM y3pOYHi 3aMaljaBana 3a BrikaHayLuaMi HeMaéMacHbIsi NpaBbl, WTO HA ObINo Bbid3Ha4aHa HaeaT y PbiMckan
KaHB3HLUbIi. Ha oyMKy HekaTopbIx agmblcrioyuay, siHa NpaTaHAye Ha cTaTyc ranoyHara MiXkHapogHara naragHeHbHs y rani-
He CyMeXHbIX NpaBoy, Yblé MecLa faraTynb 3ariMana PbiMckasa kaHBaHUbIS. [laMoBa y3sna ciny Ha TapbITopbli Benapyci
20 TpayHs 2002 roay.

Ha HaubisiHanbHbIM Y3poyHi axoBa ¢haHarpamay 3absicbneyBaeuua pamagssiHckiM kogakcaM Pacny6niki benapychb, a
Takcama 3akoHaM “Ab ayTapckiMm npaBe i cymexHbIx npaBox” y pagakubli 1998 rogy (ganen 3akoH). AnowHi ag3Hayae y
apT. 4 , WTO BbITBOPLAM (haHarpambl nivbiyya isbldHasn Ui lopblabldHas acoba, sikas y3sna Ha cabe iHiubISTbIBY | agkas-
HacbLb 3a NepLUbl rykaBbl 3anic skora-Hebya3b BblkaHaHbHS Ui iHLLbIX ryKay; Npbl aACyTHACbLi foKa3ay iHwara BbiTBOpLamM
haHarpambl Npbi3HaeLua acoba, Yblé iMs Ui HarveHbHe BbIno NasHavaHa Ha ratai pbaHarpame. BeiTBopLami haHarpamay
€cbLb 300MbLIackLi ryka3anicHbls kamnaHii, AkiM BblIkaHayLibl NepagatoLb BbIKIMOYHbIS MPaBbl HA BbliKapbiCTaHbHE haHar-
pambl. Hanbonblu ByiiHbIA kKamnaHii, katopbiM Hanexbiub kans 90% cyceBeTHaw My3biki, — rata EMI, PolyGram, Sony
Music Intertainment, Warner Music, BMG, MCA Music, ab’sgHaHbis § MixxHapogHyto dagapaLbito BeITBOpUAY haHarpa-
may (IFPI). Ana 6bina cTBopaHa y 60-x ragox 3 MaTarn axoBbl iHTapacay MikHapoaHan My3bldHaw iHaycTpbli. [Ma-3a mexami
ynnbiBy “Bsinikan nAUEpki” 3acTaeuua Tonbki IHAbISA, A3€ iCHYOLUb MOLUHbIS HaUbISHAmNbHbISA MY3blYHbISI KaMMaHii, a TakcMa
KpaiHbl AdpbIKi, A3€ BbITBOPLbI haHarpamay Hsi MatoLb MardybiMacbLi aTpbiMniBaLb NpbiObITak 3 NPbIYblHbI 3KaHaAMIYHal
HecTabinbHacbLj ¥ pariéHe.

daHarpama Bbl3Ha4YaHa 3akoHaM Sk NoObl BbIKMOYHA rykaBbl 3anic BblkaHaHbHAY Ui iHWbIX rykay abo agntocTtpa-
BaHbHAY rykay. ®aHarpamai HA écbUb 3anic rykay, ykniodaHbl § ayabléBidyanbHbl TBOp (apT. 4 3akoHy). MaHsATak
afnocTpaBaHbHA rykay y Aaa3eHbiM a3HadaHbHI ysynsae cabon marybiMacbLUb 3 Janamoran nivybaBbix TOXHaANErisny
reHapaBalb ryki, HaBaT Kani Takis ryki Ha Meni Mecua HacaMpay, WTO MarybiMa TOfMbKi 3 Janamoran NayHbIX My3bl4-
HbIX 3NEKTPOHHbIX IHCTPYM3HTaY.
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The performances, phonograms and the broadcasts are the object of related rights as stated in Article 1 of the Law “On
copyright and related rights”. In contrast to copyright legislation related rights do not enjoy lengthy history, for as far as a
century ago there existed no methods of material fixation of musical or other performances. The legal practice was initiated
by the Rome Convention of 1961 on the protection of the performers’, phonogram producers’ and broadcasters’ rights. It
was the first international record to recognize the rights of the subjects of related rights. But the Convention failed to fully
protect the rights of sound-recording studios from unsanctioned copying of their products, for the 1960s saw a rise in audio
piracy. To combat the tendency the Convention for the Protection of Performers, Producers of Phonograms and Broad-
casting Organizations was adopted in Geneva on October, 29 1971. It is a document of major importance in the sphere of
piracy-fighting, for 72 states acceded to it, including most developed countries, the Baltic states, Russia and Ukraine. For
the first time in the history, the Geneva Convention exacts from the member-states securing of all the phonograms, includ-
ing those recorded outside the country. It also binds the states to restrain the imports of the foreign infringing merchandise
for distribution. The Rome Convention creates a national protection procedure for:

(@)  the performers in their home countries with respect to performing, broadcasting and first-time recording;

(b) home phonogram producers — juridical persons with respect to the phonograms, recorded or published for the
first time in its territory. There is no doubt that the adoption of the Geneva Convention and further accession to it of more
states bring about some positive changes to the national markets of sound-recording, granting protection not only to the
production of the home subjects, but also to that imported. The convention came into force on April, 17 2003. Up to that
date Belarus, according to the national legislation, protected only those phonograms,

1) whose authors are the citizens of the Republic of Belarus or the juridical persons, permanently residing in the
Republic of Belarus;

2) whose authors are neither Belarusian citizens nor the juridical persons, permanently residing in the Republic of
Belarus, but their phonograms are published for the first time in the Republic or are published in the territory of the Republic
of Belarus within 30 days after its realise in some other state (p. 2 art. 30 of the Law). Belarus, in compliance with the ob-
ligations assumed, is to protect the foreign phonogram producers from making phonogram copies without producer’s con-
sent and from importing the copies of the phonograms released after April, 17 2003 in order to distribute them. One more
significant, if not the most important international act in the realm of related rights is the WIPO Copyright Treaty, adopted
by the Diplomatic Conference on copyright of the World Intellectual Property Organisation in Geneva on January, 20 1996.
This agreement was the first international document to secure for the performers the non-property rights, which was not
defined even in the Rome Convention. Some experts consider it to occupy the pivotal status in the sphere of international
related rights, formerly held by the Rome Convention. In the territory of the Republic of Belarus the Treaty came into force
on May, 20 2002.

In Belarus the phonogram protection is secured by the Civil Code and the Law “On Copyright and Related rights” in its
1998 version (further in the text — the Law). According to Article 4 of the latter, the producer of the phonogram is the physi-
cal or juridical person that takes the initiative and responsibility for the first sound recording of some performance or other
sounds; if there are no proofs of the contrary, the performer of the phonogram is the person, whose name is on the phono-
gram. The phonogram producers are in most cases sound-recording studios, to whom the performers cede the exclusive
right to employ the phonogram. The biggest companies, possessing about 90% of world music, are EMI, PolyGram, Sony
Music Entertainment, Warner Music, BMG, MCA Music, constituting the International Federation of Phonogram Industry
(IFPI). It was founded in 1960s in order to lobby the interests of the world music industry.

Out of “the Great Five’s” reach remain only India, where the national music companies are traditionally strong, and the
African countries, where the phonogram manufacturers are devoid of chance to receive profit because of the region’s
economic instability.

A phonogram is defined in the Law as any purely sound record of performances, other sounds or their illustrations. The
record of any sounds in an audiovisual work is not a phonogram (art. 4 of the Law). The concept of sound illustration is, in
the sense given, the possibility of generating sounds with the help of digital technologies, while the sounds were fake. This
can be made possible with the help of certain musical electronic instruments.

The employment of phonograms is profitable only if they are fabricated and distributed by approbation of the rightholder.
In other cases such phonograms are considered to be infringing and bring profit only to the law-breaker. According to p. 2
art. 39 of the Law, the units of goods, recordings, phonograms, on-air and cable television programs, whose manufactur-
ing, proliferation or other deployment entails the breaking of copyright and the related rights are infringing articles. They
are commonly known as pirate copies, and piracy is consequently the unlawful employment of the objects, protected by
copyright or related rights, generally the replication (manufacturing) and distribution (selling). Today, according to rough es-
timate, 80 % of the Belarusian market of audio and video production constitute pirated copies. The situation is promoted by
the existence of common border with Russia — the country, which is, according to the International Federation of Gramo-
phone Production Manufacturers, the world leader in pirated cassettes and discs manufacturing. Almost complete lack of
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BbikapbicTaHbHe haHarpamMay npbiHOCILb NPbIObITAK TOMbKI ¥ ThIM BbINaZAKy, Kani siHel Obini BeipabneHsb! i pacnayctomxa-
Hbl Ca 3roabl i 3b Begama npaBaynaganbHika. Y iHWbIM Bbinagky, Takis paHarpamMbl nivayua KaHTpadakTHbIMI | NpbIHOCALb
npbIObITak TONbKi camiM napyluanbHikam 3akoHy. 3rogHa Y. 2 apT. 39 3akoHy aco6Hiki TBOpy, 3anicaHara BblkaHaHbHS,
baHarpambl, Nnepagadybl apraHisawbli aTapHara i kabenbHara BsilldaHbHS, Bbipab, pacnayctof Li iHLWae BblkapblCTaHbHE Ka-
TOpbIX LArHe 3a cabon napyLiaHbHe ayTapckara npasa i CyMeXHbIX NpaBoy, €CbLb kKaHTpadakTHbIMI. Y nobbiue iX HApaaka
Ha3sblBalOLUb Nipaukivi, a nipauTBaMm — agnaBedHa He3aKOHHae BblkapbiCTaHbHe ab’ekTay, sikia axoyBatouua ayTapckim i
CyMexHbIM NpaBaM, NepaBaxHa TbipakaBaHbHe (Bblpab) i pacnayctog (npogax). Ha céHbHs, naBoanst npbibnisHbIX nag-
nikay, 6enapycki pblHak ayablé- i Bigsanpagykupbli Ha 80% cknagaeuua 3 kaHTpadakTHam npagykubli. ICHaBaHbHIO Takown
CbITyaupli Cnpbisie HasyHacbLb arynbHan Mskbl 3 Pacean — kpaiHan, akas na 3bBecTkax MixHapoaHan dagapaupli Bbl-
TBOpLay rpamadoHHal npaaykubli, 3aiMae nepluae Mecua na Belpady nipaLkix kacaT i Abickay. MNpakTbiyHa noyHas aacyT-
HacbLb 3aLikayneHacbLi A3spXaBbl ¥ pacnpauoyLbl 33KTbIyHbIX M3Tagay axoBbl HaLbISHaNbHara pbiHKY af KaHTpadak-
THal NpaayKupli, aAcyTHacbLb A3eNCHbIX MaxaHiamay 6apaub0Obl 3 napyLuansHikami 3akoHy pobillb aiybiHHbBIX BbITBOPLIAY
(baHarpamay, BelkaHayLay i aytapay 6e3abapoHHbIMi nepag nipatami. ManaadgakTblyHan 6apausby pobiub Ton dakT, wro
na abapoHy napyLuaHbIX NpaBoy y CyA MOXa 3bBspHyLLA TOMbKi caM npaBaynaganbHik, a Takcama npagcTayHik Ui iHwas
acoba, sikas aTpbiMana na 4aMoBe BbIKIIOYHbIA MaémacHbis npasbl (apT. 40 3akoHy). Y anoluHiM Bbinagky pa3moBa iagse
npa apraHisaubli Na KanekTblyHbIM KipaBaHbHIi MaéMacHbIMi NpaBaMi. Y Hallal KpaiHe Takom apraHisbiubisii écblb Pacny6-
nikaHckae YHiTapHae npagnpbleMcTBa iHTanekTyanbHar ynacHacsi (PYIY).

3apa3s BbI3Ha4bIM, SKiS NpaBbl Hanexalb BbITBOpLAaM daHarpamay. Tak, 3rogHa apT. 32 3aKkoHy BbikMo4Hae npaea Ha
BblKapbICTaHbHe (baHarpamMbl asHayae npasa 3bA35ANCbHSLbL abo Aa3Bansub 3bA3SINCbHSLb HACTYMHbIS O3esIHbHI:

. panpagykaBaub (HaynpocT abo yckocHa) haHarpamy;

. nepapabnsub abo iHWbIM YblHAM NepanpaloyBalb haHarpamy;

. pacnaycioaxBaLb apbiriHan ui acobHiki haHarpambl Npas Nnpodax Ui iHLWYyl nepaaayy npasa MaémachLlyj;

. iMmnapTaBaub acobHiki haHarpambl y MaTax pacnaycrogy, y TbiM Jliky acoOHiki, sikiss 3pobrneHbl 3 4a3Bony BbITBOP-
Lbl raTan daHarpamsl;

. 30aBalb Y Mpakar apbiriHan ui acobHiki haHarpamsl;

. AaBoasiub Aa Begama chaHarpamy na npaeagox abo cpogkami 6a3gpoTtaBan cyBs3si Takim YblHam, kab npag-

cTayHiki ny6niki Mmarni axblLbUaynsub Aa ix 4ocTyn 3b nobora Mecua i y nobbl 4ac naBogns ix ynacHara Bbibapy.

Bocb xa, Tonbki cam BbITBOpLUa haHarpamay Bblpallae, y sSiKOW KonbKacbLi panpagykaBalb CBak NpagyKublio i SKiM
YblHaM sie BblKapbICTOyBaLb. AgHak n. 3 apT. 32 3bMsLYae YMOBbLI, NPbl AKX NpaBa Ha pacnayctoq 6onblu He Hanexblub
npasaynaganbHiky (T.3B. Bbl4apnaHbHe npasa). Tak, kani acobHiki npaBamepHa anybnikaBaHawn paHarpambl yBeaseHs! 3
[a3Bony BblkaHayLbl i BbITBOPLbI haHarpambl ¥ rpamaaasHcki abapoT npasb ix npoAa Ui iHWwyo nepagady npasa ynac-
HacbLji, To Aa3Bansieyua ix ganeniwsl pacnaycroq Ha TapbiTopbli Benapyci 6e3 fasBorny BbikaHayLbl | BbITBOPLbI (haHarpa-
Mbl | 683 BbINnaThl iM y3Harapoabl. [Npbl raTbIM NpaBa Ha NpakaTt HanexXblUb BblkaHayLy i BbITBOpLY haHarpambl He3anex-
Ha aj npbliHanexHacbLi NpaBa ynacHacbLi Ha apbliriHan abo acobHiki TBopy. Tamy, kani BbITBOpUa haHarpamMbl nagnicay
naragHeHbHe 3 apraHisaublsii, skas 3aMaela paanisalbisi ayablé- i Bigaanpagykubli, npagay acobHiki anybnikaBaHam
haHarpambl, TO Takas apraHisaublis y)kO cama Mae npaga nagnicBaub naragHeHbHi ab nactayubl npagykubli ryptam i
naacobHa iHWbLIM NpagnpbiManbHikaMm. Ane Tpaba namsaTaup, WTO pa3voBa ia3e ab nepaxoase npasa yracHacbui Ha
MaTapbIsifibHbl HOCLOIT, @ He Ha cami TBOpbI Sk a6’eKkThi IHT3NeKTyanbHal ynacHacbLi, Tamy yce cy6’ekTbl ratara naTaHLbl-
AnbHara naHuyry npagayuoy — nakynHikoy MatoLb fpaBa TOmbKi Ha nepanpoaax i Hi y SikiMm pa3e Ha TbipaXkaBaHbHe.

3apas cnblHiMcA Ha TakiMm nNpaBe BbITBOPLbI thaHarpambl, Ak panpagykaBaHbHe. PanpagykaBaHbHe — rata Bbipab aj-
Haro ui 6onei acobHikay TBopy Li ab’ekTa cymexHslx npaBoy y Nnoboin maTtapbisinbHan dopme, y TbiM Miky 3aycénHae
Lji yacoBae 3axaBaHbHe Yy niybaBai opme Y 3NeKTPOHHBbIM CPOAKY. 3rogHa ca 3ragaHbiM naragHeHbHeM, NMPbIHATHIM
Ha [ObinnamarbidHan kaHd3p3HUbli, pasbMsALLY3HbHE daHarpambl ¥ nivbaBan popme Y aneKTPOHHbIM CPOAKY Takcama
nivbluLa panpagykaBaHbHeM. ['3Ta 3HaubIUb, WTO Kani acoba, skas Banogae acobHikam chaHarpambl, pasbmsiLyae se y
BbIrMaa3e kambiHaubli Hynéy i aasiHak, HamnpbIknag, y IHTOpHAT, To raTa Takcama écblb panpagykaBaHbHeM. A Nakorbki
BbIKIIOYHAe npaBa Ha panpajykaBaHbHe HaneXbilb BbITBOPLY ddaHarpambl, TO i pasbMsLWYdHbHE MY3bIYHbIX hannsay y
IHTOpHAT NaBiHHa ObiLb 3pobneHa 3 Aassony npasBaynaganbHika. |Hakw, Takas acoba écblp napyluanbHikaMm ayTapckix
i CyMexHbIX MpaBoy i Mae Hecblji NakapaHbHe Y agnaBefdHacbli 3 3akaHagaycTBam. 3b iHwara 00Ky, pasbMsLLIY3HbHE
paHarpamay y IHTIpH3T pobilla 3 MaTan gaBsa3eHbHS iX fa ycearynbHara Begama, Wwro Mardbiva 6e3 gassony, ane 3
abaBs3koBan BbiNnaTam ysHarapogbl npasaynaganbHiky . ToOpMiH AaBag3eHbHS Aa ycearynbHara Begama TyT (3K i y camim
3aKOHe) yXbiBaeLua Yy caHbce crnocaby npbiHapogHara AaHsCeHbHA Aa BeAaMa npas pasbMsLLIY3HbHE TBOPY MeEHaBiTa ¥
niy6aear dopme (y IHTIpHIT), NpaBa Ha sikoe 3adpikcaBaHa ¥ apT. 33 3akoHy. Akpams Taro, 3rafjaHae naragHeHbHe Hsl
Mae Cinbl 4aMOBbI, TaMy ¥ TakiX pa3ox HanexbilUb KapbicTauua MeHaBiTa apT. 33 i pasbmawyaup aHarpambl ¥ IHTIpHIT
TOMbKi 3 BbINNaTan ysHarapogbl npaBaynaganbHiky. TyT xauenacs 6 y3ragaub cnpaBy ayTapa i kaapgblHatapa Headi-
ubliiHara yab-canty MecbHsipbl.com cn. ®énapa KapaneHki, ski pasbMsiluday Ha iM rinapcnachbisiki Ha My3bldHbIs dharini,
LUITO 3HAX0A3iNiCs Ha iHWbIX capBapax. AgkasyblK Obly NPbILArHYThI Aa agMiHicTpaubIiHan agkasHachLi i Myciy Bbinnauiub
wTpad y namepbl Tpox 6a3aBbix BenivbiHAY. benapych, TakiMm YblHaM, cTana nepLuan kpaiHan, A3e oa agkasHacbli 6bina
npblusrHyTa acoba, skas pasbMsluyana y IHTOpHAT He caMi My3blYHbIS hanni, a ToMNbKi cnackInki Ha canTbl, Ha AKX Takis
danni pasbmsAwyanica. Agkasybik, 3gaeyua, He 3pabiy Higkara AsesHbHs, koe nagnagana 6 nag nepanik BbIKMIOYHBLIX
MaémacHbIX NpaBoy nasblyHika, TaMy éH i He napyLuay Hiublix NpaBoy, ane cyA Bblpallbly iHaKLL.

AnHol 3 cambIx BAOOMbIX 3aMeXHbIX cripaBay 6bina, mardsiMa, cripaBa kamnaHsii Napster, skaa 3anmanacs nowykam
My3bIYHbIX hannsy y dapmaue mp3 Ha LbBepAbIX AbICKaxX KapbicTarnbHikay i abmeHam ratbiMi dhanami. CeuiBbl KWTanTy
Napster npbi3Ha4aHbIsi Ans OH-NaHaBara abmeHa My3bl4HbIMI hannsami. Ma ycim cbBeLe Gbina BbiCyHyTa Bsinikas KornbKach-
Lib NO3biBay BbITBOPLAMi (haHarpamay i BblkaHayLiaMi Aa Takix canTay, a y anoLuHi Yac nayacbLinics Beinaaki abBiHaBa4BaHb-
HSY He caMix canTay, a ix HenacpaaHbIX KapbicTarbHikay, sikix 4aBoni NpocTa BbifivbiLb Na IP-agpacy, acabniea kani y cnpase
651p3a ya3en cyn. Kamnanii kwranTty Napster anpayasanicsi TbiM, LUTO siHbI HE 3aiManicst pacnayctofam My3blvHbix dannsy, a
ycaro Tonbki abMeHbBani ix namik kapbiCcTanbHikaMi. AQHak, raTa He BbipaTaBarna KammnaHito ag 3akpbiLbls.
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governmental interest in working out the effective methods of the national market protection from pirated production, the
absence of efficacious mechanisms of fighting the law-breakers exposes the national phonogram producers, performers
and authors to pirates. The strife is rendered fruitless by the fact that only the rightholder, his representative or some other
person granted exclusive rights of property under contract, is entitled to apply to court (art. 40 of the Law). In the latter
case the organisations for the collective management of property rights are meant. In our country the Republican Unitary
Enterprise on Intellectual Property (RUEIP) is such kind of organisation.

Let us define what the rights of phonogram producers are. Thus, according to art. 32 of the Law, the exclusive right for a
phonogram employment means the right to exercise or to allow to exercise the following actions:

. to reproduce (either directly or indirectly) the phonogram;

. to remake or by any means alter the phonogram;

. to distribute the original version or the copies of the phonogram by selling them or other form of passing the right
of property;

. to import the phonogram units to the site of distribution, including the units made under the consent of the author
of the phonogram;

. to rent the original version or the phonogram units;

. to make available to the public the phonogram by wire or wireless means in such a way that public has access to

them from a place and at a time individually chosen by them.

Only the producer of the phonogram enjoys the right to determine the number of copies to be made and the way it should
be employed. However,Though p. 3 art. 32 provides a list of conditions, under which the privilege to distribute the product
no more belongs to the rightholder (the exhaustion of rights). Thus, if the units of a lawfully published phonogram are put by
approbation of the performer and the distributor into circulation by selling or other means of right cession, further distribu-
tion of these phonograms on the territory of the Republic of Belarus is permitted without the performer’s and distributor’s
consent and any payment to them. Still, the performer and distributor retain the right of rental regardless of their having the
property right. That is why when the phonogram producer concludes an agreement with a firm, dealing with the realization
of audio and video products, such firm has the right to make deals for wholesale and retail selling of the recordings on its
own accord. But one should not forget that the issue is the lapse of the property right for the material object, not for the
creative work as an object of intellectual property. That's why all the subjects of this potential chain of sellers-buyers are
empowered to re-sale rather than reproduce the recordings.

Let us inquire now into the the reproduction right of the phonogram producer. Reproduction is the production of one or
more copies of a work or an object of the related rights in any material form, including permanent or temporary conservation
in the digital form in an electronic appliance. According to the agreement, adopted at the Diplomatic Conference, the plac-
ing of a phonogram in a digital form into an electronic appliance should also be considered as reproduction. That means
that if a person possessing a copy of a phonogram places it as a combination of ones and zeros on the Internet, he/she
reproduces it. And for the exclusive reproduction right rests with producer of the phonogram, so in order to place the music
files on the Internet, one needs to ask for the permission of the producer. In other words, such a person violates copyright
and related rights and is to suffer a punishment in accordance with the law. From the other side, one places phonograms
on the Internet in order to make them available to the public, which is permissible without the producer’s consent, but with
a compulsory payment to the rightholder. The term of “making available” is used here (as it is in the Law itself) in the sense
of a way of comunication to the public via piacing the work in the digital form (on the Internet), the right for doing so is laid
down in art. 33 of the Law. Besides, the above mentioned agreement does not have the power of a Convention, that's why
in such cases one should abide by art. 33 and place the phonograms on the Internet only after paying a remuneration to
the rightholder. In this relation, one may consider the case of Mr. Fiodar Karalenka, the author and the co-ordinator of the
non-official web-site www.pesnuary.com, who placed there a hyperlink to the music files, resting on other servers. The de-
fendant was called to administrative responsibility and had to pay a fine of 3 basic values. Thus, Belarus became the first
country where a person was frialled for placing on the Internet not even the music files, but the links to the sites they were
placed in. The respondent did not seem to commit any action that would come under the list of the exclusive property rights
of the plaintiff. Thus, he did not breach anyone’s rights, but the court’s decision was different.

The case of the Napster company, an engine for mp3 music files search and exchange, was among the cases renowned
abroad. Napster-like networks are designated for on-line exchange of music files. A great many suits were brought by
phonogram producers and performers all over the world against such kind of sites, with a lately growing tendency to sue
the immediate users of such resource, who are easily detected by IP-addresses, especially if court is engaged in the case.
The companies under trial contended that what they did was not the distribution of musical files, but only the provision of
mediatory facility. This argument failed to save Napster from closure.

Thus, it should be mentioned that the legal basis in copyright sphere is not sufficiently elaborated. Even the lawyers
themselves do not at times realize the evident peculiarities of the World Wide Web, along with it being different from other
copyright and related rights’ objects. The application of copyright law to the objects in digital form, not realizing their pe-
culiar essence, without the required knowledge in IT-sphere, makes the trial on the authors’ and subjects’ related rights
protection absurd.

It seems relevant now to touch upon the confines of the phonogram usage by the consumers. It is stated in p. 2 art. 36
of the Law that any physical person is entitled to reproduce a phonogram privately without the performer’s and producer’s
consent. The consumer has a right to listen to/watch the copyright or the related rights’ object in the company of his/her
family or close relations. This is normally inscribed on the very material object or stated in some other form (for instance,
in order to install a computer game the user is to accept a license agreement).

Such reproduction must not bring any profit, that’'s why listening to or screening of licensed production in public places,
such as shops or restaurants aimed at attracting clients is considered to be an indirect way of profit earning; this activity is
to be accompanied by paying remuneration to the rightholder. In Belarus the collection and payment of remuneration for
public performance of the phonograms and for making them publicly known to procure commercial advantage is exercised
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Takim YblHam, xauenacs 6 agsHadbilb, LITO 3akaHagayyvas 6asa Y raniHe aytapckara npaBa y IHT3pHAT gactaTkoBa He
pacnpauaBaHas, i YacamM caMi npayHiki He pa3ymeloLb BigaBOYHbIX acabniBacbusly MiXXHapogHara ceuisa i 9aro agpo3b-
HEHbHSY af iHWbIX cpoaKkay yBacabneHbHsi ab’ekTay ayTapckara i CyMexHbIX npaBoy. [1pbIMAHEHbHE HOpMay ayTapckara
npaea ga ab’ektay, pasbmeluydaHbix y nivbasan dopme, 6€3 ysiyneHbHs ix agMeTHal cyTHachbLi, 6e3b HeabxoaHbIX Beaay
y raniHe iHpapmaubIiHbIX TaXHaNEériay, pobiub CyaoBYylO CripaBy Na axoBe NpaBoy ayTapay i cyb’ektay CyMexHbIX NpaBoy
abcyppaHai.

3apa3 nagaeua Heabxo4HbIM 3aKpaHyLib MeXbl BblKapbiCTaHbHsI cnaxblyLami cpaHarpamay. Y n. 2 apt. 36 3akoHy 3a3Ha-
Yaeuua, wTo mobas isbivHaa acoba moxa panpaaykasaub daHarpamy 6e3 fassory BblkaHayLbl | BLITBOPLLI haHarpamay
BbIKMIOYHA Y acabicTbix MaTax. CnaxbiBel, Mae npaBa BbIKapbICTOYBLb TBOP ayTapckara i CyMeXHbIX NpaBoy TOnbki 3 MaTan
npacnyxoyBaHbHs/Nparnsgy y caMerHbIM Kore i/uj 6niskix cBasikoy i 3HaéMbix i panpagykaBaHbHS ¥ acabicTbix MaTax. [3Ta,
SIK MpaBgina, 3a3HavaeLya Ha camim MaTapbisnbHbIM HOCBOILE Y Bbimsa3e Hagnicy abo Y apyriv Beirmsaae (Hanpbiknag, kab
iHCTansBaLb KaMmnyTapHYHo MyrbHIO, KapbICTarnbHIK NaBiHEH 3ragsiuua 3 yMoBaMi NiUdH3INHaM AamoBbl, SKasa 3baynseuua Ha
aKpaHe). Takoe BblKapbiCTaHbHE He MaBiHHA MPLIHOCILL Hisikal BbIroAbl, TaMy TOE XX NpacryxoyBaHbHe Ui nparnsg y nyoniv-
HbIX YCTaHOBaX, HaMpbIKNag, y Kpamax, pactapaupisix 3 MaTan npbiBadilb KnieHTay nivbilyua YCKOCHbIM M3Tagam aTpbIMaHbHS
KamapLbliiHara npbIObITKY | NaBiHHa 3bA3ANCHHALLA 3 BbiNnarav y3Harapoapl npaeBaynaganbHiky. Y Pacnybniuysl Benapych
3b0ipaHbHe, BbidaTkaBaHbHE i BbINMOYBaHbHE Y3Harapodbl 3a nNybniyHae BblkaHaHbHE | JaHsICeHbHE Aa ycearynbHara Begama
haHarpamay, anybnikaBaHbIX y KaMepLbIHbIX M3Tax, axbiupusaynse PYTIY.

Boceb xa, 3a napyLwaHbHe agHaro 3b neparivyaHblX NpaBoy npaBaynaganbHika Hagblxodilub agkasHackLb na 3akaHagayc-
TBe. di3blyHasn Ui opbiablyHaa acoba, sSkasa He BblikoHBae natpabaBaHbHSY 3akoHy, 3bsiyfsieyua napyllanbHikam aytapc-
Kara i cymexHbix npaeoy (n. 1 apt. 39). MNapyLwaHbHeEM 3bsynseyua noboe asesHbHe acobbl, Skoe axbiupuaynseuua 6e3
[as3Bony npaBaynaganbHika; Tak i nobbl ab’ekT iHTaneKkTyanbHaw ynacHacbLi nivbiLua kKaHTpadgakTHbIM, Kani éH 3pobne-
Hbl ©6e3 ga3Borny aytapa Ui cyb’ekTa CyMexXHbIX NpaBoy.

MapywanbHik Npblugreaella Aa agkasHacbli ¥ agnaBegHacbLi 3 KpeiMiHanbHbIM koaakcam, Kogaskcam ab agMiHicTpa-
TbIYHbIX NpaBanapyLUaHbHAX, Aa Aro pobsauua 3axagbl, npagyrnegxaHbis i camim 3akoHam. Masogne apt. 9.21 KabAll,
afKkasHacbLb y BbIrmaAse wrpadpy HacTynae 3a He3aKOHHbI pacnayciod Ui iHWae He3akoHHae BbikapbiCTaHbHe ab’ekTay
ayTapckara i CymexHbIX npaBoy. 3a Takoe X npaBanapyLlUdHbHe, sikoe 6biflo yYbiHEHa Ha Mpausry rogy nacbns Hakna-
AaHbHS agMiHicTpaubliHara cnarHaHbHsi, Aa acobbl NpbIMsHAIOLLA 3axafbl NakapaHbHsa 3rogHa n. 2 apt. 201 KK. Kpbl-
MiHanbHas afgkasHacbLb cnyx0oBai acobbl, a Takcama afKasHacbLib 3@ 3NayblHCTBA, Skoe ObIno yubiHEHA rpynav acob
abo 3 crpblybiHEHBHEM KOkl Y namepbl 500 i 6onbLl 6a3aBbix aasiHak, HaAbIXOASiLb 3rogHa Y. 3 Taro XX apTbikyna i He
natpabye agmiHicTpaupliHan npatodbiubli. 3axaabl, npagyrnemxkarbis KK i KabAl npeiMsaHsoLua y akacbLi nakapaHbHA
Aa napylwanbHikay. Pazam 3 Teim, 3akoH ab ayTapckiM npaBe i CymexHbIX NpaBax yKroyae 4aBorii BAniki nepanik 3axaaay,
HakipaBaHbIX Ha axoBy ayTapckix npasoy. 3rogHa n. 2 apt. 40 npaBaynagarnsHik Mae npasa natpabaBalb 3bA3AWCbHEHbHS
HaCTYMNHbIX A3€AHbHAY:

- MPbI3HaHBHA ayTapckara abo CyMexHbIX NpaBoy;

- afHayneHbHs1 CTaHOBILIYa, SKOe iCHaBarna fa napyLuiaHbHs fipaBoy;

- CMbIHEHbHS A3esHbHAY, SKiA napyLiayLb ayTapckis Li CyMexHbIs npaBbl abo skig cTBapatoLpb Narposy iX napyLUsHbHS,

- NakpblLbLA cTpaTay, y TbiM JliKy CTpayaHan KapbICbLi;

- cnarHaHbHA Aaxofy, siki aTpbiMay napyluanbHik, 3aMecT NakpbilbLs cTpaTay;

- BbINMNO4YBaHbHA kamnaHcaubli ag 10 aa 50 Teic. MiHIManbHbIX 3apobkay 3amecT nakpbiLbLs cTpaTay abo cnarHaHbHS
naxony;

- NPbIHALbLS HWbIX 3axagay, npagyrnegxaHbix 3akaHagaycream.

Y n. 3 ratara apTbiKyna 3a3Hadaeuua, LUTo KaHTpadakTHbIA aco6Hiki ab’ekTay ayTapckara i CyMexHbIX NpaBoy naansra-
oL abaBA3KoBaK kaHdickaubli Na paLlaHBHI cyaa, kani cnpasa Oyase BbipallaHa Ha KapbicbLb NasblyHika. KaHdickalbio
KaHTpadakTHbIX acobHikay Tpaba aapo3bHiBaUb aj ix apblwTy, 60 éH pasrnsggaeuua y sikacbli cnocaby 3abecbnsyaHbHSA
no3biBay i axbiUbLsynseyua KOXHbI pas, kani CbLib 4acTaTKOBbIS NafACTaBbl MepKaBaLb Npa He3aKOoHHbI Bbipab npaayk-
ubli. Tamy, kani Takis nagctasbl agnagatolb, se BApTaloLb YNacbHIKY.

Y aKacbLi BbICHOBBI Xauenacs 6 sauemiupb, WTO Aanéka Ha Ycé mardbiMae pobiuua A3ensd axoBbl NpaBoy ayTapay, Bbl-
KaHayuay, BelTBOpLUay (haHarpamay y Hallan kpaiHe. besymoyHa, HemarybiMa BecbLi pa3moBy npa “y3BbilaHbis” i mana
Kamy BAOOMbISI ayTapckis npaBsbl, Kani, navbliHaloudbl aa npagayua y waniky i ckaHyBaroubl MiniLubIgHTaM, Y anoLUHIO Yapry
nagymaell npa Toe, LUTO CBae HenacpafHbla A3esiHbHi abo 653bA3esiHbHI HisIKk HA MOryub cyagHociula 3 naearai ga
npaBoy ayTapay i ix BblkaHaHbHEM. Y nepLlbiM BbINaAKy pa3MoBa if3e npa npogax nipaukan npagykupbli, WTo 6e3ymoyHa
BSAOMA sie YNnacbHiKy, ¥ anoLlHiM — rpa 3akrio4sHbHE T.3B. “MipaBbIx NaragHeHbHAY”, Kani 3amecT Taro, kab pasbbipaupb
Takis crpasbl ¥ cyase, acobHbIS Yanblpbl NMpaBaaxoyHbIX opraHay 3a MayHylo nnaTty af raTblX cambiX yrnacbHikay Aa3sa-
nsouUb iM ganen 3aviMauua ceaén a3enHacbul. Manas konbkacbLb apraHisaubisty, skis 6 adakTblyHa 3anmanica axosai
iHTanekTyanbHam ynacHachbLi, pobilb cnpaBy abapoHbl ayTapay 3aMmapoxaHai.
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by RUEIP.

Naturally, one is amenable for breaking one of the enlisted rightholder’s rights. A juridical or a physical person not to
comply with the provisions of the Law is considered to be copyright and related rights’ law breaker (p. 1 art. 39). An offence
is any action of a person accomplished without the rightholder’s permit; just like any intellectual property object is accepted
as infringing if it is manufactured without the author’s or the related rights holder’s permit.

The offender is called to account under the Criminal Code, the Code of Administrative Offence, the actions provided by
the Law are also taken to him. According to art. 9.21 of the Code of Administrative Offence, a fine is levied for the unlawful
distribution or any other illegal employment of copyright and related rights’ objects. For the same offence enacted within
a year after the fine imposition, a person is liable to p. 2 art. 201 of the Criminal Code. The criminal proceedings against
an official, as well as for the one committed by a group of people or at the rate of 500 or more basic values, are instituted
according to p. 3 of art. 201 without any administrative preclusion. The measures, provided by the Criminal Code and the
Code of Administrative Offence are implemented as a penalty for the offenders. Along with it, the Law on copyright and
related rights involves a substantial list of measures, aimed at copyright protection. According to p. 2 art. 40 the rightholder
can demand the execution of the following acts:

- the recognition of copyright and related rights;

- the restoration of the pre-offence state of things;

- the termination of the actions trespassing copyright/ related rights or imperilling them;

- the cover of losses, possible profit included;

- the confiscation of the illegal income instead of loss cover;

- receiving the compensation of 10 to 50 thousand minimal wages instead of loss cover or the illegal income confisca-
tion;

- taking any other measures, provided for in the legislation.

P.3 of this article determines that any infringing merchandise is liable to compulsory confiscation by the judgement of
court provided the case is won by the plaintiff. The confiscation of infringing merchandise is to be distinguished from their
arrest, for the latter is regarded as a suit depositation and is referred to any time there are grounds to think of the unlawful
background of the goods. If such reasons vanish, the goods are returned to the owner.

In conclusion, one needs to observe that much is still not accomplished in our republic to secure the rights of the authors,
performers and phonogram producers. It is by far impossible to speak about the “lofty” and scarcely familiar copyright,
when no one’s action or inaction, starting with booth-sellers up to militiamen, can be regarded as respectful for copyrights
and abiding by them. It is the selling of pirated goods in the first case and the conclusion of the so-called “amicable agree-
ments” between the owners of the very pirated goods and the iaw machinery representatives, who, instead of investigating
into such cases, let them proceed with their activity for bribes. The small number of the organizations, effectively involved
into intellectual property protection freezes the activity on copyright and the related rights’ protection.

The sources employed:

1. International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organiza-
tions — Rome Convention of 1961(find its Russian translation at http://www.fips.ru/).
2. Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of Their Phono-

grams — Geneva Convention of 1971 (find its Russian translation at http://www.fips.ru/).

WIPO Copyright Treaty — Geneva, 1996 (find its Russian translation at http://www.copyrighter.ru/)
The Law “On Copyright and Neighbouring right” in its 1998 version (available at http://www.ncpi.gov.by).
Sudarykau S.A. Comment to the Law “On Copyright and Related rights”// Miensk 2000.

The Code of Administrative Offence of 6. 12. 1984 (available at http://www.ncpi.gov.by)

The Criminal Code of 9. 06 1999 (available at http://www.ncpi.gov.by)
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YparynsaBaHbHe CNp34Ki WwWnsxam nacap3gHiuTea

B rAHHA XXAPABLIOBA

ManHa Xapa6uoBa (Hap. y 1983 r. y m. Byna-Kawanéese) — 6akansaypka npaea, HaByvaeuua
Ha V Kypce agassneHbHa “okaHamiyHae npasa” lopblabldHara dakynstata BAY. ManiHa topbl-
AblYHbIX iHTapacay — rpamaassiHckae, racnagapyae, npauoyHae npasa, NpaBaBblsi acMaKTbl
3KaHaMiyHae a3enHachbLi.

Y GonbluackLi kpaiHay cbBeTY Ycé Gonblu BocTpa naycrae npabnema naBenivyaHbHs BblaaTkay Ha CynaBoA3TBa i KornbKachLi
Cy[0BbIX CrpaBay, 3aparicTpaBaHbix Aa pasrmsagy. Y 3nyyaHbix LLtatax AMapbIKi | iHLLbIX KpaiHax pa3bBiBatoLLia PO3HbIS croca-
6bl BbIpaLL3HBLHS TaKoW CbiTyalpli. AQHbIM 3 HaboNbLL pacnayciokaHbix MaTagay BbICTyrnae nacapagHiuTea, Skoe aanacyel-
Lia 4a anbTapHaTblyHbIX MaTagay pasbBa3aHbHs Cripadyak. IcHyoUb po3Hbis dhopMbl MAcApagHILTBa: AacyaoBae, cyaoBae i ra.

YparynsaBaHbHe CNpayki Wsxam nacapagHiuTea Aassansie 6akam MiHiMisaBaLb BblgaTki Yacy i rpalloBbIX cpoakay Ha
pasbBsA3aHbHe KaHMMIKTY, LWTO Y3bHIK.

lMpabnema naBeniyaHbHSA BbiAaTKay Ha CyAaBOA3TBaA i KONbKachLji cripaBay, pa3rnsagaHblX Y racnagapybix Cy4ox, 3akpa-
Hyna i Pacny6niky benapychb. [13ens BolpallaHbHA npabnemsbl, Akas naycrana, benapycki 3akaHagayua Bblpallibly CKapbIC-
Tauua cycbBeTbIM JOCbBeAaM npa3 yBAA3eHbHE NacAp3HILTBa, SKoe SLY3 Mae Ha3By Magblsubli.

MapcTaBoBbIS NanaxaHbHI Na YparynseaHbHi CpaYvkay wnsxam nacapagHiuTea 3bMsiudatouua y rase 17 Macnagapya-
npauacyansHara kogakcy Pacny6niki benapyce (ganev — I'cl1K1).

MaHATaK | aCHOYHbIA PbICbI YP3rynsiBaHbHSA CMP3YKi WNSAXaM nacsip3aHiuTea

YparynsasaHbHe CMpayKi Wsxam nacapagHiluTea écbLb HaBanam Hawara 3akaHagaycTBa, TaMy aHari3 acHOYHbIX nana-
XOHbHAY Aanamoxka Haunenw 3pasyMelb caMo nacapagHiuTea i ¥ AanelibiM CnyLiHa BblKapbICTOYBaLb Aro Y Bblpalla-
HbHi racnagapyblx Cpaykay.

3akaHapayctBa Pacny6bniki Benapycb BbikapbiCToyBae Cy4oBYH M3aeiaublio, T.6. nacApagHiuTea y cyase. Pasrneasim
acHOYHbIs pbichl “Denapyckara BapbIsiHTY” Cy0Bai M3abisLbli.

YparynsBaHbHe CNpayki LWNsSXam NnacapagHiLTeBa — CTagbia pa3rmsay cnpasebl, T.6. aAsiH 3 atanay pasbsilbLsa napagky
pasrnagy crnpasbl, Ki Mae cBae M3aTbl.2

MaTbl nacsapagHiuTBa Bbi3Ha4aHbiA apT. 153 clK: axbilbusaysieHbHe aanamori 6akam Ba ycTaHayrneHbHi PaKTbIYHbIX
akaniyHacbLsy KaHniKTy, LWTO Y3bHiK Mamix imi; AacarHeHbHe pa3yMeHbHs payaicHachLi i lopbiablvHa abrpyHTaBaHachLj
ix Nasbiupli ¥ KaHdnikue, natpabaBaHbHSAY, SKiF Npag’ aynsaiouua, i cynapadaHbHAY, WTO Bbiryyarouua iMi; BbICBATIEHBHE,
cynacTayneHbHe i HabnixkaHbHe Nornsaaay A3ens BbipalldHbHA CnpaYKay; MOLWYK i pakaMaHaaubli napaaky pa3bBa3aHbHA
KaHMiKTY, SKki 3agaBanbHsae aboasa baki.3

YparynaBaHbHe CMpayKi WINAxaMm nacapagHiLTBa mMardbiMa TOMbKi Y cya3e nepluan iHcTaHubli. [Jag3eHae nanaxsHbHe
BblHikae 3 Taro, wto masa 17 [cllK pasbmelwyasas ¥ paspasene |l “BolTBOpYackUb y CyAse nepluan iHcTaHubli”. Takim
YblHaM, SiK CTadbls pasrnsaay cnpasbl ¥ racnagapybiv cyase Pacny6niki Benapycb nacapagHiuTea MoxHa pasrnsgaub sk
afsiH 3 aTanay pasrmnsgy cnpasbl TOMbKi ¥ cyale nepwan iHcTaHubli. Mpbl raTbiM HeabxogHa namsATaub, WTO M3AbIAUbIS
3baAynseLua agpyriv atanam pasrnisigy crnpadki nacbns y30yakaHbHSA cnpasbl. Y TbiM BbINaAKy, kani cnpasa He 6bina y3oya-
XaHasi, Henbra Kasaub npa CyqoBYIC MabiAubI0 Y racnagapysiM CyAse nepLuan iHcTaHubli.

B3akaHapayctea Pacny6bniki Benapyck imnapaTtblyHa ycTaHayniBae, LWTO yparynsBaHbHE CMP3YKi WNsSxam nacapagHiuTea
Moxa OblLb 3b3eicbHeHa Na MbbIM NbiTaHbHI, IKOe Y3bHikna 3 UbIBifbHbIX NpaBacTacyHkay (4.2 apt. 156 'cl1K4). MNa-
CcAp3HiUTBa 3 agMiHiCTpaLbIiHbIX NpaBacTacyHKay, acabniBae cynaBoA3TBa i iHLWbISA Bigbl CyAaBoa3TBa HemardbiMblis, 60
SIHbI HA MaloLUb LbIBiNbHa-NpayHam npbipoapl.

3bIx0A354bl 3 aA3HaYaHbIX pbicay CyAoBal M3AbISALbl MOXHA HacTYMHbIM YblHAM BbI3HaYbILb NAHATaK yparynsBaHbHA
crpaykay Linaxam nacapaHiuTea: yparynssBaHbHe CMp3uyKi WnsAxaM nacapagHiuTBa — ctafbld parnsgy cnpasbl ¥
racnagap4biM cya3e nepLian iHcTaHubli, SKasa BblHiKae 3 LbIBiflbHa-NpayHbIX NpaBacTacyHkay.

Mapapak yparynsiBaHbHA CMP3YKi WAXaM nacsapagHiuTBa
YnacHa npauaaypa yparynaBaHbHSA CpaYKi LLUASXaM nacapagHiLTBa He yparynssaHasa 3akaHagaycteam Pacny6niki be-

napyce. ['clMK BbI3Ha4ae TonbkKi NepLUyo CTaablio — BbIHACEHbHE CyA0Bal NacTaHOBbI NepLuan iHcTaHubli ab yparynsiea-
HbHIi CNP3YKi LWMNsiXxaM Nacsp3aHILUTBa, | anOLHIO — 3aubBAPAXKAHbHE Cy0OM naragHeHbHs namix 6akami Ui BbI3HAY9HbHE

1 X03AMCTBEHHBIV NpoLieccyanbHbin koaeke Pecnybnukv Benapycb. — MH.: HauuoHanbHbIA LEeHTp npaBoBon MHdopmaumm
Pecny6nukun Benapyce, 2004. — 300c.

2 paxkgaHckun npouecc. Obuwas vacTb.: YueH./ Mog obw. pen. benoson T.A., Knagko W.H., FOpkesnya H.I. — MH.: Amandes,
2001. C. 32.

3 X035IMCTBEHHbIVM NpoLleccyanbHbin kogekc Pecnybnukn Benapycb. — MH.: HaumoHanbHbIA LEHTP MpaBoBOW MHopmaumm
Pecny6nukn benapyce, 2004. — 300c.

4 X035MCTBEHHbIM NpoLueccyanbHbln kogekc Pecnybnuku Benapycb. — MH.: HaumoHanbHbIA LEHTP NpaBoBoOW MHopmaumm

Pecny6nuvkm Benapycb, 2004. — 300c.
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The problem of better subsidizing legal proceedings and rise in numbers of legal cases is getting more and more acute
in the majority of countries. Different solutions to these problems are being worked out in the USA and some other coun-
tries. One of wide-spread means is mediation, related to alternative methods of reconciliation. There exist various kinds of
mediation: pre-trial, court, etc.

Adjustment of disputes by means of mediation allows the parties to minimize time and money consumption for reconcili-
ation.

The problem of rising expenses for legal proceedings and the numbers of legal cases, read in commercial courts, has
affected Belarus as well. Belarusan legislators have made up their minds to use international experience to introduce me-
diation as a way out.

The main regulations on adjustment of disputes by means of mediation are fixed in chapter 17 of Commercial Procedure
Code of the Republic of Belarus (further on — CPC 1)

The notion of reconciliation by means of mediation and its characteristics

Reconciliation by means of mediation is a novelty in our legisiation, therefore analysis of major regulations will help com-
prehend mediation as such and use it correctly in dealing with economic disputes later on.

Belarusan legislation practises court mediation, i.e. mediation in court. Let us consider main features of the “Belarusan
variant” of court mediation.

Adjustment of disputes by means of mediation — is a legal investigation stage, i.e. one of the development phases of
legal investigation procedure having its own goals.2

Goals of mediation are laid down in Art. 153 of CPC: aiding the parties in defining the actual circumstances of their
dispute; in comprehending reality and legal relevance of their position in the dispute; in comprehending the requirements
they are obliged to fulfill and pretensions they present; clarification, comparison and approximation of attitudes to adjust
the dispute; search for ways out of the conflict and recommendations for the procedure of adjustment, which satisfies both
the parties.3

Adjustment of disputes by means of mediation is only possible in court of first instance. This regulation results from
chapter 17 of CPC, sect. Il on “legal proceedings in court of the first instance”. Thus being a phase of legal investigation in
commercial court of the Republic of Belarus mediation can be viewed only as a stage of legal investigation only in court of
the first instance. But for all that one has to bear in mind that mediation is the second phase of legal investigation after the
initiation of proceedings. In case proceedings are not initiated it will be irrelevant to speak about mediation in commercial
court of the first instance.

Belarusan legislation categorically states that adjustment of any disputes on civil legal relationship can be done by
means of mediation (part 2, Art. 156 CPC4). Mediation in administrative legal relationship, special legal proceedings and
some other kinds of legal proceedings is not possible, for they are not civil and legal by nature.

Reasoning from the above mentioned features of court mediation we can define adjustment of disputes by means of
mediation the following way: adjustment of disputes by means of mediation — is a stage of legal investigation in court
of first instance originating from civil and legal relationship.

The procedure of adjustment of disputes by means of mediation

The procedure of adjustment of disputes by means of mediation as such is not settled in Belarusan legislation yet. CPC
defines only the first stage — pronouncement of court decree of first instance on settling a dispute by means of mediation,
and the last one — confirmation of agreement between the parties in court or commercial court’s decision on cessation of
adjustment of the dispute by means of mediation and passing on to another phase of legal investigation.

The procedure of adjustment of disputes by means of mediation cannot be settled by the legislation, for the procedure
itself bears recommendatory character as the result of “uniqueness” of each case, and on the other hand defining a proce-

1 The Code of Civil Procedure of the Republic of Belarus. — Miensk.: The National Centre of Legal Information of the Republic
of Belarus, 2004. — 300p.

2 Civil Process. Main Part.: Textbook./ Edited by Belova T.A, Kliadko I.N., Jurkevich N.G. — Miensk, 2001. P. 32.

3 The Code of Civil Procedure of the Republic of Belarus. — Miensk.: The National Centre of Legal Information of the Republic
of Belarus, 2004. — 300p.

4 The Code of Civil Procedure of the Republic of Belarus. — Miensk.: The National Centre of Legal Information of the Republic

of Belarus, 2004. — 300p.
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racnagapyara cyna ab crblHEHbHI YparynsaBaHbHA CMPaYdKi LUNSXaM nacsapagHiLTBa i nepaxod Ha iHWbl 3Tan pas3rnagy
crpasbl.

HenacpagHbl napagak na yparynsiBaHbHi CPaYdkKi LWNsSXaM Nacap3fHiLTBa HA MoXa OblUb LiankaM Bbl3HayaHbl 3akaHaaayc-
TBam, 00 caM napagak mae, na-nepliae, pakaMaHAaLUbIHbI XapakTap Y BbIHiKY “iHObIBigyanbHackL” KOXHal crpasbl, a na-
Apyroe — BbI3HaY3HbHE NapajKy yparynsaBaHbHA CrPayKi LIAsXaM nacapsgHiLTBa MardbiMae, Ha Halyo OyMKY, TOMbKi AnS
ncbixanérii, 60 npauasgypa Maabisubli 3bsiynaeyua akTbldHa NebixanariyHbIMi pakaMaHaaubIsiMi 47151 MagbiaTapay.

YMoyHa napagak yparynsBaHbHA CNp3ayki WsXam nacsapsgHiUuTBa MOXHa nag3saniupb Ha Tpbl 3Tanbl, SKis nacbnagoyHa
3bMSAHAOLb aa3iH agHaro:

4 NpbI3HAY3HbHE BbLIPALUSHBHSA CMP3YKi LWMAsIiXaM NacAp3aHILTBa Mpa3s BblHACEHbHE racnagapybiM CyaoM nepLuan
iHCTaHUbIi NacTaHOBbI @b NPbI3HAY3HBHI NACAP3AHILTBA i NPbI3HAY3HbHE ¥ NacTaHOBe NacAp3AHika i TOPMiHY BbI3HAY9HbHS
nacsapagHiuTBa;

v HenacpagHas npaua nacapagHika 3 6akami na yparynsBaHbHi CPayKi;

4 adapMrneHbHe BblHikay pa3rnsagy Cnpaydki Wnsxam nacapagHiuTea.

Napapak NpbI3Ha4YaHLHA NacApPagHika

Macbnsa Taro, sk Obina NpbIHATas NasblyHas 3asiBa 3 BblkaHaHbHEM YCiX naTpabaBaHbHAY, Bbl3Ha4YaHbIX racnagapya-
npauacyanbHbiM 3akaHagayctBam Pacny6niki Benapycb, cyn BblHOCiLb NacTaHoBY ab NpbliHAUBLI Na3blyHOW 3asBbl i Y3-
6yKaHbHI BbITBOpYAChLL Ma crpase.

YparynsaBaHbHe CpaYkKi LNsXam nacapa3gHiLuTBa MardbiMae TombKi Npbl 3rofg3e 6akoy. Y Thimv BbiNadKy, Kani cnpaea Yxo
6bina y3bymkaHas, ane 6aki Bbipallbini 4amMoBiLLa, SHbl MyCsLb 3bBSAPHYyLLA Y racnagapybi Cya 3 cTapaHbHeM ab Bbipa-
LUSHBHI CNP3yYKi Y napagky nacapagHiuTBa. Akpams Taro, racnagapybl CyA NaBiHEH fa CBaéi iHiUbIATbIBe npanaHasaub
Gakam BbipalUbILb CIP3YKY LWINSAXaM nacapagHiuTea. baki Moryubs naraggiuua 3 npanaHoBan racnagapdara cyga ab ypa-
rynsiBaHbHi CNP3YKi WNAxaMm nacapagHiuTea ansbo agmosiuua. Y TeiM Beinagky, kani 6aki naragkatrouua 3 npanaHoBan
racnagapyara cyga, cyd npbi3Hayae nacspagHika. [lacapagHik npbidHadaella racnagapybiM cygoM ca 3rogbl 6akoy Ha
npaudary Asecsui A3€H 3 AHI0 NacTynneHbHA Y CyA NasblyHOW 3asBbl, Akad adopmeHa HanexHbIM YbiHaMm. AG Npbi3Haya-
HbHi NacapagHika racnagadbl Cya BbIHOCIL NacTaHoBY. Y ratan nactaHose abaBa3koBa ycTaHayniBaeLLUa TOpMiH axbllb-
LAYNeHbHA nacapagHiuTBa, ane éH Ha Moxa 6bilb 60onbLubIM 3a aa3iH Mecsu,.

B3akaHagaycTBa Takcama ycTaHayniBae, WTO napajak npbi3HauaHbHA NacapagHika BbldHavaela Y 3akaHagayybiM na-
pagaky. BbiHsiceHbHe racnagapybiM CyoM nacTaHoBbl ab NpbI3HaY3HBHI nacspagHika aAnst yparynsBaHbHA CpaYkKi Wsxam
nacspagHiuTBa — rata agapMreHbHe BbiHiKy Bbibapy nacspagHika. YnacHa X napagak Bbibapy nacsipagHika He ypary-
nNsiBaHbl ¥ 3akaHagaycTee. Takoe YparynsiBaHbHe, Cna3seMcsi, Yakae Hac y XyTkiM Yace, 60 iHCTbITYLbISI YparynsBaHbHA
CMP3YKi LWNsxaM nacapagHiuTea 3bsdyngella HoBan Ans Halwlara 3akaHagaycTBa i npasBanpbIMAHANbHaAN nNpakTbiki. Ha
Hawlyto oyMKy, 6aki naBiHHbI cami abipaupb nacapagHika Ans yparynsBaHbHsS CNP3aYyKi, LUTO Y3bHiKna.

MacsapagHik (M3pbisTap)

Y agnaBegHacbLi 3 3akaHagayctBam Pacny@niki benapycb nacapagHikam 3bsiynsieyua cnyxoosas acoba racnagapyara
cyda, sikas Banogae ksanidikaupiai, LWITO agnasagae CyTHacbLUi CnpaYki, akas y3bHikna (apT. 155 'clK5). T.6. acHOYHbIMI
npbiKMeTami MagpisTapa 3bsynstouua — a) cnyxooBasi acoba racnagapyara cyaa nepLuan iHctaHubli, 60 nacapagHiuTea
SIK CTafbls pa3rnsiAy cnpaebl yracbLiBas TonbKi Arsg cyga nepluan iHcTaHubli; 6) acoba naeiHHa Banoaub kBanidikaubisn,
siKasg agnaBsae CyTHacbLi CNPaYKi, WITO Y3bHIiKNa.

Cnyx60BbIMi acobami racnagapuyara cyaa npbl3HaroLlLa cyasbAsi racnagapyara cyaa, CyaoBblst BblkaHayLbl i TAMOYHiKi
CyA3bAsi. 3akaHagaycTBa Aa KoxHara 3b ixX Bblnlydae cBae natpabaBaHbHi: y3poBeHb agykaubli, y3pocT, gockseq i r.a. Cya-
3bA3i racnagapybix Cyaoy pasrnsgaroLb 3Ha4Hy0 KorbKacbkLb ranagapyblX i iHLWbIX 3KaHaMiYHbIX cnpasay. Takim YblHaMm, iX
npauy Henbra HasBaup nérkai. Y TeiM BbiNaaky, kani nacsapagHiki 6yayLp npbidaHavauua 3 KonbkacbLi Cyasbassy racnagap-
Yara cyaa, ranoyHasi MaTa nacapafHiuTBa sk anbTapHaTblyHara MaTagy BblpallaHbHSA KaHdMiKTay — YHiKaHbHE 3arpya-
HacbLji racnagapubix cynoy, — rybnse ceon caHc. Akpams Taro, ranoyHan 3agadato cyaa i cyasbasi sk cryx6osai acobbl
damigbl Ecblpb Bblpall3aHbHE CNP3aYyKi, LITO Y3bHiKNa, Na cyTHackLi. 3 ratara BblHiKae, LWTO NpbI3HA4Y3HbHE NacsApagHika 3b
niKy cya3ba3say racnagapyara cyaa Henbra pasrmsgalb sk HaTypanbHae BbIACbLE Y BbI3HAY3HbHI Kona nacsipagHikay.

Keanicpikaublisi, ikas agnaesijae cyTHacChLi Cnpadki, — rata To HeabxoAHbl Y3poBeHb Befay i 4ocbBeay Y NayHan raniHe, sk
cripbisie CryLIHaMy pa3yMeHbHHO | BbikadBaHbHIO ab’ekTblyHara MepkaBaHbHsI HAKOHT CNP3YKi, LUTO Y3bHikna. 3 yrikam Taro, LWTo
racnagapdamy cyay nagBefaMHbis cnipaBbl Na racnagapybix (3kaHaMidHbIX) CP3YKax, CripaBbl, 3bBA3aHbIA 3 aXbILbLSAYIEHb-
HeM npagnpbiManbHILKan i iHWaw racnagapyan (skaHamivyHam) aserHachbLi, nacapagHik Myciub Bedaupb racnagapyae, racna-
Aapya-npauacyanbHae, UbiBinbHae 3akaHagaycrea. 3ragaHblis natpabaBaHbHi MatoLb arynbHbl xapaktap narpabaBaHbHAY Aa
cnyx60BbIx acobay racnagap4yara cyaa. Nakonbki nacapaaHik He Bblpalluae crnpayky namik 6akami, a cnpbise MipHamy yparyns-
BaHbHIO KaHMNIKTY, ITO Y3bHiK, M3AbISTapy HeabxoaHa aTpbiMaHbHe CraupbisnbHara 4oCbBeay i Begay Y rarniHe yparynsBaHbHsi
cnpayki, T.6. nacaApagHik Mae ymeupb nNpauasaLpb 3 navyLbUaMi | xBansBaHbHsaMI 6akoy, nepadpasasalb, pa3toMaBaLlb, akTblyHa
cnyxaup, 3ax0yBaLb H3YTparnbHacbLb, BbIKAPbICTOYBALb anbTapHaThIBbI i F.A.

3 ynikaM nasHayaHbIX KpblTapay MoxHa 3pabilb BbICHOBY, LUTO NacsapagHiki ¥ racnagapybiv npauace 3bsynsioula camac-
TOVHalo KaTaropblsn cnyx00BbIx acobay racnagapyara cyaa, sikis Maroup HeabxogHyto kBanidikaubio | JocbBea. TakiM YbiHaM,
3akaHagayya HeabxodHa 3amauaBalb NpayHbl cTaTyc nacspagHikay sk cry0oBbix acobay racnagapudara cyaa i cteapbilb
acoOHyH0 IHCTLITYLBIO CyLOBbLIX NacspagHikay, MardbiMa, na aHanérii 3 cy4oBbIMi BblkaHayLami racnagapyara cyaa.

5 X03AaiCTBEHHBI NpoLieccyanbHblil koaekc Pecnybnukmu Benapycb. — MH.: HauuoHanbHbIN LEHTP npaBoBoi MHdopmaLlmm
Pecny6nukm Benapycb, 2004. — 300c.
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dure of adjustment of disputes by means of mediation is only possible for psychologists in our opinion, since the procedure
of mediation is in fact psychological recommendations for mediators

The procedure of adjustment of disputes by means of mediation falls into three phases, following one after another (the
division is relative):

1. decision on settling a dispute by means of mediation with a resolution on mediation and assigning a mediator and
settling the terms of mediation in court of the first instance;

2. adjustment of a dispute between the parties, where the mediator performs his functions;

3. summing up the results of legal investigation of the case settled by means of mediation.

Assigning a mediator

After a writ is taken with the fulfilment of all the requirements determined by CPC of the Republic of Belarus, the court
decides to accept the writ and initiate proceedings.

Adjustment of disputes by means of mediation is only possible by mutual consent of both the parties. If a trial is already
started and the parties decided to agree they will have to apply to commercial court with a petition for settling the dispute
according to mediatory procedure. Apart from that, commercial court should on their own initiative suggest the parties set-
tling the dispute by means of mediation. The parties have the right to agree to that or refuse. When the parties agree to
the suggestion of commercial court, the court assigns a mediator. A mediator is assigned by commercial law by both the
parties’ consent for ten days starting from the day when the writ is taken and drawn up properly. The court pronounces its
decision to assign a mediator. The deadline of conducting mediation is necessarily set in the decision and cannot be more
than a month.

It is also determined that the procedure of assigning a mediator should go within the legislation. The resolution on as-
signing a mediator for adjusting the dispute is the result of choosing a mediator. However the procedure of assigning a
mediator is not regulated in our legislation. Such a regulation will hopefully appear in the near future, since adjustment of
disputes by means of mediation is a novelty in our legislation and practice of law using. In our opinion the parties should
agree on a mediator themselves.

Mediator

According to Belarusan legislation a mediator in commercial court is an official having appropriate qualifications, relevant
to adjust a dispute (Art. 155 CPC5), i.e. a mediator possesses the following features: a) he/she is an official in court of the
first instance, since mediation being a stage of legal investigation is only peculiar of court of the first instance; b) he/she is
to have qualifications relevant to adjust a dispute.

Officials in commercial court are generally judges of commercial court, officers of the court and deputy judges. Each of
them has special requirements from the legislation: education level, age, experience, etc. Judges in commercial courts try
a lot of commercial and other economic cases. Thus, their job cannot be called easy. When mediators are appointed out
of the judges of commercial court, then the major goal of mediation — relieving judges of their duties — loses its sense.
Besides, the major goal of court and the judge as officials of Themis is adjustment of essential disputes. So it means that
appointing a mediator out of judges of commercial court cannot be viewed as a natural way out to find appropriate people
for mediation.

Qualifications relevant to adjust a dispute is the necessary educational and experience level in certain branch which
helps to form an objective view on a dispute. As far as commercial, business and other economic cases lie within the ju-
risdiction of commercial court, a mediator should have a good command of commercial law, commercial procedures and
civil law. The above mentioned requirements are universal to any official in commercial court. As far as a mediator does
not settle a dispute but only helps to adjust it peacefully, it is necessary for him/her to gain special experience in the field
of adjustment of disputes, i.e. a mediator should be good at paraphrasing, summing up, listening, dealing with people’s
feelings and emotions, be unbiased and use alternatives, etc.

Taking all these criteria into consideration we can conclude the following: mediators are an independent category of of-
ficials in commercial court with all the necessary qualifications and experience. Therefore it is necessary to lay down legal
status of mediators as officials in commercial court and establish a special institution of court mediators, probably on anal-
ogy with officers of commercial court.

Civil Procedures Codex of Belarus defines mediator’s authorities in Art. 154. Thus a mediator has the right to:

1. Examine the documents presented by the parties;

2. Get all the necessary advice, regarding adjustment of disputes, from experts;

3. Look through the material of the case, share his/her opinion on the propriety of the dispute and requirements;

4, Give his/her recommendations about a quicker adjustment of all the controversial issues and securing business

relations between the parties.

A mediator helps to adjust a dispute or some controversial issues the best way possible. Yet a mediator has no right
to conduct any legal proceedings. Such an inability to conduct legal proceedings is categorically laid down in Belarusan
legislation (part 2, Art. 154 CPC). It stems out of specific goals of mediation. Mediation should help achieve an agreement
over the whole case or in certain aspects of it.

5 The Code of Civil Procedure of the Republic of Belarus. — Miensk.: The National Centre of Legal Information of the Republic
of Belarus, 2004. — 300p.
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lacnapapya-npavacyansHae 3akaHagaycTtBa Pacny6niki benapycb Bbi3Hayae mayHaMouTBbl MacsApagHika y apT. 154
"'clK. Tak, nacapagHik mae npasa:

1. BbIBYYaLlb AAKyM3aHThI, LUTO NpagacTayneHbls 6akami;

2. aTpbiMAiBaLb HeabXxoaHbIA KaHCYrbTaLbli ¥ CnaubisnicTay y 3bBA3KY 3 yparynsBaHbHEM CNP3YKi Npas nacapagHiL-
TBa;

3. 3Haémiuua 3 MaTapbisinami crnpasbl, BbikadBaub 6akam cBaé MepkaBaHbHE HAKOHT MpaBaMepHachLi cynspada-
HbHSY | naTpabaBaHbHAY, SKig Obini 3agyneHbIs iMi;

4. AaBalb paKamaHAaLbli HAKOHT HanxyTyanLwara yparynsBaHbHS YCiX CNP3YHbIX NbITaHbHAY | 3axaBaHbHi 6i3Haco-

BbIX CyBA351y Nnamix 6akami.

MacapagHik cnpbisie BbIpalldHbHIO CNP3YKi Li HEKaTOPbIX CNP3YHbLIX MOMaHTay y Hannenwsl cnocab ans aboasyx 6akoy.
ApgHavacoBa nacsApagHik HA Mae npaBa Ha axblLbLsyneHbHe AKiX-Hebya3b npauacyanbHbIX A3esiHbHAY. HemardbiMachLb
aXblUbLAYNEeHbHSA NpaLuacyanbHbIX A3esHbHAY nacapagHikam iMnapaTtblyHa ycTaHayniBae 3akaHagayctsa Pacny6niki be-
napycs (4. 2 apt. 154 I'clK). aTa BbiknikaHa cnaubigiYHbIMI M3TaMi NacapagHiuTea. HO Mae cnpbisiub 6akaM y gacsr-
HEeHbHI NaragHeHbHs1 Na YCE&n crnpase anb00o Na HeKaTopbIX NaNaXaHbHAX CAP3YKi, LWUTO Y3bHiKNa.

BbIHiK yparynsiBaHbHs1 CP34Ki Npa3 nacsapagHiuTea

Baki na BbIHiKax yparynsBaHbHSA CMpP3adKi LUNSXaM nacapagHiuTBa Morylb npblickLUi anbbo He npbiicbli Aa nayHara
naragHeHbHs.

Kani yparynsBaHbHe cnpadki racnagapybiv CyAoM y Napagky nacsapafHilTea NpbiBAno Aa AaCArHEeHbHS JaMoyneHackLi na-
Mi>k Gakami HaKOHT BbIPALLIBHBHSA raTaln cnpadki 6e3 cyaosara pasbbipanbHiLTBa, 6aki MOryLb 3aknoyblLb NaragHeHbHe npa:

1. aAMOBY Na3blyHika af No3bIBY Liankam Ui af aro 4acTki;

2. npbi3HaHbHE agKa3bHiKam MO3bIBY Liankam Li iro YyacTki;

3. 3aKIMOY3HBbHE Namipk 6akami HoBawv AamoBBbI | agKNiKaHbHS Na3blyHIKOM Na3biyHOW 3asBbl;
4. 3aKMY3HbHE namipk 6akami MipaBora narageHbHs.

Baki y cBaim naragHeHbHi ab yparynsBaHbHiI CNPaYyki Npa3 nacApafHiuTBa MOryLb yparynsBsaub HS TOMbKi cripasy Lan-
KaMm, ane i elHbIs NaacobHbIS Nana)XaHbHi.

[acarHyTbis BbIHiKI hikcytouua 6akami y naragHeHbHi ab yparynsBaHbHi Cnpayki npas nacapagHiuTea. MNMaragHeHbHe 3a-
MauoyBaeuua nognicami 6akoy. Ane naragHeHbHe nidbilla 3aknYvaHbIM, a crpadka YparynsiBaHan npa3 nacspagHiuTea
TOMbKi Nacbsi Taro, Sk 3akntovaHae naragHeHbHe HAKOHT CMP3YKi Lankam L HENKIX elHbIX nasbiubisy Oyase 3aubBepxa-
HbIM NacTaHOBalo racnagap4ara cyaa.

HeabxogHacbLb 3aUbBepkaHbHSA racnagapybiM Cy4oM AacsrHyTeIX NaragHeHbHAY TrymMmadbliLlLa TbiM, LUTO CripaBa Yo
6bina y36ymkaHa. Mackbns Taro, sk y3byaxaelLa cnpasa, Ha racnagapydbl cy ycknagaella abaBsisak na pasrnsiase cnpa-
Bbl A CyTHaCbL,i i BbIHACEHbHI palLaHbHA na cnpage (apT. 4 TclK). AdopmneHbl HaneXHbIM YblHAM BbIHIK YP3rynsiBaHbHsi
Cnpayki Npa3 nacsapagHiuTBa Aa3sansie racnagapyamy cydy npasinbHa i cBoevacoBa pasrnenselp crpay. Kani cnpavka
namixx 6akami 6bina yparynsisaHan Wwnsxam nacapagHiuTBa npas 3akmnioyaHbHe naragHeHbHs Na YCén cnpase, racnagapybl
Cy[ 3aubBsipAXae 3akrnoyaHae namik 6akami naragHeHbHe. 3aubBepakaHae naragHeHbHe 3bsiynsella naacrasan ong
CMblHEHbHS BbITBOpYackLi na cnpaee — apT. 149 [clK. Kani 6aki gacarHyni naragHeHbHS na CnpaYyHbIX NasbilbIsiX CPay-
Ki, Takoe naragHeHbHe Takcama 3aubBsipaxaella racnagapybiM cyaoM. AkaniyHacbli cnpaBbl, AKiS NpbI3HaHbIA Gakami
Y BbIHiKYy JAacCArHEHbHSA NaMix iMi naragHeHbHS, NpbiMaroLua racnagapybiM CyaoM y sikacbli dpaktay, skia He natpabyoub
Janeniwara gakasBaHbHs. TakiMm 4biHam, Oaki Bbl3BanswLULa ag UsKapy Aaka3BaHbHA akaniyHacbLsay, na akix sHbl Aa-
MoBinicd. Takas CbiTyalbls Takcama Crpbisie HanxyT4dMamy BbIPaLLSHBHIO CNP3YKi, WTO Y3bHikNa namix 6akami.

Kani yparynsBaHbHe CMpayki LWNAXaM nacap3fHiuTBa He MpbIBANO Aa OACArHeHbHS naragHeHbHs, racnagapybl CyA
BbIHOCILb NacTtaHoBy ab CrblIHEHbHI YParynsaBaHbHA CNPayKi WWNsSxam nacsapajHiuTea. Y nactaHoBe Bbl3HavaHeuua 4vac i
MencLa npaBaa3eHbHs nagpbIXToyyara cygoBara nacemkaHbHs. [NactaHoBa racnagapyara cyga ab crnblHEHbHiI yparyns-
BaHbHSI CNp3ayki Npa3 nacapagHiluTea HakipoyBaeuua acobam, skis 6spyLb ya3en y cnpase.

BbiTBOpYachLb Na cnpage, y SKOW Lankam Ui ¥ se Yacupl He JacarHyTae yparynsBaHbHe Linsixam nacspagHiuTea, npa-
usreaeyua ganen y agnasegHacoLi 3 3akaHagaycream Pacny6niki benapychb.

MapcymaBaHbHe

YparynsiBaHbHe CNpayKi Npa3 nacapagHiuTBa (Ui M3AbISLbI0) — HOBas cTafbls pasrnsgy crpasbl racnagapysiM CyooMm
nepLuan iHcTaHLbli.

Yny4ysHbHe nacapagHiuTea y Macnagapya-npauacyanbHbl kogake Pacnybniki Benapyck HeabxoaHa pasrnagaup sik cTa-
HOY4YIO 3bsIBY, MPas3b AKYK 3akaHadayua iMKHeuua pasrpysiub racnagapyblia cyabl WWNSXaM OACATHEHbHS MaragHEeHbHAY
namix 6akami na ycén cnpase anb0b0 nNa HeKaTopbiX Sie NanaxsHbHAX. Akpams Taro, 3amauaBaHbHEe Ha 3aKkaHaZay4biM
Y3pOYyHi MarybiMacbLi “mMipHara” yparynsBaHbHSA kaHnikTy Oyase cnpbisub NagBbILUAHBbHIO NpayHawm KynbTypbl i npayHaw
cbBsifoMachLi cyb’ekTay racnagapyan a3enHacbLi.

IHCTBITYUbISI CyAoBara nacapagHiLTBa 3baynseLlla HOBaK ON1S Hallara 3akaHagaycTBa, TaMy HaTyparnbHa, WTo Y Ha-
WbIM 3aKkaHagaycTBe écblb Hegaxonsl, akis natpabyloub yparynasaHbHS. Ma-neplwae, HeabxogHa 3akaHagayya Bbl3Ha-
Ybllpb Napagak Bolibapy nacsapagHikay 6akami. Ma-gpyroe, 3akaHagayctsa Mae Takcama Bbi3HadbiLLa ynacHa 3 nacsapagHi-
KaMi, a MeHaBiTa 3b iX NpayHbIM cTaTycam, kBanidikaublsiid, cnaubisnbHan NagpbIXToykan. |a3anbHbIM BbipbIiHTaM Gbino
6 npbiHsUbLE 3akoHy “Ab cynoBbIM nacsApagHiuTBe”, A3e 6 BbidHavaycsl napagak Bblibapy nacspagHika, npayHbl cTaTyc
nacsipagHikay, ix caubisnbHas abapoHa, NpbIHUbIMNbI, aCHOYHbIA 3adaqbl i PyHKLbI NacspagHiLTBa i r.A.
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The result of mediation

The parties may or may not achieve an agreement following mediation.
When mediation in commercial court led to a mutual agreement to adjust the dispute without court examination the par-
ties can conclude a treaty on the following:

1. The plaintiff refuses to file a suit or some issues out of it;

2. The defendant admits the suit or some issues out of it;

3. The parties conclude a new treaty and the plaintiff calls back his suit;
4. The parties conclude an amicable agreement.

The parties can adjust not only the complete case but also its single issues in their agreement of lawsuit.

The results are then recorded in the agreement of lawsuit. Then the parties sign the agreement to secure it. But the
agreement can be concluded and the dispute adjusted only after the ratification of the agreement on adjustment of the
entire dispute or some single issues in commercial court.

This necessity to confirm the agreement in commercial court is explained by the initiation of proceedings. After a trial is
started commercial court is charged to try the case and pronounce its judgement on the case (Art. 4 CPC). The results of
adjustment of a dispute by means of mediation arranged properly allow the court to try the case correctly and in time. When
a dispute is adjusted by means of mediation and an agreement on the whole case is concluded, commercial court ratifies
the agreement. The ratified agreement is the basis for closing down legal proceedings, as is stated in Art. 149 of CPC. If
the parties come to an agreement over controversial issues of their dispute, such an agreement is ratified by the court as
well. The facts of the case accepted by the parties as the result of the agreement are accepted by commercial court as
facts which do not require further arguments. Thus the parties are relieved of the duty to prove the facts they have agreed
on. Such a situation fosters the adjustment of a dispute.

If adjustment of a dispute by means of mediation does not end in an agreement, commercial court pronounces its reso-
lution to withhold the adjustment by means of mediation. The exact time and venue of preparatory sitting of the court are
stated in the resolution. The commercial court’s resolution to withhold the adjustment of the dispute by means of mediation
is sent to the parties in the trial.

Legal procedure of trying a case, where an agreement over the whole case or some issues from it is not achieved, is
continued according to Belarusan legislation.

Conclusion

Adjustment of disputes by means of mediation is a new stage of legal proceedings in commercial court of the first in-
stance.

The introduction of mediation into Commerciai Procedure Codex should be viewed as a positive phenomenon, which
helps a legislator to relieve commercial courts of a number of cases through agreements over the whole case or some of
its issues. Besides, a possibility to adjust a dispute “peacefully”, if laid down, will raise law culture and law awareness of
businessmen.

The institution of court mediation is new to our iegislation, so it's only natural that there are some drawbacks in our leg-
islation which need to be eliminated. Firstly, the procedure of choosing a mediator by the parties should be settled legally.
Secondly, the legislation should be correct and clear about mediators as such, namely about their legal status, qualifica-
tions, special training. It would be ideal to pass a law “On court mediation” dealing with the procedure of choosing a media-
tor, their legal status, social protection; principles and major targets of mediation, etc.
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MpakTbika axoBbl N3pcaHanbHbIX AAaA3E€HbIX
i aGapoHbl acabicTbix NpaBoy y MonbLuybl

H TOMALL UbIPOJSb

Tomaw Lbiponb (Hap. y 1983 r.) — HaBy4aeLa Ha npayHbiM dhakynsTaLe ArenéHckara yHi-
BapchITaTy (Kpakay, Monblwya). Pobiub y paéHHbiM cyase KpakaBa. KOpbiablyHbIst iHTapachl
AaTblyaupb raniHay uplBinbHara npasa, kapnaparblyHara npasa Abl MiXHapOOHbIX CTacyHKay.

Takcm nepaknadseHsbl U OpyKyeyya 3 nackaeal 3200kl aymapa

Y anoLHia ragbl ABa HOBbIA acnakTbl Npasa yBanwni y 3Bbl4aniHbl YXKblTak y MNonbluybl. MNepwbiM 3b iX ECbUb axoBa
napcaHanbHbIX Aaf3eHbIX, a Apyrim — abapoHa acabicTeix npaBoy. INMbiTaHbHI axoBbl acabiCcTbiXx Aaf3eHbIX rPyHTYyOLLA
Ha 3akoHe ab axoBe acabicTbix gaaseHbix (Ustawa o ochronie danych osobowych), siki nayay g3eviHivaupb y xHiyHi 1997
POKYy.

3 HabbIubLEM MOUBI 3aKOH CTBapbly Liankam HOBYH raniHy npasa. barata abbiBatansdy HeHanexHblM YblHaM iHTap-
npaTaBani 3bMecCT ratara npasa. HekaTtopbisi HaBaT He Xaani nagaBalb CBae iMEHbI ¥ odhicax. IHWbIA xaueni nepacbneny
nekapay, kani gHbl HasblBani ixHbls iIMEHbI Y WNiTani, Ui nicraHoLuay, kani Tl TpeiMani NicTel ¥ cnocab, kani MoxHa 6bino
y6aubiub aapackl HagayLbl i atpbiManbHika.

[pyroe nbiTaHbHE NpaBa, Npa skoe BAA3seuLa Y apTblkyne, EcbLb abapoHa acabicTsix npaBoy. AHa parynioeuua Libisinb-
HbIM Kogakcam, siki aAseHivae 3 1964 rogy. Harneassaysl Ha Toe, wto abapoHa acabicTbix npasoy parynioeuua 6onbL 3a
40 pokay, Tonbki NaniTbl4HbIS | caublanbHbIA 3bMeHbI, Skis anbbinics ¥ Monbiwybl nackns 1989 poky, 3pabini ratyto chapy
npaBagayvblHEHLHAY 3Bbl4alHal i fobpa BsaoMaii.

AboaBa npayHblS acnakTbl ECbLib HAATa iICTOTHLIMI, 3Ba)atoubl Ha TOW hakKT, LUTO siHbl PArymniooLb NpaBa ynnbiBy Ha
HalLlyto TOecHacbLpb | NpagyXxinswoub af yBapBaHbHs ¥ Hallae XbiLbLEé.

Hannepw, HeabxoaHa gaub KapoTKyto iHbapMaubiio Npa AakyM3HTbI, WTO ParyriooLb raTbis NblTaHbHi: T.0. npa 3akoH
ab axoBe acabicTbix Aaf3eHbIX (qanen 3akoH) i apTbikyn 23 LisisineHara Kogakcy.

3akoH rapaHTye kakHamy npaBa Ha abapoHy ycéli iHdapMalbli npa ynacHy NapcoHy. Yce YarnbLbl Ypaay, MSCLOBbIX
ynagay, nyonivHbist acobbl, NpbiBaTHbIS kKamnaHii i iHabIBiAbl MycsLb KipaBauua HopMaMi 3akoHy. KaHTporb 3a SiroHbIM Bbl-
KaHaHbHEM axblubusynseuua MeHapanbHbIM iHCNaKkTapam axoBbi acabicTbix fgaaseHbix — GIODO (Generalny Inspektor
Ochrony Danych Osobowych).

Acoba, npaBbl Skoe 3akpaHarouua, Mae AaBecbli, WTO eliHbla JaA3eHbIs HAMOYHbIA, HeCyYacHbIs, HecanpayaHbls Ui
cabpaHbls HegasBoneHbIM YbiHaM. Y TakiM Bbinagky [eHapanbHbl iHCNAKkTap Mae npasa abapaHiub AaAseHbis npasb ix
3bMSIHEHbHE Ui HABaT 3bHiLLUY3HbHE.

ApTbikyn 49 3akoHy kaxa npa Toe, WTo acoba, Akas nepakwTanuoysae Aaa3eHbist 6e3 gasBony Ha Toe, HACe afKas-
HacbLUb y BbIrMsA3e wrpady Li HaBaT TypaMHara 3bHABOIEHbHS.

Y agnaBegHacbLUi 3 apTeikynam 23 LibisinbHara Kogakcy Takis acabicTeia npaBbl Sk 3gapoye, ceaboga, iMs, BbisiBa,
KaH®IA3HLUbINHACbLb KapacnaHAdHLUbli, HefaTblKanbHaChLb XbITNa i WMaT sKia iHWbIS ECbLb abapOHEeHbIMi LibIBINbHbIM
npaBaM — HesarnexHa af Taro, Ui npagyrnezpkaHa rata iHLwbIMi npayHbIMi aktami. [MagobHae kapoTkae anicaHbHe cTBapae
HeabxoaHacbLb anicaHbHS | TNYMayY3HbHSA 3ragaHbixX NpayHbIX HoOpMay.

AbopBa Bbinagki Mecbusub y cabe wmat nagabeHcTBa. BeiHikam napylwaHbHA acabictara npaBa &cblb LbIBiNbHasi
ckapra. MapyLuaHbHe 3akoHy ab ab axore acabicTbix Aaf3eHbIX MOXa BbIKNiKaLb KpbIMiHaNbHYH afka3HacbLb, a Takcama
MOXa pasrsigalla naBogsie TbiXx CaMbiX HOpMay, LITO i NapyLaHbHe acabicTbix NpaBoy.

Y raTbiM apThiKyrne 9 xady 3bBApHYyLLIa Aa HeKarnbKix cnpaBay, skis pasrnsganica BapxoyHeim Cynom (Sad Najwyzszy),
BsipxoyHbiMm AamiHicTpaubiiHieiv Cynom (Naczelny Sgd Administracyjny) i AnanaupiiHeivi Cynami (Sgd Apelacyjny) y
MonblYbl, @ Takcama Aa ixHblX BapAbIKTay, SKid, Ha Mato OYMKY, BbISYNAoLb KOMbKi LiKaBbIX akaniyHacbLay raTblX npay-
HbIX HOpMaY.

MpayHik Tamaw I". Ha3Bay cBato kamnahito “Tamaw I. — npayHbl ocpic”. [laraTynb AroHae iMs Hekarnbki pa3oy Bblkapbic-
ToyBanacs Ha nyoniubl, Npa WTo éH naiHdapmasay eHapanbHara iHcnaKkTapa axoBbl acabiCcTbiX AaA3eHbIX, a nackbns i
BspxoyHbl AgmiHicTpaubiviHbl Cya. Cya y ceaim Beipaky ag nictanaga 2002 cbubBepAsiy, wro Tamaw - aK Ha3oy kamnaii
i Tamaw I 5K ims1 NpbiBaTHaM acobbl MaloLb po3Hae 3HavyaHbHE i, agnaBefHa, natpabytoub po3Han abapoHsl.

Y ppyrow cnpase raTbl X caMbl CyA Bblpallbly, WTO 3roda Ha nepagady acabicTbix AaaseHbIx Mae Obiupb Bbipa3Han i yce
€lHbIS acnaKTbl MyCAUb ObiLb 3pasdymMenbiMi AN ynacbHika AaaseHbix. He icHye mardbiMachli Hagaub €1 HopblablvHY
MoL, Npa3 TNyMayaHbHI Nacbng nepagadsl AaA3eHbiX. 3roga Mae Obiub aTpbiMaHal ga nepagavbl 4aA3€HbIX.

PalusHbHe HaKoHT Taro, Ui HagaBaub acabicTbiM aa3eHbIM CTaTyC A4AaCTYNHbIX, MpbiMae [eHapanbHbl iIHCNAKTap, a He ix
TpbIManbHiK (Hs GnbiTauk 3 ynagansHikam). FfeHapanbHbl iHCNaKTap Mae npasa NpbIMyCilb TpbiMarbHika 6a3bl acabicTbix
Oaf3eHbIX 3bHilWYbILb Sie, Karni iHa He BblkapbICTOYBaeLlLa Y agnaBegHachLi 3 npaBam.

Konbki ragoy Tamy ayTtobycHbl KaHTpanép 3anaTpabaBay af ynaganbHika cTygsHukara 6ineTy naritbiMaubito, kab
cnpayAasiub, Ui écbLb TOW HacaMpay ctygaHTam. CTyAsHT aAMOBIyCA Nakasaupb NariTbiMaublio, NaTnyMayblyLlbl raTa TbiM,
LUTO KaHTpanép mMoxa aTpbiMalb 3alimMaT iHpapmaubli npa saro. Cnpasa npaiiina npas yce yY3poyHi cynaBoasTea, i ypaLu-
Le BapxoyHbl AamiHicTpaubiiiHbl Cya Bblpalubly, LTO GineTHbIA KaHTpanépbl MakLb Npasa cnpaympkealb AakyM3HThI, SKist
cbBegvaub npa acoby. aTakcama HaHki Matoub nNpaBa crnpaykBaub acobbl cBaix KrieHTay i pabiub konii agnaBegHbIx
JaKyMaHTay.
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Practice of the personal data and personal rights protection in Poland

Bl TOMASZ CYROL

Tomasz Cyrol (born in 1983) student at Law Department of Jagiellonian University, Krakow,
Poland. Runs own classes of civil law. Works in a District Court in Krakéw. Legal interests
embrace civil law, company law and international affairs.

In the recent years two new aspects of law appeared in common use in Poland. The first one is the protection of personal
data and the second is the protection of personal rights. The protection of personal data is based on Personal Data Pro-
tection Act (Ustawa o ochronie danych osobowych) published in August 1997. The Act, as it entered into force, created a
completely new sphere of law. Many people perverted the course of law. Some even did not want to give their names in the
offices, others wanted to sue the doctors when they called their names in hospital or postmen when they held the letters in
such a way that it was possible to see the names of a sender and an addressee.

The second rule of law which is described in the article is the protection of personal rights which is regulated by The
Civil Code (Kodeks Cywilny) which is in use since 1964. Although the protection of personal rights came into force
more than 40 years ago the political and social changes which turned up in Poland after 1989 made this part of law
common and well known.

Both aspects of law are very important due to the fact that they regulate the right of influence on our identity and prevent
others from breaking into our lives.

First of all, it is necessary to give brief information about both the Act and article 23 of The Civil Code.

The Personal Data Protection Act gives everybody the right to have all the information about his person protected. All
public figures, members of government, local authorities, private companies and individuals are obligated to proceed in
accordance with the Act. All the control over those matters is exercised by the General Inspector of Personal Data Protec-
tion — GIODO (Generalny Inspektor Ochrony Danych Osobowych).

If a person whom the data concerns proves that the data is incomplete, is not current, unreal or collected in the way which
is not allowed by law, the GIODO is allowed to protect the data by changing or even deleting it.

Article 49 of Personal Data Protection Act says that the person who transforms the data without consent is liable to a fine
and even to imprisonment.

Article 23 of The Civil Code says that such personal rights as health, freedom, name, image, secrecy of correspondence,
immunity of residence and many others are under protection of civil law independently of the protection given by other acts
of law. Such a short description created a serious need for interpretation and description of this law.

Both acts have some common features and simiiarities. The breach of personal right is claimed in a civil complaint.
The breach of Personal Data Protection Act may cause criminal liability but also may be claimed by the same rules
as personal rights.

In this article | would like to discuss several cases which were conducted by the Supreme Court -SN (Sgd Najwyzszy),
the Supreme Administrative Court — NSA (Naczelny Sad Administracyjny) and Appellate Courts — SA (Sgd Apelacyjny)
in Poland and their verdicts which in my opinion are exposing some interesting aspects of those rules.

A lawyer Thomas G. called his company “Thomas G. — lawyer’s office”. His name was used a few times in public. He
informed GIODO and than NSA about it. The NSA in a verdict from November 2002 decided that Thomas G. as a name of
a private person and Thomas G. as a name of the company have different meanings and deserve different protection.

In another case the same court in April 2003 decided that consent for personal data transfer has to be explicit and all the
aspect need to be clear for data’s holder. There is no possibility to validate it by giving any explanations which had to be
given before transfer after it.

The decision to make personal data accessible belongs to GIODO, not to the holder (nor the owner) of them. The GIODO is
allowed to order the holder of personal data database to cancel it if the database is being used not accordingly to the law.

Few years ago a bus controller asked the holder of a student’s ticket for an ID to check if the traveler is a student indeed.
The student refused to show his ID. He explained that the controller would be able to get much information about him. The
case went over all degrees of jurisdiction and finally the NSA decided that the ticket controllers are allowed to check the
IDs. Banks are also allowed to check IDs of their clients and make copies of them.

In spring 2003 just before the referendum on the accession of Poland to EU the Prime Minister’s Chancellery decided
to send everyone an SMS which summoned to take part in the referendum. The NSA ruling however stated that the Prime
Minister’s Chancellery did not use its phone numbers database in a proper way.

A company which bought the personal data database from another company should inform the people which are on the
list about this fact and give them time to think over if they agree on having their data transferred.

A serious problem exists in the matter of debt transfers. The companies are allowed to sell the debts to professional
vindication companies. Those companies need personal data, at least such as name and address of the debtor. There is a
problem with transferring those data. As | have mentioned above such transfer needs the consent of the debtor. To make
such transfer possible there should be the consent in a ground contract for dealing the personal data. To make it clear |
will provide an example. A person “A” signs a contract with a telecom company. Among more important matters there is a
clause in which he allows to transfer his data to the third party. If “A” doesn’t pay the bills the telecom company is allowed
to sell his debt and the “A” can’t sue the telecom company for sharing his personal data with other people.

The protection of personal rights is much more complicated. As an example one could provide part of article 23 of The
Civil Code which protects image. More information may be found in other acts. So we can find out that dissemination of a
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YBecHy 2003 poky akypaT nepag pacapaHaymam HakoHT Aany4aHbHs Monbluybl Aa Qypanerickara 3bBA3Yy KaHUbINSPbIS
npam’ep-MiHicTpa Bblpalubina pasacnaub kaxHamy CMC 3 3aknikam y3siup y im yasen. PawaHbHe BapxoyHara AamiHictpa-
ubliHara Cyna, agHak, Bbipa3Ha CbBeaybina npa Toe, LWTO TakiM YblHaM KaHLUbINAPbIA Npam’epa He BblkapbicToyBae 6a3y
Aaa3eHbIX TaneOoHHbIX HyMapoy Y HanexHbl cnocab.

KamnaHisi, sikast HaGbina 6a3y napcaHanbHbIX 4aA3€eHbIX Y iHLWae kamnaHii, Myciub naiHdapmaBalb NoA3en Ha raTbl KOHT
i Aaub iM Yac nagyMaup, Ui 3rogHbIA SiHbI HA Nepagavy CBaix Aaf3eHbIX.

Cyp’é3Has npabnema icHye gaTblvHa MbiTaHbHS nepasody Aoyry. KamnaHii Mmatoub npaBa npagaBaub Aayri npadackIii-
HbIM BiHObIKALbIVHBIM KamnaHiaM. 3Tk kamnaHii, y ceato Yapry, natpabytoLb acabicTbix Aaa3eHbiX, MPbIHAMCI iMs1 | agpa-
cy payx6ita. TakiMm YbiHam, naycrtae npabnema 3b Nnepagadan HeabxogHbIX AaA3eHbIX. AK paHen yxxo 3ragBanacs, Takasi
nepagaya BbiMarae srofbl gayxbita. Kab 3pabiub rotkyto nepagady MarybiMan, HeabxogHa yparynsiBaHbHe 3roAbl Ha
A3esHbHi 3 acabicTbiMi Jaa3eHbIMi § NaacTaBoOBbIM KaHTpakLe. Hanpeiknag, acoba “A” nagnicBae KaHTpaKT 3 TanedgoHHam
KaMmnaHisan. CApop iHWbIX iICTOTHLIX NYHKTAY KaHTPaKTy 3bMslUYaeLua knaysyna, y skon “A” nassanse nepajasaub cBae
hafseHbist Tpanuan acobe. Kani “A” He annoyBae paxyHki, TanegoHHas kamnaHis Mae npasa npagaub AroHsbl goyr, a “A”
HSl MOXa cknachbLji No3bly cynpaub KaMnatii 3 NpblybiHbI Nepagadbl SroHbIX acabicTbix 4aA3eHbIX iHWbIM acobaMm.

AbapoHa acabicTbix NpaBoy écblpb GonbLL cknagaHan. Sk npbiknag MoxHa y3ragaub YacTky apTbikyny 23 LibiBinbHara
Kopakcy, siki axoyBae BbisiBbl. bornblu AaTanésa ratae nbiTaHbHE ParyniooLb iHWbIS NpayHblS akTbl. TakiM YblHaM, Mbl
Bbl3Ha4YaeM, LITO pacnayctog MantoHKay 3 BbisiBaMi BoiMarae 3rogbl acobbl, ikasi 3bMeLlyaHa Ha raTbiM MartoHKy. Y raTkim
AasBone HAMa naTpabsbl, kani acoba écbLb AoOpa BAAOMaW, a 3abiMmak 3pobneHbl Nagyac adiubliHbIX MepanpbleMcTBay,
anbbo acoba 3bsiynseLLa TonbkKi YacTkan naHawadTy ui nyobnivHbix iMnpasay. 3 agHaro 60Ky, Wmat akaniyHacbLay MOX-
Ha naTnymauybllp, ane 3b iHWwara — Mbl Hsl Begaem, LWTo pabiub, Kani cnpaBa He anicaHasi y npayHbIX akTax.

IcCHye wmarT Bbipakay, gaTbldHa abapoHbl acabicThiX NpaBoy, LUTO AatoLb MNPAKTbI4HbLIA TIyMaYaHbHI M3YHbLIX acnakray
npaea.

[iBa ragpl Tamy YacTtka paasiHbl [abcbypray, wro xbiBe y MNonbwybl, nagana y cya Ha bposap “XKbisew” (HanbynHenwbl
6poBap y KpaiHe) 3a BblkapbiCTaHbHe aminbHara repby y skacbui YacTki raHanéesae Mapki. BapxoyHel Cya Bbipalubly,
wTo repb BeimMarae nagobHaw abapoHbl acabicTbix NpaBoy, WTO i iMS. Y BblHIKYy O6posap MycCiy 3bMSHiLb CBato raHAanéBYLo
MapKy.

Yacam HAnpasinbHae pasyMeHbHe npaBa BbiKnikae Aayris CyAoBbla Npauackl. YnapanbHiki 3aTonneHae KeBaTapbl
natpabasani rpoway 3a pamoHT i 3a HefaTblkanbHacbLb XbiTna. Anandaubiiiel cya Y aaHbCcky pactnymadsly, LWTO He-
AaTblkanbHacbLb XbITra CbLb CTaHaM Hamepay, ane He XbITNIOM Y STOHbIM (Di3bl4HbIM Pa3yMEHbHI.

Y 1995 poky afsiH 3 6aHkay Aacnay cBaviMy KnieHTy naBefamrneHbHe, Y sKiM 3bMsillyanacs iHgpapmallbisi Npa siroHbIsA
nasblki. AcabniBacbLo cbiTyaubli Obly ToW chakT, WTo naBegamneHsHe ObiNo gactayneHae Y BbIrMsA3e NawToyki i Hs
Mena HaBeaT kanapTbl. Ha aymky anansubiiHara cyga Y Jloasi, y raTeiM Bbinaaky Obina napyluaHas kaHgigsHubIMHacbLb
nictaBaHbHA. TaMy cyf 3agaBoniy natpabaBaHbHi Na3blyHika.

AcabicTbls NpaBbl ThivaLLia TakcaMa KaMnatisy. AckpasbliM Npbikiiagam, écbLb cnpasa 1991 poky: nasoy cdipmbl Polagra
cynpaub Polabra, skast mena Hs Tonbki nagobHbl Ha3cy, ane i nagobHyo raHANéBy Mapky. Jloasbcki anansubiiHbl cyn,
BbIpaLubly, WTO Polabra HA Mae npaBa KapbicTauua raTkim iMem.

Henbra He y3ragaup NbiTaHbHE axoBbl 34apoys. BigasouHa, WTO 3gapoye écbub agHbIM 3 acabicTbix npaBoy. Bocb
yamy y 1983 rogse BsapxoyHbl Cya nactaHaBiy, WITO, anpada CnaublsafbHbIX akaniyHacbUsy, AakTapbl HS Matoub npasBa
BblpallaLb HAKOHT NlekaBaHbHS NaubleHTa 6e3b AroHae arofpl.

Hekanbki 3ragaHbix BIpAbIKTay NakasBatoub LIdpar agMeTHbIX O3Tansay axoBbl MapcaHanbHbIX Aaf3eHblX i abapoHbl
acabicTbix npasoy. Cyabl KpaiHbl BEIHOCALb LITOP&3 HOBbIS Bbipaki ¥ cnpaBax na roTbiX NblTaHbHAX. AA3iH 3aKOH i aasiH
apTbikyn LibiBinbHara Kogakcy moryub CTBapbiUb Cyp’€3Hyto naTtpaby ¥ iHTapnpaTtaubli. Bock Yamy sHa écbupb agHoM 3 ra-
NOYHbIX M3Tay 3ragaHbIX Bblpakay. TakiM 4bliHam, pons raTbiX A3bBIOX HOPMay Y NOMbCKiM NpaBe 6oMbLL YbIM iCTOTHaS.

lNepaknay 3 aHeenbckall Kipbin KacbusiH

102



Civil Law and Process. Commercial Law Hfd}zﬂll(

picture with the image needs the consent of a person which is presented on this picture. There is no need of this consent if
the person received payment, is well known and the picture has been taken during some official events or the image of the
person is only a part of the picture for example of landscapes or public events. The matter is really complicated. On the one
hand many aspects are explained but on the other we do not know what to do if the case is not described in legal acts.

There are many verdicts concerning the protection of personal right and giving practical explanations of those aspects.

Two years ago a part of Habsburg family which lives in Poland sued the Zywiec Brewery (the largest brewery in Poland)
for using the coat of arms of the family as a part of brewery trade mark. The Supreme Court decided that the coat of arms
deserves, just as a name, to be protected as a personal right. The brewery had to change their trade mark.

Sometimes a wrongly understood law may cause long trails. A flat was flooded. The owners demanded money for reno-
vation and for immunity of residence. The Appellate Court in Gdansk explained that the immunity of residence protects the
state of mind, not the flat in the physical way.

In 1995 one of the banks sent to its client a letter which contained information about his borrowings. The problem is that
the letter had a form of a postcard and haven’t had any envelope. The Appellate Court in £6dZ decided that this activity
breaches the secrecy of correspondence and accepted the demands of the plaintiff.

The personal right may also be used by companies. For example, the Polagra Company sued Polabra which had similar
name and trade mark. The Appellate Court in £.6dz decided in 1991 that Polabra is not allowed to use its name.

One cannot but mention the aspect of healthcare. Obviously, health is one of personal rights. That is why the Supreme
Court in 1983 ruled that except in special circumstances doctors have no right to decide about the treatment without the
consent of the patient.

Those few verdicts are showing some interesting details of protection of personai rights and personal data. The courts
in Poland are giving out new sentences concerning those matters all the time. One act and one article of Civil Code could
create a serious need for interpretation. Therefore, this is one of the main objectives of those verdicts. So, the role, those
two short regulations play in Polish law is more than important.
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H?AX}HIK MpauoyHae npasa

KaHB3HUbIg N2181 MibkHapoaHawn apraHisaubli npawbl
| parynsaBaHbHe 3aéMHaun npaubl

H APACNAY KPbIBOW

fApacnay KpbiBown (Hap. y 1980 r. y M. BapaHaBiybl) — BbiknagaHbHiK kaTagpbl MiXXHapoaHa-
ra npblBaTHara gbl aypanevickara npaea b[1Y, BblkaHay4bl cakpaTap na MiKHapOAHbIX AaYbl-
HeHbHSX Benapyckan acaublsilbli NpauoyHara npasa. HaBykoBbIsi iHTapacay — npauoyHae
npaea, npasa 33, MiXXHapogHae raHanésae npasa. XaTHAS CTapoOHKa ayTapa 3 cnacbifkan
Ha pa3toMa gacTynHas Ha http://kryvoi.at.tut.by

3Tl apTbikyn nNpbiHATHI Aa nybnikaubli BecbHikam HaupisHanbHam Akagamii Hasyk
Benapyci. Aytap Baka3Bae nag3siky TaBapbicTBy Makca lNMnaHka (HAme4vybiHa) 3a mardbl-
MacbLUpb npaubl ¥ 2004 roa3e Hag AblCapTaubliiHBIM JacbiiefaBaHbHEM Y [HCThITyLEe 3amex-
Hara i napayHanbHara caupisnbHara npasa y MioHxaHe, HamevubiHa.

1. BbITOKI | XapaKTapbICTbIKa 3aémMHan npaubl

Y3bHikHeHbHe 3aéMHaw npaLbl MoXHa npacaybiupb 3 kaHua 1920-x ragoy, kani npagnpbiManbHiki y amapblkackim Ybikara
nayani Bbifyyaub O@iCHbIX CynpaloyHikay Ans CaKTapy nacnyray, WTo iMKniBa Tagdbl pasbBiBaycs. [aTbla areHubli-nis-
HApbI NaBaniyBani NonbIT Ha cBae Macnyri, Aarybl paboTHIKAM 3NEKTPOHHbIS KanbKynsiTapbl, SKis ¥ TOW Yac kawutasani
Jocblub gopara. [la ckaHuyaHbHI pyro CycbBeTHaln BalHbl PO3HbIS CaLlbiSfibHbIS, 9KaHaMiYHbIS | AamMarpadidyHbis 3bme-
Hbl, Y TbIM MKy Y3AblM MiXXHapoAHan KaHKypaHLbli, NaABbILLAHLEHE Namepay calblsfnbHbIX BbiNfaTtay i 3bHiXKAHbHE YNbiBy
npadpcato3ay npbIBAMi Aa 3Ha4YHara nawbipaHbHA ab’émay i cdapbl A3eriHackLi areHLUbIsy 3aéMHal npaubl.

CéHbHA 3aéMHas npaua 3aiivae naBakHae MecLa Y BAnikal Konbkaceli kpaiHay, acabnisa y 3axogHsin Oypone. MNpa-
nopublisi 3aéMHbIX npauayHikoy y 6onblacbkli kpaiHay EC y3pacna amanb yTpas Ui yd4aubBE&pa Ha npausary anoLuHixX
ragoy. Hanpoiknag, y HigapnsHgax gons 3aémHbix npauayHikoy HapayHa cknagana 17% ag arynbHain KonbkacbLi npa-
LoyHaw cinbl1. XyTkae pa3sbBilbLé 3aéMHai npaLbl — XapakTapbiCTbiKa HA TONbKi PbIHKY NpaLbl kpaiHay 3axogHsam Qypo-
nbl. CakTap 3aémHan npaubl Yaxii Takcama pasbsiBaycs BenbMi AbiHamiyHa — y 1999 rogse y Yaxii 6bino 3aparictpaBaHa
kansa 50 nacsapagHikay Ha pbiHKY 3aémHal npaupl, a y 2004 rofse ix konbkacbLb Habnixkanacs aa 500, wTo cbBeaYbILb Npa
amanb A3ecsLipa3oBbl POCT 3a anoLUHia Nsub ragoy2.

Lto écbub 3aéMHasa npaua? 3aémHas npaua raTa ripaua, skas BblKOHBaeLLa paboTHikam nayHar kBanidikaubli, sKi
HaHATHI | HaKipaBaHbl CnaublAnidaBaHaln areHubIain 3aéMHai npaubl y pacnapakaHbHe Tpanusara 6oky, HasbiBaHara Ka-
pbiCTanbHikam. |CTOTHbIM MOMaHTam TyT €CbLb TO€, LUTC NPaLOYHbIA AaYblHEHbHI Y3bHiKaloLub TOMbKi Namik 3aéMHbIM
paboTHikam i areHubIaN, agHak paboTHIK BbIKOHBaE ripaLly naBoasie iHCTPYKLbISY KapbliCTanbHika.

3aémHas npaua yaynse cabow cyp’€3Hbl BbIKMiK TpaabllubliHaMy npaLoyHamy npaBagayblHEHbHIO. ACHOYHbISI pbIChl
Tak 3BaHara TpagpllpbliiHara npaBagayblHEHbHS HAcTYMHbIA: af3iH HamanbHik, 6ecTapmiHoBas npavuoyHas AamoBa i aba-
poHa af 3BarnbHeHbHs. 3aémHal npaubl YnackliiBas cBoeacabniasi ABaicTacbLb: 3 agHaro 6oky, npauoyHas AamMoBa
3aknovaeLla 3 areHubis 3aéMHai npaubl, a 3b iHwara 60ky, NnpauayHik dakTelYHa BbIKOHBae cBae abaBsA3ski Tam, Kyabl
€H HakipaBaHbl. MeHaBiTa npagnpbleMcTBa-KapbICTanbHiK Aae npauayHiky iHCTPYKLUbli i KaHTpanoe BblkaHaHbHe npaubl,
HArMea3sybl Ha Toe, WTO topbiabldHa éH He AroHbl NpauayHik nasogne npauoyHan gamosbl. KapblCTanbHik Takcama Bbl-
KOHBae Lapar abaBs3kay, sikia 3Bbl4aliHa ycknajatoLLua Ha HaiMarnbHika, y NpbiBaTHaCbL, Ma axoBe XbiUbLs i 34apoysi
npauayHika.

Cspog npbiyblHay, Na AKX 3bBApTaloLLa Aa 3aéMHaln npaubl, MOXHa Ha3Balb 3aMSLIY3HbHE YacoBa afCyTHbIX npa-
LayHikoy, BblkaHaHbHe p3agkix paboTay, sikia natpadyroub cnaubldivHbIX HaBblkay, a Takcama natpaba y npauayHikax nag-
Yac C330HHbIX Mikay BbITBOpYackLi. AJHAK HA TOMbKi KapbICTanbHiki, ane i npauayHiki MaloLub cBae npblybiHbl, kab Obiub
3auikayneHbimi ¥ 3aéMHani npaupl. Makonbki 3aémHas npaua 3Bbl4ariHa natpabye y MeHLwwaw cTyneHi agaadbl HanmarnbHi-
Ky, iHa Aae 6onen marysiMacbusay cyMmsiluyaub npaudy 3b iHWbIMi Bigami A3eHacbui (Hanpbiknag, 3 HaBy4yaHbHeM, Jarns-
AaM XBOpbIX i iHW). 3Ha4Hylo AOM0 3aéMHbIX MpauayHikoy y aypanenckix KpaiHax ckrnagaroub mManagbls nioasi, 3rogHbIa
3a nepluanayaTkoBbl AOCbBE/ NpaLbl aTpbiMAiBaLb NapayHanbHa HeBsaniki 3apobak3.

ApHak 3aémHas npaua mMae Hs TOnbKi CTaHOYYbIS PbiChl. Y 3KaHaMiYyHa pasbBiTbIX KpaiHax, ab’sagHaHbIX y ApraHisaubiio
3KaHaMmiyHara cynpauoyHiuTea i pasbsiubus (ASCP) y3pacTae 3aHenakoeHacbLb, LWTO 3aéMHas npaua MoXa BbILiCHY-
Ub 6onbl cTabinbHbIS NpauoyHbia NpaBagadblHeHbHI4. 3aéMHasa npaua yacta pasrnsggaeuua sk gagatkoBas KpblHiua
HecTabinbHacbLi Ana npauayHikoy i ¥3pocTy ABaicTacbLi Namix TbiMi, XTO Mae cTabinbHyt npauy i TbiMi, XTO sie He 3Mor
3HaucbUi. MNpauayHikam, 3aHSTbIM Y areHubIsiX, AaBoAsilila naragxalla Hs TorbKi 3b Hi3kiM 3apobkam, ane i 3b iHWbIMi
HSA3PYYHaCbLSIMi — afCyTHaCbLIO cTanan npaubl, HeadKBaTHbIM caubISNbHbIM 3abecbna4aHbHEM, HeabxoaHaChLo Yac-

1 Cohany, S. Workers in Alternative Employment Arrangements. Monthly Labour Review. 1996. Vol. 119. No.10. C. 31- C.45.

2 Marktchancen fir Dienstleistungsunternehmen in den neuen EU-Mitgliedsstaaten. Indutrie- ubd Handelskammer fir Miinchen
und Oberbayern, 2004.

3 Storrie, D. Temporary Agency Work in the European Union. Luxembourg: Office for Official Publications of the European
Communities, 2002.

4 OECD Employment outlook: taking the measure of temporary employment. Organization for Economic Cooperation and

Development, 2002.
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1. Sources and characteristics of temporary work.

We can trace the origin of temporary work from the end of the 1920s, when businessmen from American Chicago started
to give out their office workers into human services, which were rapidly developing at that time. These pioneer agencies
increased demand for their services by means of providing their workers with eiectric calculators, quite an expensive thing
at that time. After the end of World War Il various social, economic, demographic changes, including growing international
competition, increasing social payments and reducing influence of trade unions led to a rise in the number of employment
agencies and expansion of their scope of activities.

Today temporary work is much favoured in a lot of countries, especiaily in western Europe. During the recent years the
proportion of temporary workers has risen almost three or even four times in the majority of EU member-countries. For
instance, not long ago temporary workers counted 17% from the totai amount of labour force in Holland1. Rapid develop-
ment of temporary employment is characteristics not only of labour-market in western Europe. Temporary work sector in
Czech Republic has been developing very fast as well — in 1999 temporary work market counted around 50 brokers, in
2000 their total quantity neared 500, which testifies toc almost a tenfold growth for the last 5 years2.

What is temporary work? It is work, done by an employee of a certain qualification, hired and given at the disposal of a
third part (called user) by a specialized employment agency. Labour relations arise only between the hired worker and his
agency, however the worker follows the instructions of his user while doing his job; which is a vital feature.

Temporary employment is a formidable challenge to traditional legal relationship, which possesses the following features: one
employer, labour contract without time-limit and dismissal protection. Certain duality is typical of temporary employment: on the
one hand, a labour contract is made with the employment agency, and on the other hand, the worker fulfils his duties where he
is actually directed to. It is the hiring enterprise which gives instructions to the employee and controls the progress, although the
employee does not legally belong to the enterprise according to the labour contract. The user is also due to fulfil certain obliga-
tions, the employer usually charged with, in particular to ensure worker’s life and health protection.

The popularity of temporary employment probably stems out of substituting temporarily absent employees, doing specific
jobs requiring special skills, and the need for employees during seasonal production peaks. However not only hirers but
also workers have their own interest in temporary work. Since temporary work presupposes a lower return to the hirer, it
provides the employee with more opportunities to combine his job with other activities (e.g., studying, looking after sick
people, etc.). Temporary workers in European countries comprise a huge amount of young people, eager to get their initial
work experience regardless a comparatively low wage3.

However temporary work is not at all a positive phenomenon. There is a growing concern in economically developed
countries, united in Economic Co-operation and Development Organization (ECDO), that temporary work can replace
far more stable legal labour relations4. Temporary work is sometimes regarded as an additional source of instability for
workers and growing duality between those who have a stable job and those who failed to find it. Workers employed by
agencies have to accept not only low pays but also other inconveniences — no stable job, inadequate social maintenance,
a frequent necessity to fit into new working groups, etc. As a rule temporary workers get lower wages for their job than
permanent workers taken on directly by the employer. According to ECDO temporary workers’ salaries can be lower than
“usual” workers’, this gap usually varies from 17% (in Germany) to 47% (in Spain)5.

Temporary work provides an employee with a number of fringe benefits and compensations, such as paid holidays, pay-
ments in case of temporary disability, unemployment and old-age insurance. Although legally any temporary worker falls
under all the obligatory and optional insurance schemes of his employer, his actual ability to use these advantages is still

1 Cohany, S. Workers in Alternative Employment Arrangements. Monthly Labour Review. 1996. Vol. 119. No.10. C. 31- C.45.

2 Marktchancen fiir Dienstleistungsunternehmen in den neuen EU-Mitgliedsstaaten. Industrie — und Handelskammer fur Min-
chen und Oberbayern, 2004.

3 Storrie, D. Temporary agency work in the European Union. Luxembourg: Office for Official Publications of the European
Communities, 2002.

4 OECD Employment outlook: taking the measure of temporary employment. Organization for Economic Cooperation and
Development, 2002.

5 Blanpain, R. Temporary Work and Labour Law of the European Community and Member States. The Hague/London/New York:

Kluwer Law International, 1993.
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Ta iHTarpaBavLa y HOBbl MPALOYHbI KanekTbly i raTak Aanen. 3Bbl4aliHa 3aéMHbIS NpaLayHiki aTpbiMoyBatoLb MEHEN rpo-
Lan 3a ceato npady, YbiM NacTasiHHbISA NpauayHiki, HaHATbIA HenacpaaHa kapbicTanbHikam. Ma gaaseHbix AOCP 3apobak
3aéMHbIX MpauayHikoy Moxa afcTaBaub aj 3apobka “3BblMaiiHbIX” NpauayHikoy Ha BenivbiHio ag 17% (y HameuvybiHe) oa
47% (y TiwnaHii)5.

BaxHaln xapakTapbICTblkan 3aéMHal npaubl 3baynseyLa npasa Ha Wwapar afaTKOBbIX ifbrotay i KamnaHcaublsy, Takix
SIK annaTtHbl agnavbiHak, BbINnaTthl Y BeINaAKy YacoBaw HenpalasgorbHackLi, CTpaxaBaHbHe nNa 6ecnpauoyto i naHcii. Har-
neA3saybl Ha Toe, WTO Y KpaiHax 3axoaHsan Jyponbl hapmanbHa Ha 3aéMHbIX NpauayHikoy 3BblvaiHa pacnaycrogxeatouua
npakTblyHa yce abaBA3KoBbIS | 4OOPaaxBOTHbIS CTpaxaBblsi CXEMbI, LUTO iCHYIOLb Y HaMarbHika, hakTblYHas 3405NbHach-
Lb NpauayHika kapbICcTaLLa TakiMi Belrogami 3acTtaewLa BenbMi abmvexasaHan. [anoyHam npblybiHam ga Taro — 3BblyariHa
Henpausarmbia N3pbiSabl NpaLbl, ki He Aaolb MardbiMacbLb cKapbicTauua yCiMi y3ragaHbiMi Bbirogami HanoyHily.

Kab pacarHyub 6anaHcy namix rHyTKacbLo npauoyHbIX AadblHEHbHAY | abapoHan npaBoy npauayHikoy narpabyeuua
pacnpauoyka agnaBefHara 3akaHagayctea. ParynssaHbHe 3aémHai npaubl 3HaxoA3ilb cBaé aaniocTpaBaHbHe K Y Ha-
LblsHaNbHbIM 3akaHagaycTBe, TaK i Y MibHapOo4HbIX NpaBaBbliX HOPMaX, NPbIHATLIX Naa arigan MixHapogHal apraHisaupli
npaubl.

2. MixxHapogHae parynsiBaHbHe 3aéMHaun npaubl

Cnipobbl YparynsiBaLp CynsipavHachLi namik HeabxogHachLo 3bMSAHILb TpagblLbIiHY0 Maaanb Npalbl i y TOM xa Yac 3a-
XaBalb rapaHTbli abapoHeHacbLi NpaBoy npauayHikoy npbiBani Aa npbiHAUbLA MikHapogHai aprarisaubiam npaubl ¥ 1997
roase KaHueaHupbli Ne181 i Pakamangaubli Ne96 “A6 npbiBaTHbIX areHublsix 3aHaTackui”. Y npaambyne KaHBaHubli Ne181
y3ragBaeLLa, LTo YMOBbI Y AKX A3€MHiYalolUb NpbliBaTHbIA areHLubli, KapgbliHanbHa 3bMSAHINICS ¥ napayHaHbHi 3 TbIMi, LUTO
icHaBani y 1949 roase, kani 6bina npbiHATa KaHBaHubis Ne96 ab nnaTtHbix Gopo na Hanme, sikasd npanaHoysarna ans6o
3abapaHiub A3erHacbLb NPbIBaTHLIX areHubldy, anbb0 nactaBiub iX A3eMHacbLb Y XOPCTKIA paMbl 3aKOHY, NaKynb ix He
3ameHsUb A3gpXayHbls cnyx0bl 3aHATachbL;.

Y agpo3bHeHbHi ag KaHeaHubli Ne96, KaHBaHUbIA Ne181 npbi3Hae, LUTO NpbIBaTHbIS areHubli 300MbHbIS agbirpbiBaLb
CTaHOY4yIo porio, i 3bBA3Bae rata HavnepLu 3 poctam natpabay y rHyTkacbLi Ha pbiHKY npaubl. MNpaambyna écbupb naub-
BepaxaHbHeM Taro, wro MATIT 6onei He npbixinbHiLua A3spxXayHan MaHanonii Ha npauaynagkasaHbHe. ApTbikyn 2 Kan-
BaHUbli Ne181 yctaHayniBae Yy skacbuUi M3Tbl parynsBaHbHs, 3 agHaro 60Ky, Aa3Bon A3enHacbLi NpbiBaTHbIX areHubIsy
3aHATacbLUi, a 3 Apyrora 60Ky, abapaHy npauoyHbIX, SiKist KapbicTaloLua iX nacnyrami.

ICTOTHBIM HOBBIM MOMaHTam cTtay pacnayctoa KaHsaHupbli Ne181 Ha nacnyri na 3aémHari npaubl, CyTHacbLIo SKiX écblib
HaéM npauayHikoy 3 MaTal ix HakipaBaHbHS Ans NpaLbl Ha KapbiCblib TPaKLix acobay. 3 npbiHsLubLem KaHBaHubli Ne181 y
1997 rog3e MAI ynepLublHiO ganyckae i paryntoe TpoxbakoBae npaloyHae fayvblHEHbHE, LUTO ECbLib BaXKHbIM KpOKaM af
CTaHfapTHara npauoyHara npaBafavblHeHbHS 1@ HOBal Maaani, sikast ykroyvae 6onblu rHyTKis popmbl 3aHsTackLi. a-
noyHas mata KansaHubli Ne181 — He ganycbLiub pasbsilsLa apyraBapracHara pblHKy npabl 3 ApyrasapTacHbiMi yMoBa-
Mi npaubl.

Y BbIHIKY CKnagaHblX nepamoBay, WTO NpbIBSAi Aa NpbiHAubLA KaHBaH-

Ubli, Obly gacarHyTbl KAHCIHCYC ab TbIM, LUTO Mpbl 32éMHavi npaubl icHye

HS1 TONbKi TpoxOakoBae faMoyHae npaBafavblHEHbHE, ane | TpoxbakoBae

npauoyHae npaBagadbiHEHbHE 3 npauayHikoM. HaubisiHanbHae 3akaHa- Temporary

JaycTBa, npblHATae ¥ agnaBegHacbkLi 3 KaHBaHUbIsA, K nNpagina, natpa-
Oye 3aknioYsHbHS A3bBIOX AamMOBay — rpaMaf3siHcKa-npaBaBov namix
areHupblsv i kapbiCTanbHikam, a Takcama npaloyHa AaMOoBbl Namixk 3a-
E€MHbIM npauayHikoM i areHupisan. [pamagsaHcka-npaBaBasi JamoBa €CbLib
npaBaBbIM iHCTPYM3HTaM, 3 danamoran fkora npagnpbleMcTBa-KkapbIC-
TanbHiK aTpbiMniBae Npaea iHCTPyKTaBallb 3aémHara npauayHika i KaHTpa-
NsiBaLb SrOHY0 Npauy. Hsrnenssiybl Ha rpamaf3siHCKka-npaBaBbl xapakTap
raTan 4amMoBbl, Y BbIHIKY sie A3esiHbHS NpaanpbleMCTBY-KapbiCTanbHiKy ne-
pafaeuua wapar npaBoy i abaBs3kay HaMarnbHika.

KaHB3HLbISI Y3ragBae acHOYHbIS NpaBinbl parynsiBaHbHst TpoxbakoBara
AaMoyHara npaBajadblHEHbHSA — Y MpblBaTHACbL, yA3emnbHiKay KaHB3H-
Lbli 3aknikatoub 3abscbnedyblilb afakBaTHYlO abapoHy Ans npauayHikoy, g Smeﬁnmn(aé:rtymn b
HaHSATBLIX MPbIBATHbLIMI areHubIsiMi 3aHsiTacbLi, pa3bMexaBaub abaBs3ki 9c
npaanpblieMCTBay-KapbICTanbHikay i areHublsly, 3absicbneybiub paanisa-

LibIt0 KaneKTblyHbIX NpaLoyHbIX NpaBoy 3aéMHbIX NpauayHikoy, a Takcama HanexHbl 4oCTyn Aa iHapmMaubli.

Pasam 3 KaHBaHubian Ne181 y 1997 rogse Gbina npbiHaTa Pakamangaubis MAIM Ne188, npbicbBevaHasi NpbiBaTHbIM
areHublIM 3aHATacbLi. [9Tan pakamanaaubls YTpbIMITiBae NanaxaHbHi Npa Toe, WTO areHubli He NaBiHHbI NepaLuKagkalb
npagnpbIeMCTBY-KapbICTanbHiKy HenacpagHa Hanmaub HakipaBaHara 3aémHara npauayHika, abmsxoysaub npadacinHyo
MabinbHacbkLpb NpauayHika anbb0 ycTaHayniBalb CaHKLUbli Y BbINagKy, kani npauayHik ynagkoysaelua Ha npauy Ha iHWbIM
npaanpbieMcTBe.

Ma ctaHe Ha cTtyaseHb 2004 rogy KaneaHubio Ne181 patbichikaBani 17 gsspxasay. AQHaK Ha CEHbHALLHI A3€Hb Haubl-
AHanbHbIS NPaBaBbls PAKbIMbI 3aéMHal Mpaubl ¥ 3Ha4yHan cTyneHi agpo3sbHiBaouLa, Y TbiM f1iKy 3 TON NPbIYbIHbI, LWUTO MiX-
HapOAHbIst HOPMbI MpanaHyoLb TOMNbKI arynbHbIst NaabIXo4bl, NakKigaybl 60MbLLY0 YacTKy parynsiBaHbHSA HauUbIiHANbHbIM
3aKaHaTBOpLIaM.

Payment for
services Tempstaff

5 Blanpain, R. Temporary Work and Labour Law of the European Community and Member States. The Hague/London/New York:
Kluwer Law International, 1993.
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very much limited. This is mainly caused by short terms of employment which do not provide the employee with a possibility
to use the advantages mentioned above in full measure.

In order to achieve balance between flexibility of labour relations and protection of employees respective legislation is
due. Regulation of temporary agency work is reflected both in national legislation and in international legal norms, laid
down under the aegis of International Labour Organization.

2. International regulation of temporary agency work

Attempts to regulate controversial issues of changing traditional labour model and at the same time safeguarding protec-
tion of employees led to the adoption of Convention N181 and Recommendation N96 on Private Employment Agencies by
ILO. The preamble to Convention N181 reads that there have been fundamental changes in working conditions of private
employment agencies since 1949, when Convention N96 on paid employment bureaus was adopted; this Convention
suggested either abolishing private agencies or strictly limiting their activity within the law until they are replaced by state
owned placement services.

Unlike Convention N96, the new convention admits that private agencies can play a positive role, and attributes it mainly
to growing need for flexibility on labour market. The preamble confirms that ILO no longer supports state monopoly on job
placement. Art. 2 of Convention N181 has two aims of regulation: on the one hand it is legitimation of private employment
agencies, and on the other hand it is protection of employees, who benefit from their service.

A new essential detail is the extension of Convention N181 on functions of temporary work. It means that workers are
taken on to be placed at third persons’ disposal. When ILO adopted Convention N181 in 1997 it actually allowed trilateral
labour relations for the first time and set regulations for it; which is an essential step from standard labour relations towards
the new model, which involves more flexible employment forms. The major goal of Convention N181 is barring the develop-
ment of second-rate labour market with second-rate labour conditions.

As the result of tough negotiations, which led to the adoption of the Convention, a consensus was reached on the fol-
lowing: now temporary agency work involves not only trilateral legai contractual relations but also trilateral labour relations
with the employee. Generally, national legislation, if passed in compiiance with the Convention requires two agreements:
civil agreement — between the agency and the employer, and labour contract between the employee and the agency.
Civil agreement is a legal instrument which gives the employer the right to provide instructions and control the employee.
Despite the civil character of this agreement, the hiring enterprise acquires a range of employee’s rights and duties.

The Convention recalls major rules of regulating trilateral legal contractual relations — in particular, the members of the
Convention are called to provide adequate security measures for employees, hired by private employment agencies, to
delimit the duties of hiring enterprises and agencies, to secure the implementation of collective labour rights of temporary
workers and appropriate access to information.

Recommendation N188 on Private Employment Agencies was passed by ILO in 1997 along with Convention N181. This
Recommendation contains regulations concerning the following: agencies cannot impede hiring enterprises to directly employ a
temporary worker, limit his professional mobility or apply sanctions when the worker gets a job at another enterprise.

By January of 2004 Convention N181 had been ratified by 17 states. However today national legal regimes of temporary
work differ considerably, one of the reasons is that international norms offer only general approaches, leaving a huge part
of regulation to national legislators.

3. Temporary agency work regulation in national law.

The problem of ensuring social working rights to employees working on the basis of temporary work has been attracting
attention of specialists in labour rights from abroad for a long time; and this problem is gaining importance in post-Soviet
countries. It is widely accepted that temporary work can play a positive role in reducing unemployment and introducing less
protected social categories into labour market. Temporary work is developing rapidly in west-European countries. Since
January, 1%, 2004 changes to Labour Code and a range of other acts regulating labour relations and legally establishing
temporary work through employment agencies took effect in Poland6. In May, 2004 hearings on the law conception on
temporary work took place in State Duma of the Russian Federation7.

Temporary agency work regulation at national level can have various forms — granting licenses to employment agen-
cies, setting maximum terms when an employee can be hired on the basis of temporary work. For example, German
legislation obliges an employment agency and employee to sign a written contract which would include repayment terms
and civil rights. Even if a hired worker in Germany is out of work he is to get certain pay. Laws in Austria, Belgium, France
and in some other European countries contain a request to guarantee the same working conditions to the employee, as if
he had a permanent job.

In majority of countries employment agencies are viewed as employers of temporary workers with all possible implica-
tions for labour law. Social basis for viewing such an agency exactly as an employer is that otherwise any agency could
avoid employer’s duties and would function as a commercial agency [5]. Weak level of social protection of an employee
and the absence of employer’s status would let the agencies avoid social payments including deductions from wage fund
or payments to funds for social protection.

The notions of “temporary agency work”, “temporary worker” and other concepts of temporary work do not exist in Be-
larusan legislation. Within the working legislation two written labour contracts should be made (the first one — between the
employee and the hiring enterprise, and the second one — between the employer and the employment agency) in case the

6 Czarzasty, J. Temporary agency work legislation approved. Warsaw: Foundation Institute of Public Affairs, 2003.
7 The conception of legal regulation of temporary agency work. Economy and law. 2004. N2. P.52-60. N3. P.40-49.
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3. ParynsaBaHbHe 3aéMHaii npaubl ¥ HaubisiHaNbHbIM NpaBe

Mpabnema rapaHTbIgy caublsinbHa-NpaLoyHbIX NpaBoy acobay, sikia npauyoub Ha NagcTaBe 3aémHar npabl, Y>Ko AoYri
yac écblUb NpagmeTam yBari crnaubisnictay npauoyHara npaea 3a MsDKOW, i ratas npabnema cTaHoBiLLa akTyanbHaw i
Ona noctcaseukix KpaiHay. Lbipoka npbi3HaHa, WTo 3aéMHada npaua Moxa agbirpaub nasbiThlyHYH POSt0 Y 3bHiXKAHbHI
Gecnpauoys i iHTarpaupli Ha pbiHaK Npalbl HaMeHL abapOoHEHbIX CaubIANbHbIX KaTaropbiay. 3aémHas npaua gbiHaMivyHa
pasbBiBaeuUa Y kpaiHax YcxogHan Jyponbl. Y Monbwybl 3b 1 ctyaseHs 2004 rogy Habbini Mo, 3bmeHbl ¥ MpauoyHbim
KOAJKCE i Lapary iHWbIX aKTay, HakipaBaHbIX Ha ParynsiBaHbHE NMpauoyHbIX aYblHEHBHAY, M3Tal KaTopbiX ObINo OpbIabIY-
Ha 3amauaBalb 3aEMHY0 npauy npas areHubli 3aémHan npaubl6. Y [3spxayHan Jyme Pacerickan ®agapaupli § TpaBeHi
2004 rogy anbbinica cnyxaHbHi Na KaHU3ANUpbli 3akoHy ab 3aémHar npaubl7.

ParynaBaHbHe 3aéMHali npaubl Ha HaublgHaNbHbIM Y3POYHI MOXa MeLb PO3HbIS (POpMbl — NildH3aBaHbHE A3erHacbLi
areHuplsly, yctaHayneHbHe MakcbiManbHara napbisay, nagyac skora paboTHiK Moxa Obilb 3aHATHI HA NagcTaBe 3aémHan
npaupl. Y HamevybiHe, Hanpbiknag, 3akaHagayctea natpabye, kab namix areHuplsn i npauayHikom y abaBsisakoBbIM Ma-
pagaky bbina 3akntodaHasi nicbMoBasi 4aMoBa, sikasi 6 axonniBana yMoBbl annatbl npaubl i caubisSnbHbIS NpaBbl. HaBat npbl
aAcyTHacbLi 3agaHbHAY npauayHiky ¥ HamevybiHe Tpaba BbiNmo4vBaLb NayHyt y3Harapogy. Y 3akaHapaycTee AYCTpbli,
Banbrii, ®paHupbli i WwWapary iHWbIX aypanenckix kpaiHay icHye natpabaBaHbHe rapaHTaBalb MpauayHiky Takis X yMOBbI
npaupl, 9K y NacTasiHHbIX NpaLayHikoy Ha KaHKP3THbIM NpauoyHbIM MeCLbl.

Y GonbluackLi KpaiHay areHLbls 3aéMHai npaubl pasrnsagaeula sk HanmarnbHik 3aémHara npawdayHika 3 ycimi npauoy-
Ha-npaBaBbIMi HacTyncTBami. CaubisnbHbIM abrpyHTaBaHbHEM AN Taro, kab pasrnsgaub areHubIlo MeHaBiTa Y sikacbLi
HamarnbHika, écblb TOe, LTO Y aABapOTHLIM BbiNadKy areHubli Marni 6 nasbbsraub abaesiskay HaiManbHika i A3erHivani
6 y sikacbLi cBoeacabniBbix areHTay na npoaaxbl. Cnabbl y3poBeHb caupblsanbHan abapeHbl, Ski Mae 3aéMHbl NpauayHik, i
a[iCyTHacbLb CTaTyCy HariMarbHika fa3onini 6 areHubisiM nasbbsiraub caubiafbHbIX BbiNaTtay, y TbiM NiKy aaniyaHbHSY 3
¢oHAay 3apaboTHan nnatbl anbbo Bbinnaray y oHAbl caubianbHak abapoHsbl.

Y 3akaHagaycTtBe benapyci agcyTHivaloUb Takist NaHATKI K “3aéMHasa npaua”, “3aémHbl npauayHik” i iHWbIA KaHU3nubli
3aémHav npaupl. Y agnaBedHachli 3b A3€NCHBIM 3aKkaHadaycTBaM, Kani areHubla 3aéMHaw npaupl i npaanpbieMcTBa-ka-
pbICTanbHiKk agHa4YacoBa MalLb NpauoyHbls AavblHEHBHI 3 3aéMHbIM NpauayHikom, Tpaba 3aknovaub A3bBe NpauoyHbIs
AaMoBbl (MepLuas — namMix npauayHikoM i npagnpbleMcTBaM-KapbiCTanbHikaMm, | Apyras — namixk npauayHikoMm i areHubisn
3aémHai npaupl). 3 nasblubli A3eNcHara npauoyHara npasa npauoyHbIa AadblHEHbHI ¥ afpbiBe af npauoyHan amoBbl
HeMar4bIMbIs.

Ha CEHbHsILHI A3eHb usnepaluHse npauloyHae 3akaHagaycTBa He ratoBae parynsialb AavblHEHbHI Takora KLTanTy,
60 SIHO Hs TOmnbKi HEe ganyckae TpoxbakoBara adhapMIiieHbHS NpaloyHali 4amMoBbl (3 ya3enam npauayHika, areHubli i ka-
pbicTanbHika), ane i H yTpbiMiiBae ab’ekTblyHa HeabXoa4HbIX Npbl 3aéMHal NpaLbl BbIKIMIOY3HbHAY 3 arynbHbIX npasinay
npauoyHara npasa Ans 3aéMHbIX npavayHikoy. HeabxogHa BbiByubille AOCLBEL 3aMEXHbIX KpaiHay, A3e iCHYoLb afMbIC-
NOBbISA NpaBaBblsl HOPMbI, HaKipaBaHbIS Ha ParynsaBaHbHe A3eitHackLi areHublsay 3aémHan npaupl, i YHecbUi agnaBeaHbIa
3bMeHbl ¥ Genapyckae 3akaHagayctea. AreHubli 3aéMHal npaubl 340MbHbIA afbirpalb iCTOTHYI pPomto Y 3bMSHLLSHbHI
6ecnpauoys i BblpallaHbHI LW3pary iHWbIX Npabnemay, 3b SkiMmi cyTbikaelua benapyce.

6 Czarzasty, J. Temporary agency work legislation approved. Warsaw: Foundation Institute of Public Affairs, 2003.
7 KoHLienums npaBoBOro perynMpoBaHust 3aeMHOro Tpyaa. Xo3ancTeo u npaso. 2004. N2. C.52-60. N3. C.40-49.
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employment agency and hiring enterprise have labour relations with the employee at the same time. From the viewpoint of
the existing labour law labour relations are impossible without labour contract.

Today the working legislation is not yet able to regulate such relations since it doesn’t presuppose a trilateral con-
tract (between the hiring enterprise, employment agency and employee) and has no fairly necessary exceptions from
general rules of labour law for temporary employees. It is necessary to study the experience of the countries having
special legal regulations aimed at regulating employment agencies’ activity, and to make appropriate changes in Be-
larusan legislation. Employment agencies can play an important role in reducing unemployment and solving a range
of other problems facing Belarus.
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BbinpabaBanbHbl TI3PMiH A KaTa y MAXy

Bl HACTA KYPTAHABA

Hacrta KypranaBa (Hap. y 1981 r. y [opagHi) — aTpbimMniBae CTyneHb Mmarictpa npasa y
Osgoode Hall Law School Epkckara yHiBopcbiTaTy, TapoHTta (KaHaga). CkoHubina annss-
neHbHe “MiHapogHae npaBa” akynbTaTy MiXHapoAHbIX cTtacyHkay BAY. Y 2003-2005 rr.
pabina opbICKOHCYNbLTaM CymecHai benapycka-HsiMeukan kamnanii “Dominik”. ManiHa HaBy-
KOBBbIX iHTapacay — MipkHapogHae nagaTkoBae npasa, kapnapaTblyHae npaBsa, MikHapogHae
raHanésae npaea, iHTaNeKTyaneHas ynacHacbLb.

LLimaT y siKix kamnarisix cynpavoyHiK, nepag TbiM SK iro BO3bMYLb (Lii TO HA BO3bMYLib) Y LUTAT, NaBiHEH NpancbLi Bbinpa-
6aBanbHbl TApMiH. | raTa HaTypanbHa, 60 KipayHik, kani npbiMae HoBara cynpaloyHika ¥ LWTaT, MOXHa ckasaub, 6spa kaTa
y Msxy. 3ragseLiecs, HaBaT AacbBeayvaHbl aAMbICMIOBEL, Na Kagpax HA 3g4onee aapasy Bbl3Haubllb, HAKONbKI NaabIxoasilb
ONs apradisaubli TOM Ui iHWbI KaHAbIAAT.

AgHbIM 3 cnocabay, siki AasBarnsie HanmarnbHiKy 3acbLepardbiCsi af HEKaMMNATIHTHBIX Li HA800pacyMIneHHbIX paboTHikay,
EcbLib MarybiMacbLb ycTaHaBilb BbinpabaBanbHbl T3PMiH Npbl NpbIME Ha Npauy HaBiyka. Y cBato Yapry i paboTHik Moxa
ckacaBaub MpauoyHyo JamoBy, Kani nagyac BbinpabasanbHara TapMiHy BbICbBETMILLA, WTO Npaua smy He nacye. bo
paboTHik Takcama mae npasa Bbinpabasalb HaNMarnbHika.

Bblipaluatoybl NbiTaHbHe ab yBAA3eHbHI BbinpabaBarnbHara TapMiHy, HalManeHik Mycillb BblpaLlblLb Y3bHIKIyIO Ablremy,
60 kani Bbibap Oyase YCé X Taki Ha KapbiCbLb BbinpabaBanbHara TapMiHy, HeabxogHa namsaTaub: 3BoMbHiLb paboTHika na
BbIHiKax Oya3e JoCbILb LisKKa.

Kab nasbberHyub MardbiMbiX kaH(MiKTaBbIX CbITyaublsly, NaMmaTanma: npbl 3akmno4sHbHI Gakami npauoyHan gamoBbl
BbinpabaBarnbHbl TAPMiH NaBiHEH HA TONbkKi agnaBsaalub 3akaHagaycTBy (raTa y nepLuyto Yapry), ane i 6biub adpopMneHbim
HanexHbIM YbiHaMm. [pblYbIM, raThbis A3bBE akaniyHacbLi MycsLb Dbt NDBICYTHLIMI 3apasoM.

Y apgnaBegHacbLi 3 raTbiM, yBOA3AYbI BbiNpabaBarnbHbl TOPMiH, HanManesHikam i paboTHikam HeabxogHa BeaaLb | Npasinb-
Ha YXblBaLb HOPMbI 3aKaHagaycTBa, AKis parnaMaHTyoLUb BbinpabaBanbHbl TOPMIH NPbl NpbIiME Ha npaLy.

Mpasinwbi ebinpabasaHbHA

Y apnaBegHacbLi 3 4. 1 apt. 28 NpauoyHara kopakcy Pacny6niki Benapyck (nanen — 1K), ymoBbl npauoyHae gamoBbl ab
yBSiA3eHbHI paboTHiKY NansipaaHsara BoinpabaBaHbHS MatoLb M3Tal Aalb MaXiBacbLb cnpayasilub agnaBeqHacbLb paboTHika
Aapy4yaHai simy npaupi.

IMpbl YbIM Ba YMOBaX icHara pbIHKY npaLpl i pocTy riatpabaBaHbHAY Aa paboTHika YBsa3eHbHe BbinpabaBarnbHara TapMiHy, sk
npasina, He 3anexbliLp Hi ag kBanidikaubli paboTHika, Hi aa sro npadaciiHara gocbBey. MaTa BbinpabaBaHbHA — BbI3HAYbILE
npblaaTHacbLb HoBara paboTHika aa npaubl. Bo HavimanbHik naBiHeH Gbilb YMaYHEHbIM, LUTO NpbIMae Ha npauy canpayapl
nobpara agmbicnoyua.

HasayHacbupb y paboTHika gakymaHTay ab atpbiMaHai agykaupli Ui npadacinHam nagpbiXToyubl, Ha Xarnb, He 3aycéapl agna-
BAJae paanbHan kBanidikalbli Jaa3eHara paboTtHika, Tamy HarMarbHiK 3auikayneHbsl Y nanspagHiM cnpaympkaHbHi 300rnbHach-
LAy KaHaplgaTa.

Mpbl yBAA3EHbHI NanspagHsara BbinpabaBaHbHS pa3MOBa i43e MeHaBiTa npa npaBepKy Cry>XO0BbIX sikacbLsay paboTHika.
AcobHbIst acabniBacbLi xapakTapy Yanaeeka, HaynpocT Hsl 3bBA3aHbIst 3 BbIKaHaHbHEM iM KaHKP3THbIX NpadaciiHbix abaBsa3-
Kay, Ha MoryLb nagnagaus nag seinpabasaHbHe. Hanpeiknag, kani ysoagiuua nanspagHse BbinpabaBaHbHe ToKapy, Hanmanb-
HiK HS1 Mae npaBa CTaBilb NpagMeTaM BbinpabaBaHbHS CXiNbHACbLb TOKapa Aa YKblBaHbHS CbMiPTOBbLIX HAMosy, NaneHbHs,
6anbatniBacbLyi, kaHdnikTaBacbL y kanekTbiBe, Opblakai nasiHki Al iHWbIA acabniBackli xapakTapy. AHbl He Aanacyouta aa
npagmeTa nanapagHsra BbinpabaBaHbHS Aaf3eHara paboTHika.

TakiMm YblHaMm, Kani HaManbHiK Bbipallbly yry4dbiLb Y NpauloyHyo A4aMoBy YMOBbI ab nansipagHiM BbinpabaBaHbHi, To EH aba-
BSI3KOBA MaBiHEH Bbl3HAYbILb NpagMeT BbinpabaBaHbHS.

Ak Bagoma, abaBs3ki paboTHIKa Bbl3HaYaroLUa Ui TO Y npauoyHan gamose, Ui To y cnyx0oBan iHCTpyKubli. Pa3am 3 ratbim
paboTHIK Mae Obllpb a3HaémreHbl 3b IHCTPYKUbISW | NaubBepasilb cBato 3rofy nognicam. 'ata acabnisa icToTHa npbl 3Barnb-
HeHbHi paboTHiKa, ki HA BbITPbIMAY BbiNpabaBaHbHS, Karni akT asHasMneHbHs 3 npauoyHbIMi abaBaskami 6yase meupb Banikae
3HaYSHbHE AN NaubBepKaHbHA Aro HeagnaBeaHackLi AapyyaHar npaubl.

Y TOW *a yac HeabxogHa yniuBaLp i TON chakT, LWTO Ba YMOBaxX pbiHKaBal 3kaHOMIKi 3bsiBINics Takisi nacagpl, 9K MaH3mxap,
pblanTap, AblCTpbIOLIOTap i I.4.; HaManbHIK Xa 3 ynikam racnagapybix 3agaday apraHisaubli yknagae CBoV C3HC Y HaMeHbHe
OafseHbix nacagay.

[na pnaknagHara Bbl3HAY3HbHS NpaaMETy BbinpabaBaHbHSA HaMMarbHiK Mycilb akpacbieHa Begalb TapbldHa-kBanidika-
LibIHBIA XapaKTapbICThIKi npadaciay paboTHikay i kBanidikaLublMHbIA XxapakTapbICThIKi nacagay cnyxadbix. [3ens rotara i ic-
Hye CbICTaMa Tapblikaupli, 3 Janamoran SKov nagaen npaubl axbliuplaynseuua HA TonbKi faBoand Bigay npaupl, ane i nasoa-
s y3poyHio kBanidgikaubli. MaacTtaBoBbIM AaKyMaHTaM, Ha NafcTaBe sikora 3acHoyBaelLa “riepapxis” MaicTapcTBa paboybix,
€cblb AAgiHbl TapbidHa-kBanidikaubIMHbl AaBedHiK npauay i npadaciay paboTtHikay. LUTo aaTbiybiub kaTaropbli paboTHikay,
sikas HasblBaeLLa “‘cnyxayblsi”, To HeabxogHa kipaeauua kBanigikaubliHbIM aBeHiKaM nacagay crnyXaublx.

Tak, Npbl 3aKMOY3HBLHI NpaLoyHae AamoBbl 6akami Moxa 6bilb abymoyneHa BbinpabaBaHbHe 3 M3Tal cnpaymkaHbHs akTy
agnaeegHackLi paboTHiKa fapyyaHan SMy npabl: Y3pOyHIO T3apbIThIYHBIX | MPaKTbIMHBIX Beday i ymenbcTea na agnasenHam
npadacii, cnaupianeHackLi, kBanigikaubli; 300NbHackLb NpaLbl 3 KnieHTaMi; CTyneHb BanofgaHbHA 3aMeXHbIMi MoBaMi Abl iH-
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LWbIX NpadaciiHbIX Beay i HaBblKay, HeabxoaHbIX ANs BblikaHaHbHA abymoyneHarn AamoBar npauoyHam yHKLbI.

TakiMm 4blHaMm, BbinpabaBaHbHE Mpbl NpbIMME Ha MNpauy Aassande HaviManbHiKy crnpayasiub 30onbHacblb paboTHika
BbIKOHBALb AapyyaHyto My npaLy Abl sroHae cTayneHbHe Aa NpauoyHbiX abaBsiskay, Tamy yIly4sHbHE YMOBbI Npa Bbinpa-
6aBanbHbl TApMiH YacbkLel 3a Ycé abrpyHTaBaHae. [NbiTaHbHE Npa Yny4YsHbHE YMOBbI Npa YBsiA3eHbHe BbinpabaBanbHara
TOPMiHY NaBiHHA Bblpallalla HaviMarbHiKam iHObIBidyanbHa 3 KOXHbIM pabOoTHIKaMm Ha aTane 3akrioyY3HbHA MpauoyHae
AaMOBbl.

AJHak MeHaBiTa Ha Jaf3eHam 3Tane 3akio4aHbHA NpauoyHae AaMoBbl akyparT i agbbiBaela HanbonbLw pacnayctoa-
aHasi namblfka: HaManbHik camacTolriHa, y agHabakoBbiM napagky npbi3Havdae HoBaMy paboTHiKY BbinpabaBaHbHE Abl
Bbl3Ha4Yae AroHyto npausrnacbub. Pazam 3 Toim MK yBOASiLb poyHacbLb Gakoy npauoyHae 4amMoBbl, y agnaBegHachbLi 3
YbiM YMOBa npa BbinpabaBarnbHbl TOPMiIH MoXa ObliLb ynyYaHa Y npauoyHyt AaMOBY TOMbKi 3 HasyHACbLIO NaragHeHbHS
6akoy. Ak nasHayaHa y apt. 19 MK, 3bmMecT Abl YyMOBbI NpauoyHae AamMOBbl Bbl3HavaroLLa naragHeHbHeM Gakoy. Kani x
KaHOblAaT BbICTynae cynpaupb yBAA3eHbHS Aa3eHae YMOBbI, TO Hi Npa sikoe BbinpabaBaHbHE raBopKa BECbLICSH HS MOXa.
Akpawms Taro, y agnasegHacsLi 3 apt. 19 MK, yBsaa3eHbHe paboTHiky BbinpabaBanbHara TapMiHy agHociuua aa niky aa-
OaTKOBbIX yMOBay npauoyHae JamMoBbl, aanaBegHa, 6aki Haaryn Moryub siro He abmspkoyBalb. AQHaK, Y TbiM BbiNaaky,
kani 6aki ycé X Bblpallbini yny4bilb AaA3eHy0 YMOBY Y NpauoyHyto AamoBy, siHa Oyase abaBsiskoBal Ans BblKaHaHbHS
aboasyma Gakami.

Bocb xa, BeinpabaBaHbHe 3 MaTal cnpayakaHbHs agnaBegHachLi paboTHika AapyyaHan amy npalbl MoXa Obiub yBea-
3eHa, na-nepLuae, TonbKi NPbl 3aKMO4Y3HbHI NpaLoyHae AaMOoBbI, Na-4pyroe, TOMbKi Na NaragHeHbHIO efHbIX 6akoy.

Akpams Taro, Ha BapTa 3abblBaLiLia Ha Taki iCTOTHbI MOMaHT, SK Ma3Ha4Y3HbHe YMOBbI Npa yBaA3eHbHE BbinpabaBanbHara
TSPMiHy ¥ npavloyHan gamose. Kani ymoBa npa BbinpabaBanbHbl TSPMiH HS Obina y3ragaHa ¥ Takcble npauoyHae 4aMoBbl,
paboTHik NiyblLLa NPbIHATLIM Ha Npauy 6e3 BeinpabaBaHbHSI.

Y paaseHan cbiTyaubli CryluHa y3ragaup i Toe, WTo Aa yBaa3eHbHs ¥ A3esHbHe MK apt. 21 K3abll Pb ysoagsiy npasina,
y agnaBefHacbLi 3 KaTopbIM YMOBa npa BbinpabaBaHbHe Mycina ObiLb NazHayaHas y 3aragse (pacnapagkaHbHi) ab npbin-
Me Ha npauy. 3apa3 3anic npa BbinpabaBanbHbl TOSPMIH y 3arafse (pacnapamkaHbHi) ab npbiiMe Ha npaly Bblaaelua Ha
nagcTtaee YKo 3akrfodaHae npauoyHae AamMoBbl M Aro 3bMeCT MYCillb y AaknagHackUi aanaBsgaub yMOBaM npadoyHae
0aMOBbl.

AJHaK Ha NpakTbILbl HAP3AKa Y3bHiKatoLb CchiTyalbli, kani paboTHiki hakTelYHa fanyckatouLa Aa npaubl 3b Beama Hal-
MarbHika, ane 6e3 HanexHara adpapMneHbHS NpaLoyHae AaMOoBbl 1 3aragy 3 NasHaydHbHEM YMOBAY A4aMOBbI.

Mpbiknag 1

CnH. I 6bina 3anpolwana Ha npaudy ¥ TAA “T1...” y skacbui MaHagxapki. KipayHik, xxagatousl cnpayasilb 300nbHackLb
cnH. . NnpauaBaup 3 knieHTami, ganycbLiy e Aa npatbl 6e3 adapmneHbHA npauoyHae famoBbl 11 6e3 BblaaHbHSA 3aragy.
Llepas Toe, wto cnH. I. He Banogana HanexHbiMi Bi3H3COYCKIMI iKacbLsIMI, Mpa3b MecsL, KipayHik naBeaamiy én, WTo siHa
BbinpabaBaHbHs HA BbITpbIMana 1 Ha npauy npbiHaTa Hsi 6yase. Cya agHasiy cnH. . Ha npaubl, 60 ¥ sie y3bHikni npavuoy-
HbISi CTACyHKi 3 HaMMarnbHiKaM y BbIHiKy dakTbl4Hara aanyLw4saHbHA se ga npaupl (4. 2 apt. 25 MMK). MNpbl rateiM aacyTHacCh-
L npaloyHae AaMoBbl Abl, agnasegHa, yMoBbl Y é npa BbinpabaBaHbHe a3Havae, WTOo crH. . 6bina npbiHATa Ha npauy
6e3 BbinpabaBaHbHSA (4. 4 apT. 28 IK).

Awys agHow gaeoni pacnayclompkaHay nambinkarn EcbLb TOe, LUTO Npbl acdhapMIeHbHi Ha nNpaLy Y TSKCT npauoyHae aa-
MOBbI Hsl YHOCILILA NYHKT Npa BbinpabaganbHbl Ta3pMiH. EH “ycnnbiBae” nasbHen, Npbl BblaaHbHI agnasegaHara saragy, WTo
LankamM HeganywidansHa. Y Bbinagky npasepki iHCnakTap, kani cynactaBiub acobHik npauoyHae 4amMoBbl 3 TIKCTaM 3aragy,
abBecbLiUb rata rpybbiM napyLIaHBEHEM MpadoyHara 3akaHagaycTea. Y BbiNadKy X Y3bHiKHEHbHS npaLloyHae Cnpaydki CyA,
naniybilb YMOBY npa BbinpabaBanbHbi TOPMIH HecanpayaHan. bo y 3akaHagaycTee HaynpocT nasHavaHa, LWTo npbl yBAa-
3eHbHi BbinpabaBanbHara TapMiHy HeabxofHa xafaHbHe aboaByx 6akoy — Ak HaviManbHika, Tak i paboTHika. A AaKyMaH-

Mpbiknapg 2

CnH. M. 6bina npbiHATast Ha npauy Kyxapom ag 02.02.2004 r. MNpbl 3aknoY3HbHI NpaLoyHae amoBbl a40nbHiK agaseny
Kagpay nanspagsiy sie, WTo y MaTax cnpaymkaHbHA sie kBanidikaupli €M 6yase yseaseHa BbinpabaBaHbHe. CnH. M. na-
ragsinacs.

MpbiiMmo cnH. M. Ha npauy 6bino adopMneHa 3aragam HacTynHara 3eMecTy: “CnH. MapkaBy MapbiHy NpbIHsALb Ha npa-
uy ag 2 cryaseHs 2004 r. y uax Ne2 kyxapom 3-ra paspagy 3 napaboTHan annartan npaubl 3 BbinpabasBanbHbIM TapMiHam
y 2 mecsiubl — af 2 cTyaseHs ga 1 cakaeika 2004 r.” 3 cTyaseHst aqonbHiK agaseny kagpay asHaémiy M. 3 saragam nag
pocebric.

Y napbisg BeinpabaBaHbHs cnH. M. npauasana kencka: 2 pasbl cna3bHaAnacs Ha npady, Hekanbki pa3oy He nacbnsiBana
BbIKOHBaLb A3EHHYI HOPMY BbiNpaLoyki. [Jlan3eHbis dakTel Obini aanocTpaBaHbl ¥ akTax, CKNafa3eHbIX TaXHonsram apl
mMaicTpam. Liepas Toe, LWTO BbIHiKi MpaLbl BbISABINICA He3O4aBanbHAYbIMI, AbIP3KTap NPbIHAY palldHbHE ckacasallb 3 CriH.
M. npauoyHyo AamoBy.

27 ntotara 2004 r. a4onbHik uaxy Ne2 ypyubly cnH. M. nicbMoBae nanspagxaHbHe npa Toe, LUTO SiHa He npawiuna Bbinpa-
6aBaHbHe 1 6yase 3BonbHeHa 3b 1 cakaBika.

1 cakaBika AblpakTap nagnicay 3arag ab ckacaBaHbHi 3 cnH. M. npauoyHae gamoBbl Ha nagcTtaee apT. 29 MK.

CnH. M. He naragsinacs 3 3aragam Abl 3bBAPHYyNacs Y cyq 3 no3blBaM npa agHayneHbHe Ha npaupl. Y No3blyHbIM ficbLe
siHa npbiBANa Takoe abrpyHTaBaHbHe: “NpauoyHas gamoBa ca MHoM Gbina nagnicaHa npas 3 gHi nacbns Taro, sk A 6bina
asHaémrieHa 3 3aragam rnpa npbIiMo Ha npauy. YMOBbI Npa yBaa3eHbHE BbinpabaBaHbHSA y npauoyHan gamoBe HaMa. Msap-
Kytoubl, LITO AbIp3KTap nepagymay i Bbipallbly Ha YBOA3iLb MHe BbinpabaBaHbHS, 9 3 r3TbiM Naraasinacs bl nauseepasina
CBalo 3rogdy, nagnicayLbl NpaLoyHyo gamosy”.
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Cya, npbi3HayLwbl MepkaBaHbHe chH. M. abrpyHTaBaHbIM, MPbIALLIOY Aa BbICHOBbI, LUTO siHAa Gblna npbiHATa 6e3 Bbinpa-
GaBaHbHSA, Abl aQHaBIy sie Ha npaupbl.

Y nap3eHbIM Bbinagky, adapMnsarodbl NPbIIMO Ha NpaLly, aaMiHiCTpaLbIs AanycbLina naMmbinky, NapyLblyLibl natpabaBaHbHe
apT. 28 K. HarmankeHiky BapTa Obiro yry4bilp yMOBY Npa nanspagHsie BeinpabaBaHbHE Y NpaLoyHyto AaMOoBYy.

Bocb xa, Mbl MOXaM KaHCTaTaealb, LUTO, akpaMs Na3Ha4ysaHbHA Y npauoyHav Aamose yBAA3eHbHsS BblnpabaBaHbHs,
Takoe natpabaBaHbHe OaThblubiLb | HAPMAaTbIYHbIX akTay HaiManbHika ab npbiiMe Ha npauy (3aragy). To 6ok 3arag nasi-
HeH Npagy6bnsaBaub agHy 3 ymoBay npauoyHae gamoBbl 3 paboTHikam ab yBsA3eHbHi ANnst Aro BbinpabaBaHbHS. Y TbiX
pasox, kani yMoBa npa yBsa3eHbHe BbinpabaBaHbHs He Gbina agnocTpaBaHas ¥ TIKCbLe npaloyHae amoBbl, ane obina
nasHayaHas y 3aragse ab npbiime Ha npady, paboTHIK yBaxaeLua npbiHATEIM 6e3 BbinpabaBaHbHSA, 60 ¥ TakiM pase Hs
BblkaHaHa naTtpabaBaHbHe 3aKOHY Npa AacsirHeHbHe NamMix HanmanbHikam i paboTHikam naragHeHbHS ab yBsAA3eHbHI Bbl-
npabaBaHbHA. HaagBaporT, 3 agcyTHackL0 YMOBbI ab yBaA3eHbHi paboTHiKy BbinpabaBaHbHS y 3aragse HavimanbHika ab
npbIiMe Ha npawy, ane 3 HasiyHacbLj ratara ¥ npauoyHar AamoBe paboTHiK yBaxaella NpbiHATBIM 3 BbinpabaBanbHbIM
TopmiHam, 60 3arag 3bsiynseLua BbITBOPHLIM af yMOBay, Bbl3Ha4aHbIX Y npauoyHai gamose.

Y npakTblyHaKM g3enHacbli agMbicrnioyua na Kkagpax AaBori Yacta naycrae nbiTaHbHe npa HeabxogHacbklb NasHa-
Y3HbHS (hakTy YBAA3eHbHS BbiNnpabaBanbHara TapMmiHy ¥ npauoyHan KHiXubl paboTHika. []3ensa ratara HeabxogHa
3bBApHyULUa Aa lHeTpykubli ab napagky yBsiA3eHbHS MpaLOyHbIX KHixXak paboTHikay, 3aubBepaxaHaw [NactaHoBan
MinicTapcTBa npaubl Pacny6niki Benapycb ag 09.03.1998 Ne30. 3rogHa 3 n. 19 BblwannasHayaHam IHCTpyKUbli, Y
npauoyHy KHi>kKy paboTHika yHociyua 3anic ab npeiiiMe Ha npauy 3 nasHa4ysaHbHEM KaHKpaTHara HaMeHbHS CTPYK-
TypHara nagpasbA3sneHbHs, a Takcama HalnMeHbHA npadacii, nacagsl, Npaubl, KBanidikalbliiiHara paspagy, Knacol,
KaTarophbli, 3bBECTaK Mpa aTacTaublio MpaLoyHbIX Mecuay na ymosax npaubl. Bocb xa, gaaseHas IHCTPYKLUbIS He 3b-
MsilLYae y3ragak npa BbinpabaBanbHbl T3pMiH. 3Haubllb, Y NPaLOYHYH KHiXKKY paboTHika 3bBeCTKi npa BeinpabaBanb-
Hbl TAPMIH Abl Ar0 Npayarnacblb HA yHocsAuUa.

AbMexaeaHbHi 8a yesi03eHbHI ebinpabaeasibHaza MapMiHy

HeabxogHa ag3Hadbiupb TOe, LWITO AABOSI YacTa HavMarnbHiKi “ans nagcTpaxoyki’ npbi3Hadaloub BbinpabaBaHbHe Ycim
6e3 BbIHSATKY paboTHikaM. Y Tol xa 4yac apT. 28 MK yBeaseHa 3abapoHa Ha YkblBaHbHE BbinpabaBaHbHsi CTacoyHa Heka-
TOPbIX KAT3ropbIsty paboTHikay.

Tak, nanapagHsie BbinpabaBaHbHE 3 3aKMHY3HbHEM NpaLoyHae AaMOoBbI HA YBoA3iLUa Ans:

. paboTHikay, WTO He gacarHyni BacaMHauuadi rog;

. MarnagpbIx npauayHikoy nacbns 3akaH4aHbHSA nNpadaciiHa-TaXHIYHbIX HaByYarbHbIX YCTaHOBay;

. Marnagbix agmbicrioyuay nacbns 3aKaH49HbHS BbILLWLLBIX | CAP3AHIX CNALUbISANbHBIX HaByYanbHbIX YCTaHOBAY;
. iHBanigay;

. 4YacoBbIX | C330HHbIX paboTHikay;

. 3b NepaBofaM Ha npauy V iHLWYy MscLoBacbipb ans00 ga iHwara HanvarnbHika;

. 3 NpbIMMOM Ha Mpauy na KOHKYpce, NaBoAnNs BblHikay Bblbapay;

. y iHWbIX BbiNagkax, npagyrnegkaHblX 3akaHagaycrasam.

Ba ycix nepanivyaHbIx BeiNagkax MApKyeLLa, LWTO HaliMarbHiKy BAAOMbl Y3poBeHb kBanidikaLpbli paboTHika. Hasat 3rona
paboTHika Ha yBaa3eHbHe BbinpabaBaHbHSA HSl Mae npaBaBora 3HauYd3HbHS, 60 Y BbiNaaky 3BanbHEHbHsI Takora paboTHika,
Kani €H He BbITpbIMNiBae BbiNnpabaBaHbHA, Cya agHaynsie Aro Ha npaubl 3bIX04354bl 3 Taro, WTO naragHeHbHe npa Bbinpa-
6aBaHbHe He CynsipaYbiLb 3aKOHY Abl MarapLiae ctaH paboTHika ¥ napayHaHbHi 3b A3e/CHbIM 3akaHagaycTBaM. Ane BapTa
MeLlb Ha yBase, LUTO 3b HecanpayaHachbLi Aaf3eHae akynbTaTblyHae YMOBbI NpaLoyHae AaMOoBbl He BbiHiKae Hecanpaya-
HacblUb NpauoyHae AamoBbl Y LI3SbIM.

3 npbiBea3eHara cbhnicy abmexaBaHbHAY BidaBoYvHa, WTO, 6agan, Hidvbli NpaBbl Tak YacTa He yuickaiouua, sk npaBbl Bbl-
NYCKHIKOY po3Hara y3poyHto npadpaciiHae agykaubli. Y napayHaHbHi 3b iHLWbIMI KaHAbIGATaMi Ha BakaHTHbIA Nacagbl SHbI
HS MaloUb 40CbBeAy Npaubl Na cnaupianbHackLUi anbbo MakLub AOCbBEA NpaLlbl HaATa HA3HAYHbI.

Kaxyubl npa yBaa3eHbHe BbinpabaBanbHara TapMiHy, MOXHa Hasipalb i NapyLUaHbHi iHawara napagky. Tak, HekaTopblisi
HarManbHiki yBoA3sLb BbinpabaBanbHbl TOPMiH AN CynpaLoyHikay, Skia YKo nacbnsaxosa npauyoub Ha 4ag3eHbiM npag-
npblIeMCTBE bl Na palU3HbHI KipayHiuTBa nepaBoAssLua Ha BbiLWLWYy0 nacagy. Y 3bBA3Ky 3 raTbiM HeabxogHa w43 pasy
nagKpacknilb, WTO BbiNpabaBaHbHE Mpbl3HavaeLla paboTHikaM Tonbki 3 NPbIKMOM Ha npady. BeiHOcAYbl palaHbHe ab
nepasoase paboTHika Ha GonbLL BbICOKYIO nMacagy, HaMarnbHiK MycCilb Obilb YN3ayHeHbI, LWTO AaA3eHbl agMbicnoyua byase
nacbnsxoBa AaBalb pafbl HOBbIM crny6oBbiM abaBa3kam.

Mpaysznacbyb ebinpabasasbHaza MapMiHy

YacTtka 3 apt. 28 INK kaxa, WwTo TapMiH NanapagHsara BeinpabaBaHbHA He NaBiHEeH nepasbiliaub 3 Mecauay, He 6epyubl
[a yBari napbisg YacoBaw HenpalasgaTHacbLi Abl iHWbIA Napbiaabl, Kani paboTHIK agcyTHIYay Ha npaupl.

YBeaseHsbl K TapMiH y 3 MecsiLbl ECbLib MaKCbIManbHbIM, MiHiManbHbl X TapMiH 1K He dikcye. AonaBeaHa, HanManbHIK
Mae npasa YBecbLi paboTHiKY TOpMiH nanapagHara BoinpabaBaHbHs i ¥ 1 A3eHb, i 20 A3éH, i 3 ThIgHI i A.N., ranoyHae — kab
TSPMiH BbinpabaBaHbHA He NepaBbiway 3 mecsauay. [Mpbl 3aKNoY3HBHI NpaLoyHae 4aMOBbl KAHKPSTHBI TAPMIH BbinpabaBa-
HbHS Bbl3HaYaeLa naBoans 3rofbl 6akoy.

TapMiH BbinpabaBaHbHS NavbiHae Gerybl 3b Mepluara npauoyHara HS, He3anexHa af Taro, sikow AaTtal nagnicaHa
npauoyHas gamosa.

Y npakTbl4Han A3enHacbLi HAp3aKa y3bHiKae NblTaHbHEe: Ui Mae NnpaBa HanManbHiK nagayxaub TOpMiH nansapagHsara
BbinpabaBaHbHA ¥ Mexax TOpMiHay, BbI3Ha4YaHbIX 3akaHagaycTBaMm, y TbiM MiKy i 3 3rogbl paboTHika? Pa3 Beinpabasa-
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HbHe yBoAsilLa Npbl 3aKNOY3HbLHI NpaLoyHae AamMoBbl, agnaBefHa, fe nagayxaHbHe ¥ AanenwbiM Hernbra npbl3Halb
3aKOHHbIM, 60 ¥3rogHeHbIs TOPMiHbl HS MOTyLb Gbilb NaBsnivaHbl anb60 NpauarHyTbl HaBaT NaBoans 3roabl 6akoy.

Y TOW Xa Yac y TSpMiH BbinpabaBaHbHA He 3aniyBaeula napbisd YacoBal HenpauasgaTHachbLi Abl iHWbISA N3pbisgbl,
kani paboTHik agcyTHiYay Ha npaubl. [la Takix napbisaay MoxHa agHechLi Bakaubli 6e3 3axaBaHbHSA 3apaboTHaln nnatbl na
csMeliHa-0ObITaBblx anbbo iHWbIX NaBaXHbIX MPbIYbIHAX, LUTO AaroulLla NaBoans gaMoyneHackLi namik paboTHikaMm i Hai-
MarnbHikam (apT. 190 MK), BblkaHaHbHe A3apXayHbix anbbo rpamaaskix abaesskay (apt. 101 IMK) gbl ¥ iHWLIX BbINagkax,
npagyrrnenxaHbix 3akaHagaycTeam.

Bocb xa, BbldHa4atoubl TOpMiH, Tpaba 3bIxoA3ilb 3 paarnbHa agnpauasaHara cynpauoyHikam Yacy Apl HS ynidsaub A3EH,
usram sikix éH agcyTHivay Ha npaubl. [pbl raTbiM arynbHas npausarnacblb BbinpabaBanbHara TapMiHy Aa i nackns nepa-
NbIHKY, BblKMikaHara agcyTHacbLo paboTHika Ha npaLbl, He NaBiHHA NepaBbilalb YBeA3eHail y npaLloyHain aaMoBe.

lpaya y napbisd ebinpabaeasibHaza M3pMiHy

Y napbifag A3esHbHA TOpMiHY NnanapagHsra BoinpabaBaHbHA Ha paboTHika pacnayciogkeaelua npaloyHae 3akaHagayc-
TBa, Yy NpbIiBaTHackLi, NyHKTbI 1K, 3aKoHay, iHLWbIX HAapMaTbIyHbIX NpaBaBbIxX akTay, NAkanbHbIX HapMaTblyHbIX NpaBaBblX
akrtay, 3bMeCT Hopmay npauoyHara npasa, KanekTblyHae AaMOBbl, NaragHEeHbHS.

Pa3am 3 Tbim HeKkaTopbls HanmanbHiKi NaMbINIKOBa Nivaupb, LWTO PpaboTHiKi, MPLIHATLISA Ha Npauy 3 NanaApagHiM Bbinpaba-
BaHbHEM, 3HaxoA3sLuLa “Ha acabniBblM CTaHOBILWYbLI”. FAK BbIHIK — siHbI NMpaLyoLb Y FOpLUbIX YMOBaX, YbIMCSl iX Kaneri: Ha
napblisa BoinpabaBanbHara TapMiHy paboTHIKY iCTOTHa 3aHixaeuua 3apaboTHas nnara (i rata ymoBa HaynpocT y3ragBael-
La y npauoyHanm gamoBe), paboTHiKy He annoyBaelua 60MbHIYHbI apKyLl Abl iHL.

Mpbiknag 3

CnH. J1. 3bBsipHYNacs y cya 3 no3blyHelM nictom ga TOA “b...". CynpauoyHiua natpabaBana npbi3Halb yMOBY npauoyHae
AamMoBbl ab yBsiA3eHbHi €11 BbinpabaBaHbHA HecanpaygHan, cnarHalib 3 HaviMarnbHika cymy HegannoyaHawm év 3apaboTHaw
nnatbl, @ TakcaMa nakpbilb MapanbHy LUKOAY, BbIKIiKaHyo HenpaBamepHbIMi A3esHbHAMI HanmanbHika. Yce natpabasa-
HbHi cnH. J1. cyn 3agaBoniy y noyHelM ab’éme.

Y 3ani cygosara nacegxaHbHs cnH. J1. pacnassana Takyto ricropsito. Y nineni 2003 r. aHa nacTtynina Ha npauy Gyxranb-
Tapka y TOA “B...”. MpauoyHast faMoBa, 3aknioyaHas 3b i, 3bMsludana YMoBy npa yBaA3eHbHe BbinpabaBarnbHara
TOpMiHY npausirnacbLo y 3 Mecsubl. Y TOM Xa 4ac, sk Obino BbICbBETNIEHA Nagyac cydoBara nace)aHbHsi, yBoasilb
BbinpabaBaHbHe cnH. J1. TOA “b..."” Ha mena npaea, 60 cnH. ii. beina managon cnaubianictkaw: y nineHi 2003 r. AHa CKOH-
ybina iHCTBITYT Na cnaubisnbHackLi “OyxransTapcki ynik i ayabiT”, WTo naubBapgxanacsa asinnémam. Y agnasegHachLi
3 natpabaBaHbHaMi apT. 28 K, nanapagHse BbinpabaBaHbHE Npbl 3aKMOY3HBHI NpaLoyHae AaMOoBbl HA YBoaziuua Ans
ManagpbIx CnaubIAnicTay na 3akaH4Y3HbHI BbILLANLLILIX Ab! CAP3OHIX HaBYYarnbHbIX yCTaHOBaY. Y 3bBA3KY 3 rATbIM Takyo YMOo-
BY Y JaMOBe CyA Mpbi3Hay HecanpayaHan. HesakoHHae yBaa3eHbHe BbinpabaBanbHara TapMiHy CripblvbiHinacsa ga swya
afHaro cyp’ésHara napyLwaHbHs. ['3Ta ymoBa npa BbinnaTy 3apaboTHanm nnaTtbl Y NaHkaHbIM namepbl Ha NapbIsA, Bbinpa-
GaBanbHara TapMmiHy. Y agnaBeaHachLi 3 3akntoyaHal npauoyHan gamosar 3apaboTHas nnarta cnH. J1. 6bina BbidHavaHa
y namepbl 150 00 pybnéy y mecsil Ha napeisig BoinpabaBanbHara TapMiHy 1 300 000 pybnéy y mecsu na aro 3akaH43HbHI.
AJHak na 3akaH4ydHbHI BbiNpabaBaHbHA AHa He BbinnoysBanacs y absewyarnarn cyme — 300 000 py6néy, HaaaeapoT, 3a-
paboTHas nnata yBecb Yac 3bHikanacs, i ¥ kactpblyHiky siHa cknana 180 000 py6néy, a y nictanagse — 120 000 py6néy.
Cyn npbi3Hay Aaf3eHyo YMoOBY HecanpayaHai, 60 siHa cynsipaybiub Y. 2 apt. 28 MK, 1.6. TOA “B...” Ha Mena npasa yBofa-
3ilb po3bHily ¥ 3apaboTHan nnaue Ha napbiaa BbinpabaBaHbHA Abl Ma SAro 3aKaHY3HbHI. Y CyBA3i 3 raTbiM HalMarnbHika
abaBs3ani Bbinnauiup cnH. J1. HegacTtady na 3apaboTHan nnaue 3 pasbniky 300 000 py6néy, BbinivaHbis 3b nepluara gHA
npaupl cnH. J1.y TAA “B...".

LLiTo x gaTblubilb 3bHIX3HBHA 3apabGoTHal NnaTel ¥ Npauace npaubl, To, y agnasegHacsLi 3 apT. 32 MK, namep annatbl
npaupl écblb iCTOTHaM yMOBal rnpauoyHae AamoBbl i 3b sie 3bMSIHEHbHEM Liepa3 abrpyHTaBaHbIsi BbITBOPYbIS, apraHisa-
LibIHbIA anbb0 aKaHaMiYHbIS NpbIYbIHBEI HAMManbHiKk abaBs3daHbl Nanapaasiub npa rata paboTHika nicbMoBa, He Na3bHeln
YbIMcSA 3a aA3iH Mecaul. To 60k 3bMsIHEHbHE iICTOTHBIX YMOBay NpauoyHae 4aMoBbl MardybiMae TONbKi Npbl 3rof3e paboTHi-
ka. TOA “B...” npa 3bMsiHEHbHE iICTOTHbIX YMOBay npaubl crH. J1. He nanapaasina abl Ae nicbMoBaw 3rogan “He abuspkapbl-
nacs”, y cyBasi 3 YbiM CyAl NpbI3Hay 3bHK3HbHE 3apaboTHal nnaTbl HenpaBamMepHbIM.

Y agnaBepgHacbLUi 3 naTpabaBaHbHAMI 3aKkaHaAayCcTBa, He Aanyckaelua YBsA3eHbHe siKiX-KoNbBek abMexxaBaHbHSAY npa-
BOY paboTHika, NpblHATara Ha npauy 3 nansipagHiv BbinpabaBaHbHEM, LITO NarapluatoLb SroHae CTaHoBIlLYa Y napayHa-
HbHi 3b iHLWbBIMI paboTHikami.

Y Ton xa vac, y agnaBegHacsLi 3 apT. 28 MK, y napbisg nansapagHara BeinpabaBaHbHA Ha paboTHika pacnayciogkBaeL-
ua asesiHbHe HopMay MK 3 acabniBacbusami apT. 28 abl apt. 29 MK, a Takcama iHWbIMI akTami 3akaHagaycTea ab npaupi.
3Ta 3HaYbIUb, WTO HaWMarnbHIK Mae npasa Y napbiag nansapagHara BeinpabaBaHbHS ycknagaub Ha paboTHika AbicubIn-
niHapHae cnarHaHbHe 3a HeBblkaHaHbHE anbbo HeHanexHae BblkaHaHbHE MpaLuoyHbiX abaBsi3kay axHo Aa 3BarnbHEHbHA
Aro 3a CbiCTaMaTblYHae HeBblkaHaHbHe 6e3 naBaXHbIX NpblYbiHaY NpauoyHbIX abasaskay (n. 4 apt. 42 1K), nparyn 6e3
naBaxHae npbiybiHbl (M. 5 apT. 42 MK), kpagsex maémacbLi HamanbHika (n. 8 apt. 42 MK) abl iHwW.

Bbi3Hay3HbHe 8blHiKay ebinpabasaHbHS

Y apgnaBegHacsLUi 3 apT. 29 lK, npauoyHyto AaMoBy 3 nansp3fHiM BbinpabaBaHbHEM MOXa CkacaBalb SIK HaMarbHik,
Tak i paboTHiIK.

3a yac BbinpabaBaHbHS, Bbld3Ha4YaHara npaLoyHav JamoBan, HaimarbHik naBiHEH Bbipallbilpb NbiTaHbHE Npa Toe, Ui fae
paabl paboTHik gapyyaHai samy npaubl (cnyx6oBsiM abaBsaskam).

AUSHKY agKasHachbLi paboTHika 3a npauy, WTOo ToM Mae BbiKaHalb, fae HanmarnbHik. [3Ta ausHka MoXxa OblLpb SK CTaHoY-
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yai, ratak i agmoyHai. Y Tol xa Yac Tpaba MmepkaBaLb, LUTO BbipallaribHae croBa Mpbl BbI3HAY3HbHI BbIHiKay Bbinpabasa-
HbHS1 NaBiHHa 3acTaBaula 3a HenacpaaHbIM KipayHikom paboTHika, siki abaBsidaHbl aub ab’ekTblYHY0 audHKy A3eHachLi
agMbicrioyua ¥ napbisa BbinpabaBanbHara TapMiHy, ag3Hadbilb CTaHOYYbIA bl OMOYHbISS MOMaHThI.

HespaBanbHst04as auaHka nansipagHsra BeinpabaBaHbHsA cbBeaybilb ab Toe, LWTo paboTHik He agnaBsiaae AapyvaHan amy
npaupbl, HA340MbHbI BblkaHaLb acobHbIS anbbo yce abaBs3ki na cBaén npadacii, cnaubiAnbHackLi, Nacaase 3rogHa 3 natpaba-
BaHbHAMI ATK[] (AgsiHara TapbichHa-kBanidpikaubiiHara aaeegHika), KO (keanicpikaubiiHara aBegHika nacagay), cny>k6oBbix
iHCTpYKUbIAY, HEe Barnodae HeabxodHbIMi Beaami, ymenbCcTBaMi, He NaubBapaKae Y3poBeHb kBanidikalibli, NadHa4YaHbl y Np3a3aH-
TaBaHbIX iM Npbl NpbIMME Ha Npauy AakyMaHTax ab agykaupli (abinnéme, atactaue, nacbBeg4aHbHi).

[okasam Taro, WTo paboTHiK HsA BbITPbIMAY BbinpabaBaHbHS, MOryLb ObliLb XiObl 1 TAaMbINKi ¥ npaLbl, HEBbIKaHAHbLHE HOpMay
npavbl Abl iHLWbIX abaBsA3kay, NpagyrneokaHbix cry6oBai iHCTPYKUbISWA, | 4.0.

MpbiMatoybl paLaHbHe ab ckacaBaHbHI NpaLoyHae AamoBbl 3 paboTHIKaM, siKi HA BbITpbIMaY BbinpabaBaHbHA, HaiManbHiKy
naxxagaHa npblyblHbI, KIS cTanica nagcraBa Ans Npbi3HaHbHSA PaboTHIKa HA3AATHBLIM NpalicbLi BbinpabaBaHbHe, BbIKNAachL Y
KaHcTaTaBarbHal YacTLpbl 3arafly 3 crachifika Ha KaHKpaTHbIS NYHKTLI cry»6oBai iHCTpyKUbli.

Hanpbiknag, ilxeiHap-nparpamicT cn. Anechb JliTBIHOBIY, siKi ObIY NPbIHATLI Ha NpaLly 3 BbinpabasarnbHbIM TOpMiHaM 3 Mecs-
Libl, ¥ N3pbisa NpaxokaHbHsA BbinpabaBaHbHA BbISBIY HA340MbHACLLL BbIKOHBALL HACTYMHbIA Cry>00BbIs abaBa3ki: HA 300-
ney pacnpauaBalb MaTaMaTblYHbIA MaAdni M anbrapbiTMbl NparpaMay Ans paanisaubli pasbBA3aHbHA 9KaHaMiyHbIX 3agadqay
npaanpblieMcTBsa (M. 2 cny6oBan iHCTPyKLUpIi), y paboTHiKa Ha BbinpabaBaHbHi He xanina HaBblkay na ycTansiBaHbHi nparpamay
[bl NparpaMHbIX cpogkay y BbifidanbHyt ceTky npagnpaemctsaa (M. 4 cny0oBan iHCTPyKLbIi), Aro HekBanidikaBaHbIst A3eAHbHI
NpbIBOASINI Aa 3pbiBay BbITBOPYbIX 3adaHbHSY (akT Ne1 ag 10.05.2004).

Y ToW »a Yac HeabxofHa aA3HaYbILb | TOM (YakT, LUTO YCe BbiNafki HEHanexHara BblkaHaHbHA NpaLoyHbIX abaBs3kay xapak-
Tapbi3yroLLa aacyTHacCbLtO BiHbl paboTHika: éH fobpacymreHHa cTaBiycsl Aa cBaix abaesikay, ane He naBay papbl AapydaHaii
npaubl.

PacnayctomxaHas namblinka HanmMarbHika — 3BarnibHeHbHe acobay 3a Hs34aTHacChLib BbiTpbiMaLb BbiNpabaBaHbHe Npas Toe,
LITO AanycbLini nparynbl, 3baynsoLua Ha npaubl ¥ HeLIbBSPO3bIM CTaHe, AanycKatoLb iHLbIS NapyLU3HbHI NpaLoyHaw AblcLbin-
NiHbl. Cyabl agHaynsaoUb Ha Npaubl Takix 3BONMbHEHbIX, 60 BbinpabaBaHbHE YBOASILLA HE AN BbISTYIEHbHS LUKOAHbBIX 3BblYaKk,
HegbIcUbINiHaBaHackLj, a A3ens cnpayokaHbHA CnyX00BbIX sSkacbLsy paboTHIKa.

Ak npagina, y»o Ha nepLUbIM CyA0BbIM Naced)aHbHi HanMarbHiKy Triymadaub CyTHacbLb AanyllyaHara napyLUaHbHS 1 cnpa-
Ba CKaH4yBaeLa MipaBbIM NaragHeHbHEM: Ma aAaHbHi paboTHika HaiMaribHIK agHaynse aro Ha npaupl anbbo 3emsaHsae dap-
MYNEYKy 3BarnbHEHbHS Ha 3BanbHEHbHE Na YracHbIM XaAaHbHi 11 annovsae CApafHIo 3apaboTHyto nnaTy 3a Yac BbiMyLLaHra
nparyna.

MpaBa 3BonbHiLb NapyLlanbHika 3a nparyn, 3bsyreHbHe Ha Npatibl Y HeLLBAPO3bIM CTaHe HanMarbHiK Npbl raTbiM, SK Npasi-
na, He nasbaynseyua y 3bBs3Ky 3 3aKkaHYSHbHEM TapMiHaY NpLILArHEHbHS Aa AbICLbINMiHapHa agkas3HachLyj.

Baprta aasHaubiub, LUTO AaBechLi HA3AaTHaCkLb paboTHIka BbIKOHBALb AapyvaHyto nNpaly BenbMi ckragaHa, acabnisa kani
€H Mae agnaseHbl AbINNéM | JocbBen, npaubl. TaMy HaiMarbHiK MyCilb cBoeYacoBa goikcasalb Heaxorbl, MamblifiKi, BbITBOP-
YacbUp xi6ay i a.n.

ChbicTama yniky BblHiKay BbinpabaBaHbHA MOXa ObliLb po3Haii y aanaBeaHachLi 3 acabniBacbLsiMi KAHKP3THaE BbITBOPYAChLYj,
apraHisaubli npaupl 1 npauoyHarn dyHKUbli paboTHika.

CkacoyBatoybl NpaLoyHyto AamMoBy 3 NansipafHiM BeinpabasaHbHEM, BapTa NamsiTaub npa Toe, LWTO sie ckacaBaHbHe Ha naf-
ctaBe apt. 29 K marybimae Tonbki Aa 3akaH49HbHSA TOPMIHY BbinpabaBaHbHA anb00 Y A3eHb Aro 3aKaHY3HbHS.

Mpbiknag 4

CnH. K. nacTynina Ha npaLy MaHagkapkan y raHanésyto kamnawito “P..." 3 BbinpabaBarnbHbIM TapMiHaM 2 mecsupl. [bipakTap,
YacTa 3Haxo4ssauybics Y kaMaHAsipoykax, 30oney Bbipallbilpb e “Néc” Tonbki npas ThiA3eHb nacbns 3akaH4YaHbHSA Bbinpaba-
BasibHra TopMiHy, T.6. kani BbinpabaeaHbHE Y>KO CKOHYbINacs. lNa palusHbHi cyaa Takoe 3BanbHeHbHe ObIno nNpbi3HaHae Hecarn-
payaHbIM.

Y papseHan cbiTyaupli HaiManbHiky HeabxoaHa namsiTaupb, WTO 3BaNbHEHbHE Mpbl HE34ABarNbHAYbIM BbiHiKY Bbinpaba-
BaHbHS MOXa Obilb Y4blHEHA TOMNbKi Aa 3aKaHY3HbHS TAPMiHy BbinpabaBaHbHSA, 60 Na Aro 3akaH4aHbHI paboTHIK yBaXkaeLua
NPbIHATLIM Ha NpaLly.

Y MK yBen3eHbl abaBsizak HariMarbHika naBegamMrisilb paboTHIKY He NasbHen YbiM 3a 3 OHi Aa Hadblxoa3sivara 3BanibHEHbHS
npa Toe, LUTO BbIHiKi BoiNpabaBaHbHs NpbI3HaHbI HE34aBanbHAYbIMI, bl ¥ NicbMoBal (hopMe nasHavallb NpbIYbIHbI MPbIHATara
paLU3HbHS.

ManapamkBatoybl paboTHIKa Npa ckacaBaHbHE NpaLoyHae 4aMOBbI Npbl HE3aA4aBONeHACkLL BbinpabaBaHbHEM, Hernbra 3abbl-
BaLLia Ha NpaBinbl BbINiYaHbHS TapMiHay, yBeaseHbls apT. 10 MNK. Tak, y agnaseaHacsLi 3 apt. 10 MK, Ha npaudry TapMiHay, 3b
SIKiMi 3bBSiI3aHa CrbIHEHbHE NPAaLOYHbIX CTacyHKay, BbinpabaBaHbHe NayblHaewla HacTynHara AHs Nackbrns KansHgapHae aartbl,
SIKOM BbI3HA4YaHbl Sro nadartak. pbl raTbiM, Kani anoLwHi A3eHb TASPMIHY Npbinagae Ha HenpauoyHbl A3€Hb, AHEM BbI3HAY9HbHS
TOPMIHY MiYblLLa HACTYNHbI 3a iM NpauoyHbl A3€Hb.

Mpbiknag 5

CnH. M. 6bina npbiHaTa Ha npauy ¥ AAT “3..." Ha nacagy 6yxranstapki ag 01.04.2004 r. 3 TapmiHam BbinpabaBaHbHA Na
15.04.2004 r. ynyyHa. 3b nepLubix A3&H Npaubl BbiCbBETMINAcH, WTO cnH. M. ganyckae napyLwaHbHi Nnpasinay Bag3eHbHs
Oyxranbrapckara yniky, 4acta nambinseuua ¥ pasbnikax. Takas Oyxransrapka apraHisaubli 6onbw He natpabHa. 13 kpa-
caBika AblpakTap ypy4bly cnH. M. nicbMoBae nansipagkaHbHe npa HesgaBarbHsYbI BbiHiK BeinpabaBaHbHs, a 15.04.2004
I. Bblgay yka3 ab sie 3BanbHeHbHi, NaMbIfIKoBa MSIPKYHOYbI, LUTO Y 3-A3EHHBLI TAPMiH NanspagkaHbHA yBawni aHi 13, 14 gpl
15 kpacasika.
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EH He yniybly, WTO A3€Hb YPYy4Y3HbHS MiCbMOBara nanspa/pkaHbHSA ¥ TOpMiH NanapapkaHbHA He ynydaeuua. Y AaaseHbiM
BbINafKy TOPMIH NansapagkaHbHa cknagatoub aHi 14, 15 i 16 kpacasika. Pa3 TapMiH nansapapkaHbHA CKOHYbIYCs 16 kpacasika,
kani cnH. M. He niybinacs Ha34aTHaw Ja BbinpabaBaHbHSA, HaMarbHIK CTpauiy Npasa Ha BbiAaHbHe 3aragy ab 3BanbHEHbH.
Kab naBegamiub crnH. M. fa 3akaH4Y3HbHS BbinpabaBanbHara TapMiHy, OblpaKTap MyCiy y NiCbMOBbIM BbIrMSA3e Nansipafsilb se
npa He3gaBarnbHAKYbIA BbiHiki BbiNpabaBaHbHs He nasbHel 3a 12.02.2004 r.

MpbIHAYLWLI palwsHbHE ckacaBalb NpPauoYyHyt AaMoBy 3 paboTHikaMm, siki npauye 3 yMOBal nansipafaHsara BbinpabaBaHbHS,
HarManbHiKy BapTa HanexHbIM YbiHaM adhopMiLlb Se ckacaBaHbHe ¥ agnaBegHacoLi 3 apT. 29 K, nanapagsiywel npa rata pa-
OOTHIka 3 Na3Ha4Y3HbHEM NpPbIYbIHAY, LUTO CTanics nagcraBa AN Npbi3HaHbHSA Sro HA34ATHLIM Aa BbinpabaBaHbHS.

Mpbiknag 6

CnH. B. nactynina Ha npauy kacipkan y CAAA “A...” 3 BbinpabaBanbHbIM Ta3pMiHaM 2 Mecsilbl. Y 3bBA3KY 3b He3aBarbHso-
YbIMi BblHikaMi BeinpabaBaHbHs Ablpaktap CAAA “A...” NpblHAY pallaHbHE 3BOMbHILG crH. b. na apt. 29 MK sk HA3paTHyo aa
BbinpabaBaHbHSA. 3a TbiA3eHb Aa 3akaH4Y3HbHS BbiNpabaBanbHara TapMiHy €H ypydbly €1 yBaAOMIEHbHE, A3e Obina nasHavaHa
npblybiHa cKacaBaHbHA NpauoyHae AamoBbl. A3HaémiyLbica 3 AakyMmaHTaM, cnH. b. agMoBinaca aro nagnicsaupb. dblipaktap
BbIpaLUbly napaiuua 3 npayHikam.

HanmanbHiky BaxkHa Meub NiCbMOBbI OKa3 Taro, LUTO CyrnpauoyHiK y Npbi3HayYaHbl TOPMiH aTpbiMay yBSOOMIIEHbHE Mnpa cKa-
caBaHbHe 3b iM NpaLoyHae JaMoBbl 1 a3HaéMiycst 3 raTbiM yBsAoMIeHbHEM. Bo BbinpabaBaHbl paboTHik Liankam mMoxa y Ha-
CTYMHbIM 3asBiLlb, LUTO €H HiYora He aTpbiMiiBay, a HanmarbHik abMiHyy TapMiH nanapamkaHbHs. A rata 6yase asHavaup, LWTO
BbinpabaBaHbHE Nporia3eHa NackbrnsaxoBa 1 CynpaLoyHik 3acTaHelua Ha npabl.

Y faaseHbIM BbINaaKy MOXHA Mapailpb AbIp3KTapy SLWYd pa3 cnakoriHa napasmMayinads 3 cnH. b., natnymaybiupb CbiTyaublto.
Kani 1 ratara pasy ag sie nacTyniub agmoBa nagnicaub Komito YBAAOMINEHbHSI, BapTa CKilacbLi aanaBeaHbl akT Y NpbICyTHACbLi
Hekarbkix paboTHikay AaaseHae apradisaubli. CBaimi nognicami ¥ raTbiM akiie cynpauoyHiki naubBepassiub hakT ypyUYaHbHS
cnH. b. yBsinoMneHbHs, a Takcama sie aAMOBY MiCbMOBAa 3acbBeublLb raTh! hakT. Y yBsAoOMIeHbHI Tpaba nasHaybiub i aaty
cKacaBaHbHs1 MPaLOYHbIX CTaCyHKay, y TbiM NiKy HyMap i 4aty agnaeegHara 3aragy.

Konito yBAAOMMEHBHS MPbI ATbIM MOXHA HakipaBaLpb Ha xaTHi agpac cnH. b. 3amoyHbIM nictom 3 naBegamneHsHeM ab ypy-
Y3HBH.

3Baxarnma: nepagaub NiCT 3 yBAAOMNEHbHEM Y MALITOBbI BOpraH Tpaba y agnaseaHacsLi 3 apT. 29 MK Ha MeHLW Ybiv 3a 3 aHi
[a 3aKaH4Y9HbHS TAPMIHY BbinpabaBaHbHS, yBeaseHara paboTHiky. [lata nawtoBara agnpayneHbHs, 1.6. kab ninHasauua yeea-
3eHara 3akoHaMm TapMiHy YBAAOMIEHbHS BbinpabaBaHara paboTHika, BbldHavaeuUa na gaue Ha agbiTky nalutosara LWTIMMans
Ha KBIiTKY 1 YBAAOMITEHbLHI Npa Ypy4aHbHE NicTa, LUTO BApTaelua HanmarbHiKy.

[apaybl, yBsaoMneHbHe ab ckacaBaHbHI JaMOBbl Y Napbisia BbinpabaBanbHara TapMiHy nasiHHA MeLpb yce HeabxoaHbIs
NpLIKMETHI AaKyM3HTa, a MeHaBiTa: AaTy, 3bIXO4Hbl Hymap, NoAnic acobbl, ynayHaBaxaHan nagniceaub agnaBegHbls A4aKyMaH-
Tbl, @ TakcaMa agbiTak NsavaTtki Jag3eHan apraHisaupli.

Kani paboTHik nacbnsixoBa npaiLoy BbinpabaBaHbHe, TO BblAaBaLb AafaTKoBbl 3arag ab npbiiMe Ha npally ans00 3aLbBsip-
[PK3HbHI Ha Nacag3e He cnaTpabiuua.

MapcymoyBatoybl, MOXHA chapmynsiBaub NpaBinb!, Skig HeabxogHa NamsiTaub KOXHaMy HariMarbHiKy, kab He aanyckaub
rpy6bix NapyLUSHLHSY NpaLoyHara 3akaHafaycTaea npbi Yry4dHbHI yMoBay ab BeinpabaBarnbHbIM T3pMiHE Y NpaLoyHyto AamoBy
3 paboTHikam:

. yMoBa ab BbinpabaBanbHbIM TapMiHe YBoAsiuua naragHeHbHeM 6akoy npavuoyHae AamoBbl TOMNbKi Npbl ie 3aKmto-
Y3HbH;

. BbI3Ha4YaHa kona acobay, sikiM BbinpabaBaHbHe HA MOXa ObiLb yBea3eHa;

. yBeA3eHa MakcbiMaribHas npausrnacsLps BbinpabasanbHara TapMiHy y 3 mecsubl;

. ymoBy ab BbinpabasanbHbiv TApMiHe HeabxoaHa cnylwiHa adapMnsub;

. He fanyckaeula abmexaBaHbHe NpaBoy paboTHIKaY, MPbIHATLIX 3 BbiNpabaBanbHbIM TaPMiHaM;

. Mnpbl audHLBI BbIHIKay BbinpabaBaHbHSA ¥ NepLUyto Yapry Mycsub ynivsauua npadaciiHbig AaaseHbiq paboTHika;

. npbl He34aBasbHAOYbIM BbIHIKY BbiMpabaBaHbHS HalMarsibHIK MyCiLib CBOEHacoBa MPbIHsLIb PaLLdHbHE ab 3BarnbHeHb-

Hi paBGOoTHiKa Abl HANEXHbLIM YblHaM NaBegamilb SMy.

Probation Period for the Pig in a Poke
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Review of the article (full version available in the Belarusian part of the journal):

The probation period is one of the classical concepts in the labor law which never looses its urgency as long as a new
collaborator is always a kind of a pig in a poke for his\her employer. This text dwells on the legal rules of probation, restric-
tions in the introduction of probation, the duration of the probation period, clarification of the probation results and various
situations which may occur in the course of probation. The article provides lots of examples which simplify labor legalese
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H?AX}HIK IHWbIA raniHbl Npasa 1 lopblabldHas npabnemarbika

NMpaBa rpamap3kacbLli Ha ya3en
Y NpbIHAUbLi 3KansariyHa 3Ha4YHbIX PaLUdHbHAY

B TAUAHA ®AO3EEBA

TausHa ®anseeBa (Hap. y 1984 . y MeHcky) — Gakansiypka npaea, HaByyaeuua Ha V kypce
agasaneHbHs “npaBasHaycTBa” topblabldHara gakynstaTy BAY. ManiHa HaBykoBbIX iHTapa-
cay — ricTopblisi npaBa benapyci, 6enapyckasi npayHas TapMiHanérisi, akansriyHae npasa.

YnepLblHIO NpaBa rpaMag3kachLi Ha ya3en y nNpbiHAUbLi 9KansriyHa 3HayHbIX palaHbHAY 3amauasana T.3B. Opxyckas
KaHBaHUbIA (1998). AgHak y [Oaknsapaubli Peié 1992 r. y sikacbUi agHaro 3 npblHUbINay akansriyHa KapakTHbIX naBogsiHay
CyCbBETHaW CyrnosbHacbLUi i A3ApxaBay Y0 y3ragsaycsl NpbIHLbIN BbipalLSHbHS MblITaHbHAY HaBaKkofbHara acsipoasba3s
3 yasenam ycix 3auikayneHbix rpamag3saH. Y [daknspaupli HasbiBaoLLa Tpbl HACTYMHbIS WASXi aXblUbLUAYNEeHbHSA ratara
NPbIHUBINY: @) aTpbiMaHbHE AOCTYNy Aa iHapMaubli, LUTO AaTbiYbiLub HABaKoNbHara acsapoasbass; 6) atpbiMaHbHe mar-
YbIMachblyi YA3senbHivalb y npauace npblHALUbLA palwaHbHAY; B) aTpbiMaHbHe OOCTYNY Aa HOPbIAbIYHbIX | agMiHICTpaubli-
HbIX M3axaHiamay. PakTbivHa [aknapaubiav Peié Obini 3aknagseHbl HeabxogHbls Nagmypki Ana pacnpauoyki KaHBaHLbI
ab goctyne ga iHapmaubli, yasene rpamaaskachLi Y npauace npblHALbLSA palldHbHAY | 4OCTYNe Aa npaBacya3bAss na
NbITaHbHSAX, WTO AaTblyaub HaBakornbHara acspoasbassa (Opxyckam kaHB3HLbII).

KaHBaHUbIsS @b gocTyne Aa iHdapmaubli, ya3ene rpamagskacbli Y npauace npbiHALbLS pawaHbHSY | 4ocTyne Aa npa-
BacyA3bA3s Ma MbITaHbHSAX, WTO AaTblidalb HaBaKomnbHara acsponsbass, Obina npblHATa Ha YaubBepTan KaHIpaHLUbi
MiHicTpay “HaBakonbHae acapoasbase ans dyponbl” 25 yapeeHa 1998 r. y r. Opxyc, [aHia. KaHBaHUbIS Bbina npaacTay-
neHa Kamitatam na akansaridyHan naniteiubl dypaneiickan akaHaMmivyHam kamicii AAH.

ApnmeTHacbub Opxyckal KaHB3HLUbIi ¥ TbiM, LUTO, 3 agHaro OOKy, raTa akansriyHae naragHeHbHe, a 3 gpyrora — rata
KaHB3HLbIsI ab AamakpaTblvHbIX NpaBax, SkiMi écblb NpaBa Ha JOCTYN Aa agnaBenHan iHdapmaubli, ya3en y npbiHALbLI
paLwaHbHSAY | 4OCTYN Aa npaBacya3bass. Ak aasHadbly MeHapanbHbl cakpaTtap AAH Kodi AHaH, KaHBaHUbIS yaynse caboi
caMbl aMBiTHbI 3axaf y crnpaBe “aKansriyHan gsaMakpartbli”’, LITo [araTyrb npbiManica nag arigan AAH .1

Y apt. 1 Opxyckan kaHB3HUbli S€ M3Tai HasbiBaeuua “cnpbigHEHE abapoHe MpaBa KoxHara YarnaBeka usnepaiuHsra i
6yay4HbIX NakaneHbHSY Xbilb Y HABaKOMNbHbIM acspoA3bAsi, CNpbIsANbHLIM AN 3aapoys i 4abpabbiTy”. [3ens ratara baki
KaHBaHLbIi rapaHTyloLb NpaBbl HA AOCTYN Aa iHdapMaupli, Ha ya3en y npauace NpbIHAUbLS palusHbHAY i Ha JOCTyn Aa
npaBacy43b3s na NbiTaHbHAX, WTO AaTblvalb HaBakornbHara acapoasbass. TakiM YbiHaMm, 3bMecT Opxyckan KaHB3HLUbli
Bbl3HayaeLLa BblNy4dHbHEM (a0BSALWYIHBHEM i Y NaYHaW CTYNeHi parmsaMaHTaublsi) TPOX NPbIHLLINOBA BaXHbIX NPaBoy
rpaMagskacbLi, HakipaBaHbIX Ha 3abecbnsyaHbHE (paanizaubito | abapoHy) NpaBa Ha crpbisifibHae HaBakornbHae acapoa-
3bA3€e, a MeHaBiTa:

. npaea Ha [OCTyN Aa akangriyHan iHdapmaubli (apT. 4-5);
. npaea Ha ya3en y npbiHAUbLI 3KansariyHa 3HauHbiX pawwaHbHsY (apT. 6-8);
. npaea Ha JOCTYyN Aa NpaBacyA3bA3s Na NbiTaHbHSAX, LUTO AaTblvalb HaBakonbHara acapoasbass (apT. 9).

Pacny6bnika Benapycb nagnicana Opxyckyto kaHBaHLUbI0 16 cbHexHst 1998 r. 30 kacTpbivHika 2001 r., Ha A3EBSIHOCTbI
A3eHb nacbnsi Taro, sik sie patbidikaBani 16 kpaid, KaHBaHLpbIA YcTynina y ciny. Ha Benapyci Opxyckas kaHB3HLbIS Gbina
3aubBepaxaHa ykasam [NpasbigaHTta ag 14 coHexHs 1999 r. Takim YbiHaMm, KaHBaHUbIA Habbina ciny Ykasa Npa3blasHTa, i
3 MOMaHTY Sie 3aubBepMXaHbHA Nagnarae HenacpsaHamy NPbIMSHEHbHIO Ha TIPLITOPbIi HAaLLal KpaiHbl.

Mepw ybiM nNepaWicbli Aa HenacpagHara pasrnagy dopmay yaseny rpamagskacbli ¥ NpbIHAUbLE 9KanariyHa 3HaYHbIX
paLLSHbHSY, BbI3HAYbIM, HAKOSbKI LLbIPOKa HeabxoaHa TpakTaBaub Y AaA3eHbIM KaHTIKCbLE NMaHsTak “rpamanskacbup” i
WITO pasymMeLpb Naj “skansariyHa 3HaqyHbIMI paLL3HbHAMI”.

OkansriyHa 3Ha4YHbIs palWaHbHi. MaBopka in3e ab palldHbHSX, paanisaubls KaTopbiX 3bBA3aHa 3 Y3bA3esiHbHEM Ha
npbipody. MaTa mMoryub Oblub, HaMpbIKNag, pawaHbHe ab anbyaoBe padHbIX MiHirigpasnekTpacTaHubisay Ha MeHwYbiHe2
Ui pawaHbHe ab 3bHIWY3HbHI NPOLINAXOTHLIX MiHaY Ha TapbITopbli Benapyci3. Tak, npbl nabygose payHbix [AC 3a3Bblvan
WwMaT 3amni 3aniBaeuua Bagon, WTO napyluae akansariyHbl 6ansHc. A npbl 3bHILWY3HBbHI (0513 NPbIMSHEHBHSA aAnaBeaHbIX
TaxHanériay) npouinaxoTHbIX MiHay, nNa 3anacax skix benapyce 3aiMae cémae mMecLa y cbBeLe, Y3poBeHb 3abpyaKaHbHA
HaBakofbHara acapoasbA3ss nepasbillae ganylyanbHbl y A3bBe Toicadbl (1) pa3oy. [a akansriyHa 3HayHbIX agHocsuua
Takcama Takis palldHbHI HapmaTblyHara xapaktapy, sk, Hanpblknag, pawaHbHe ab 3aubBApAXIHbHI [eHapanbHara nnsHy
r. MeHcka i iHL.

3 aHaniszy Opxyckaln kaHB3HUbIi BbIHiKae, WTO YA3en rpamagsakachLi ¥ NpblHALbLi 9KansriyHa 3Ha4YHbIX pallusHbHAY pas-
rnsigaeula y Tpox acnakrax:

1. ApmbiKyn 6 3akpaHae pall3HbHIi Na KaHKP3THbLIX Bigax A3enHacbui, WTO NaT3HLUbIAHA MOTyLb akasalb 3HauHbl
ynnbly Ha HaBakonbHae acapoasbase. Hanpelknag, pawaHbHi Na npanaHaBaHbIX PasbMALWYSHbHI, Y3bBAA3EHbHI | A3eHa-
CbLji M3yHbIX NpaanpblemMcTBay i nabynoy.

2. ApmbiKyn 7 faTblubiUb YA3eny rpamagskachLi Y NpbIHAUbL NsHay, nparpam i nanitelki, LWUTO 3bBsi3aHbl 3 HaBa-
KOmNMbHbIM acsipoA3ba3eM. [aTbis NNAsHbI, Nparpambl i NaniTblika YKMYaLlb MsHbl BbIKapbiCTaHbHSA T3PbITOPbIi, MNAHbI
O3edHbHAY, LWTO AaTblvalb HaBaKosibHara acapoa3sbass, i akansriyHyo naniTblky Ha YCiX y3pOYyHAX.

3. ApmbiKyn 8 pa3rnagae yasen rpamagskacbli Y nagpbIXTOYyLbl A3SpXKayHbIMi BOpraHaMi HapmaTtblyHbIX akTay.

The Aarhus Convention: An Implementation Giude. New York and Geneva: United Nations, 2000.
'n. ras. “Hawa Higa” 3a 2002 r., Ne41.
. ras. “Bo cnaBy PoguHbl” 3a 2003 1., Ne181.
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Other Domains of Law and Habitual Legal Problem Hfagﬂll(

LLiTto patblybilup 3amMaLaBaHbHA NaHSATKY aKansridyHa 3HavHbIX pallaHbHAY Y HaubisHanNbHbIM 3akaHagaycTBe, To Tpaba
af3Havbiub, WTo, 3rogHa 3 apT. 3 Opxyckan kaHBaHUbli, Pacnybnika Benapych y3ana Ha csi6e abaBsi3anbHiLTBa NPbIHALD
yce HeabxoaHbls 3axadbl (Y T.JI. 3aKkaHadayubls) A3ena axblUbUAYNEeHbHSA nanaxaHbHsY KaHBaHUbli. AQHaK npa BblkaHa-
HbHe raTara abaes3anbHiLTBa Nakymb LTO raBopka HA nase. Tak, nactaHoBan MiHiCTapcTBa NpbIPpOAHLIX pacypcay i axo-
Bbl HaBakonbHara acapoasbassa ag 6 ntotara 2001 r. Ne1 3aubBepgkaHbl [Nepanik Bigay i ab’ekray racnagapyan i iHLwan
O3enHacbLi, Anga AKX audHka y3ba3edaHbHA Ha HaBaKOrbHae acsapoa3bA3se racnagapyan i iHwanm g3enHachui, WTo NisHy-
euua, npaesoasiyua ¥ abaBsskoBbiM napaaky. MNepwbl gagatak ga Opxyckan KaHB3HUbIi YTpbIMAiBae Bidbl A3eNHachbLi, y
afHociHax aa sikix 6aki KaHB3HLUbIi NaBiHHbI Bbipallalpb (3 ya3enam rpaMagakachli) nbiTaHbHe ab MaTasrogHachLi ix gas-
BONY (aA3HaybiM nakynb WTO TonbkKi Toe, WwTo Y Pacny6bniubl Benapychb nbiTaHbHe MaTa3rogHackLi Bbipallaelua wnaxam
npaBaa3eHbHs A3apxayHan akansdriyHam aKCnapTbi3bl, abaBA3KoBan yMOBal Katopan écblb nanspagHse npaBsa3eHbHe
aLsHKi y3bA3esHbHA Ha HaBakonbHae acapoasbase — AYHA). [aTbl cbnic, xoub i cknagaeuua 3 20 nyHkTay (Mepanik,
3aubBepaxaHbl MiHnpbipoabl — 3 24), 3HavHa 6onbLu AaTanésbl. Ane ranoyHae Toe, wro lMepanik MiHnpbipoasl Benapyci
cynsipadbiLlpb cbhicy, 3bMeludaHamy ¥ Opxyckai kaHBaHUbli. Hanpbiknaa, naBoanst Opxyckai kaHB3HUbli, HeabxoaHa Bbl-
pallaub nbiTaHbHe ab MaTa3rogHachLi Npbl axXbIUbLAYEHbHI A3eiHackLi, 3bBsi3aHal 3 BblkapblCTaHbHEM NMPaMbICIIOBbIX
yCTaHOBaK Ansi BbITBOpYAChL Nanepbl i KapaoHy MaryTHacbkLo 6onen 3a 20 T. 3a A3eHb; na MNepaniky MiHnpbipogbl ratbl
nakasbHik cknagae 200 T. 3a cyTki i 6onen. Y Takim pa3e abcantoTHa He3pa3dymena, HaBoLTa 6bly 3aubBepaXxaHbl faase-
Hbl Nepanik, kani nanaxasHbHi Opxyckaln KaHB3HLbIi Nagnsaralolub HenacpagHaMmy npbIMsiHEHbHIO, a MNepanik MiHnpbipoak!
npocTa He nNaBiHEH A3elHivaub (SK 3aubBepakaHbl HApMaTblyHbIM akTaM MeHLUIal lopbiablvHan Cinbl).

“I'pamap3kacbub”. Y agnaBegHacbLi 3 Opxyckaln KaHB3HLbISW Naj rpaMaj3kacbLio pasymeeuna agHa i 6onblu YbiM
afHa isblvHas Ui lopblgbluHan acoba i ¥ agnaBeaHachLi 3 HaublsiHaNbHbIM 3akaHaaaycTBam anbbo npakTbikal ix acalbl-
Aubli, apraHisaupli Ui rpynbl. TakiMm YbiHam, Opxyckasi KaHBIHLbISI Npaayrneaksae rpamaskacbLp y sikacbLi nayHanpayHa-
ra cy6’ekta npaBaBbIX aHOCIH. '3Ta BenbMi nparpaciyHae i, 6e3ymoyHa, AamakpaTbitiHae nanaxsHbHe KaHBaHUbli. A3Ha-
Y9HbHE rpamMaf3KachbLi YKo JaBanacs Ha MiKHapoAHbIM y3poyHi ¥ KaHBaHubli @b ausHUbl ¥3bA3esHbHS Ha HaBakornbHae
acsipoasba3e ¥ TpaHCrpaHivyHbIM KaHTakebUe (PiHnsHabis, 1991), A3e y akackUi Takon npagyrnegxeaenua agHa Ui 6onbLu
i3blYHas Ui topblablivHas acoba (benapyck nagnicana, ane Aw4as He paTtbidikaBana ratyto KaHeaHUbI0)4. Ak yxo agsHa-
Yyanacs, npaBea Ha CrnpbisifibHae HaBakofnbHae acapoasb3e ECbLb Heaa eMHbIM NpaBaM Yanaeeka i rpamagssaHida. [13ens
Aro axblUbLSYNEeHbHA rpama3siHiH MOXa BbICTyNaLb SIK camacTonHas acoba, y cknaase rpynbl acob Ui y sikacbui cabpa
nayHam rpamagskai apraHisaubli anbbo rpynbl apraHisaubigy. Gonbll 3a Toe, TpakTaBalb a3HaYydHbHe rpamajskali, Aaa-
3eHae ¥ Opxyckan kaHB3HLUbli, HeabxoaHa TakiM YblHaM, LUTO HiBOAHasA acoba Ha MoXa BbIKIoYaLua 3 ratara a3HauysHbHSs
Lwnsxam abrpyHTaBaHbHS raTara BbIKIMHOY3HbHS HaublsiHaNbHam NpblHaNeXHacbL, MECLIAM XbIXxapCcTBa, rpamMmaassiHCTBam
i npanickan. [9Ta azHavae, WTO Npbl N3YHbIX yMOBaX acobb!, WTO HSA ECbLib rpaMa3siHami, MoryLb MeLb Npasbl i iHTapa-
cbl, NpagyrmeaxaHbia KaHBaHUbIAW. Hanpbiknag, npaBbl y agnasegHacbLi 3 apT. 4 (AaTblyHa 3anbiTay akansriyHam iHdap-
Maubli) cTacyroula ga He-rpaMaf3siH | He-XXbIXxapoy nayHa KpaiHbl TakiM Xa YblHaM, SIK | Aa Xbixapoy i rpamaassH.5

Akpams Taro, Opxyckas KaHB3HLbIsi lae Takcama asHay3HbHe MaHATKY “3auikayneHan rpamagskacoLi’. 3auikayneHas
rpaMajskacblib — raTa rpamagskacblp, Kyl 3aKkpaHae Li MoXxa 3akpaHalb Npauac NpbiHALbLS palldHbHSY Na MbiTaHb-
HSIX, WITO AaTblvalb HaBaKkomnbHara acsapoasbn3st, ansbo sikasi Mae 3auikayneHacbub y raTblM npauace. Y raTbiM C3HbCE
HSIypadaBblsl apraHizaubli, LUTO CMPbISOLb axOBe HaBaKoINbHara acsapoasbassi i agnaBsigatoub Nobbiv natpabaBaHbHAM
HaublgHanbHara 3akaHagaycTtBa, fivauua apradisalbisMi, WTO MaroLb 3auikayneHacsub. [JanyysHbHe rpamagskacbLi aa
NPbIHALBLSA PaLUSHBHAY MOXa aXblUbUAYsiLLA Ha PO3HbIX CTYNeHsX “NecbBiubl Yaseny”: ag npaBa Obilub TOMbKi NaiH-
chapmaBaHbIMi a HenacpagHara NpbiIMaHbHSA PaLWaHbHSAY. Po3HbIsS acobbl MOryLb MeLb Npbl ATbIM PO3HbI CTaTyC y Aa-
YblHEHbHI Aa KaHKP3THaM CbiTyaupli. Thisi, Karo BbIHiK MpauLacy NpbIHALbLSA PaLIdHBHAY 3akpaHae Y HanbonbLian CTyneHi,
naBiHHbI MeLb 6oner MardybiMacbLiy NaynnbiBalb HA KAHYATKOBaE paludHbHE. Y raThiM i nansarae CyTHacbLb BbITYYSHbHS
i pasbMexxaBaHbHSA NaHaTKay “rpamanakackui” i “3auikayneHan rpamagskacbLi”.

A3HauaHbHSA NaHATKY “yaseny rpamaaskacbkli” Opxyckasa kaHBaHUbISA He gae. AgHak npaambyna fa se 3bBapTae ysary
Ha HeKaTopbIs KalToYHaCkLi i akaniyHacbLj, WTO cknagaroub NaagMypki rpaMagskara yaseny. HaviBaxHenwas akaniyHa-
CbLib Y F3TbIM C3HbCE — POns rpamazakara yaseny y 3abecbnsayaHbHi MaxaHiamy Ans abapoHbl rpamajskachLio npasa Ha
XblUbL@ ¥ HaBaKoMbHbIM acapoA3bA3i, CNpbIsfbHbIM AN 3aapoys i 4abpabbiTy, | BblkaHaHbHA cBanro abaBsasky na siro
axoBe Ha KapbICbLib LsinepaluHsra i 6yayyHara nakaneHbHsy. Npaambyna 3ragBae Takcama, LITO Y NblTaHbHSX, AKis AaTbl-
Yaub HaBakornbHara acspoA3bA3s, ya3en rpamajskachLi ¥ npauace NpbiHALbLSA pallsHbHAY NaBblllae skacblb sIK camix
paLU3HbHSAY, TaK i Npauacy iX axblUbUsiyNeHbHSs, Crpbisie NansnwaHbHIo iHapMaBaHachbLi rpamaz3kachbLi ab akansariyHbIx
npabnemax, fae rpamagskacbli MardybiMacbLb Bbika3Balp CBal0 3aHenakoeHacblb i Aa3Banse A3sipXayHbIM opraHam
3abscbneyBaub HeabxoaHbl YNik Takix iHTapacay. Ya3en rpamaj3skacbli cnpbisie nagcnpaBasfadyHachLi i npaspbictachli
NPbIHALBL PaL3HbHAY Na NblITaHbHSIX HABAKOMbIS | YMauoyBae NagTpbIMKY rpaMmaz3KkacbLto raTbiX pallaHbHSY.

3 TaKkcTy KaHB3HUbIi HenacpagHa BbiHikae, WTO yA3en rpamajskacbli Y NpbIHALbLI 9KanariyHa 3Ha4YHbIX palaHbHAY
naBiHeH OblLb CBOEYACOBbLIM, 3WIKTLIYHbIM, aA3KBaTHLIM i adiLbIAHLIM, YKMOYaLb iHapMaBaHbHe, NaBegaMneHbHe, Abl-
ANér, pasrnag, Boaryk. [13ens ratara, y npbiBaTtHacbLi, y apT. 3 “ArynbHbll nanaxaHbHi” 6aki abaeasyoLlLa 3absacbneybiub
MaryblMacbLb Takora yaseny. KaHBaHLbIS YCTaHayniBae XXOpCTKis naTpabaBaHbHi aThbiYHA NaBefaMIIEHbHS, yCTansiBaHb-
HS pas3yMHbIX TApMiHay, BbI3HAY3HbHSA AapayHan iHdapmaubli, Nagadbl 3aysar i agkasay Ha ix. Y apt. 3 sragBaenua, WwWTo
nanaxaHbHi KaHB3HUbII 3baynaiouua MiHiManbHbIMI CTaHaapTami, | 6aki maroub npaBa 3absicbneyvBaub GOMbLU aKTbIYHbI
yAsen rpaMag3skacsLi Y npauace nNpbiHALbLS PaLlaHbHSY.

Ak yxo 3ragBanacs, yaseny rpamagskacbLi y npauace npbiHALbLS paLllaHbHAY NpbiCbBEYaHbl Tpbl apThikynbl Opxyckan
KaHB3HLbIi. APT. 6 AaTblubiLb PALI3HBLHAY Na KAHKPATHLIX Bigax (racnagap4yan) AsenHacoli, apT. 7 — nnaHay, nparpamay
Abl NaniTbIKi, LUTO 3bBA3aHbIA 3 HABAKOMbHbLIM acApoA3bA3eM, apT. 8 — NaapbIXTOYKI HAapMaTbIyHbIX akTay. 3b ix HanbonbLw
KaHKpPaTHbIS abaBsA3ki A3sipXkaBay-ya3enbHiy na 3abecbnayvaHbHI rpamaaskara yaseny npagyrnempksatouLa apT. 6, nakornbki
BbICOKi Y3pOBEHb Aarny4aHbHs rpamaaskacbli (HeabxoaHbIM YbiHaM 3absicbnevaHbl 3akaHagaycTeam) aanaesigae acabni-

4 KoHBeHUusi 06 oLeHKke BO3OENCTBUS Ha OKPYXKatoLLyto cpedy B TpaHCrpaHUYHOM KOHTekcTe, 25 despans 1991 r. (r. 3cno)
5 The Aarhus Convention: An Implementation Giude. New York and Geneva: United Nations, 2000.
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BblM criocabam NpbIHALbLA pallaHbHSY Nagvac BbipalldHbHS MbiTaHbHA ab MaTasrogHachLi NayHawm racnagapyav A3en-
HacbLi. Takim YbiHaM, 3abscbrneyBaeLiLia TOM NPbIHLbIM, LWUTO Thisl, KAro BbIHiK MpaLacy NPbIHALBLA paLlsHbHSY 3akpaHae y
HanbornbLuan cTyneHi, naBiHHbI MeLb 6onel MardsiMacbUsy ynnbiBalb Ha Sro.

AuU3HKa y3b3esiHbHS Ha HaBaKomnbHae acsipoA3bA3se sk (hopmMa ya3eny rpaMagsKkachbUi Y NPbIHALbLI 3KanAariyHa
3Ha4YHbIX paw3HbHAY Yy Pacny6niubl Benapych.

AHbIM 3 KMYaBbIX MOMaHTay M3XaHi3My MaApbIXTOYKi i NPbIHALBLA 3KanArivHa 3HaYHbIX paLlldHbHAY écblib audHKa
y3bA3esiHbHA Ha HaBaKoNbHae acsapoA3bA3e racnagapyan i iHwan glenHackui, wto nnsgHyeyua (AYHA). AYHA i aka-
nAriYyHasi 9KCNAapThi3a BbIKOHBAKLbL HA CTadbli MNsSHABAHbHA JKansariyHa 3Ha4yHan A3eriHacbLi YHKUbII NnansapagKaHbHA
3aKansriyHam i akareHHam LKoAbl i pall3HbHSA iHWbIX 3a4a4 axoBbl HABaKoMbHara acApoa3bass i paublsHanbHara Bblka-
pbICTaHLHSA NPLIPOAHbLIX pacypcay.6

Y agnaBegHacsLi 3 3akoHam Pb “A6 axoBe HaBakonbHara acapon3bassa”’, AYHA — rata Big A3enHacbLi na BbiYNeHbHI,
aHanise i yniky npambix, YCKOCHbIX i iHLUbIX HACTYNCTBay y3bA3esiHbHA Ha HaBakonbHae acapoa3sbAi3e racnagapyan i iHwanm
A3efHacbLi, WTOo NnsHyeLua, Yy M3aTax NpbIHSALbLS pawdHbHS ab mardsiMacbli anbbo HemardybiMachbli sie axbllbLsy-
neHbHsA. AYHA axbiubLaynseyua Ha ctagbli NpaBaa3eHbHs nepaanpaekTHbIX | npaekTHbIX paboTay, npbiMyLIaoybl TakiM
YblHaM iHiLbIfsTapa akansriyHa 3Ha4yHan AserHacbLi ynidyeaLb akansridHbist natpabaBaHbHi Y>KO Ha camali paHbHsI cTagpli
nnsiHaBaHbHA paboTay.

MpaBsiaseHbHe AYHA Ha Benapyci parynioeuua IHCTpyKubIsSii ab napaaky npaBsA3eHbHsS ausHKi Y3bA3esHbHSA Ha Ha-
BaKomnbHae acsApoA3sbA3e racrnagapyan i iHwaw aserHacbli, Wro nnsHyeuua, y Pacnybniubl Benapyck, 3aupBepaxaHan
nactaHosan MiHicTapcTBa Na NpbIPOAHLIX PAcypcax i axoBe HaBakonbHara acapoasbass ag 6 niorara 2001 r. Y agnasea-
HacbUi 3b €1 AYHA apraHisyeuua 3akasybikam (iHiubisiTapam) akangariyHa 3HadHan g3eviHachLUi i npaBoagilua na aro gapy-
Y3HbHI NpaekTHaK L HaByKkOBa-Aackbneavarn apraHisaublai (pacnpauoylybikamM) agHavacoea 3 pacnpauoykan npaekTHam
JaKkyMaHTaubli.

MpbIHUBINOBLIM 3bAYNseUUa NbiTaHbHe ab ab’ektax AYHA. 3rogHa 3b IHcTpykubian, AYHA npaoggiuua gns Bigay i
ab’ekTay racnagapyan i iHWawm g3eviHacbui y agnaBegHackli 3b MNepanikam Bigay i ab’ektay racnagap4yain i iHwan gsen-
HacbLUi, AN AKX audHKa y3ba3esiHbHSA Ha HaBaKoNbHae acapoA3bA3e racragapyan i iHwanm a3erHacsLi, WTo nnsaHyeuyua,
npasopggsiuua y abaBaskoBbiM napaaky. [9Tbl [MNepanik 3aubBepaXaHbl ToW xa nactaHoBavi MiHnpbipodbl, WTO i 3ragaHas
BbILWANM IHCTPYKLUpbIS. AYHA Moxa npaBagsiuua i y AadbliHeHbHi Aa ab’ekTtay, Ha yknovaHblxX y MNepanik, y Bbinagky, kani ma-
TasrogHacbLb fe npassaa3eHbHs 6ya3e npbidHaHa MACLOBLIMI TapbITapsianbHbIMi BopraHami MiHnpeipoasl. Mpbl HA3roase
3akas4blka 3 natpabaBaHbHEM Takora BOpraHa kaH4YaTkoBae palu3HbHe npbiMaeuua caMmim MiHicTapcTBam.

AYHA ons Bigay i ab’ekTay akansridyHa 3Ha4Hal A3enHacbLi, 3ragaHbix y Mepaniky, ynidsaewya npbl NpaBsa3eHbHi 3ka-
ndariyHam akcnapThi3bl. ba3 BbiHikay npaBaa3eHbHss AYHA npaekTHag gakyMaHTaLbIg HS MpbiMaelua Ha 3KCnapTbI3y i He
nagngrae pasrnsgy.

3a3HaubiM, A3sipXKayHas aKkansariyHasa aknapThi3a NpaBoasilLla cTacoyHa Wwmartnikix ab’ekray, aragaHbix y apT. 6 3akoHy,
csipop AKX MHoris HaynyyvaHbls ¥ Mepanik Bigay i ab’ektay racnagapyaii i iHwaw gaerHacbui, ans skix AYHA npasoagsiyua
y abaBa3koBbIM Napagaky. Takim YbiHam, kona ab’ektay AYHA dakTtbliHa abmexaBaHa MNepanikam. AgHak ratel MNepanik, sk
Y0 3ragBanacsi, cynsipaybiub Opxyckaw KaHB3HLbII.

[na ab’ekTay, y agHociHax aa sikix AYHA npaBoggsiyua ¥ abaBsiskoBbIM NapagKy, nacbis NpaBsa3eHbHA audHKi cknaga-
elua cnpaeasgada ab BbiHikax AYHA, akas i npas3aHTyella Ha pasrnag skansriyHam akcnapTbi3bl. CnpaBasgava ab BbiHI-
Kax npaesaseHbHs AYHA — rata 4akyMaHT, WTO YTpbiMniae iHapmaubiio ab MaTax paanisaubli MepkaBaHara npaekra,
ab anbTapHaTbIYHbIX BapbIsiHTax ratara NpaekTy, 3bBeCTki ab cTaHe HaBaKorbHara acapoA3bA3s Ha TIPbLITOPbIi, A3€ NIISHY-
euua paanisaBaub NpaekT, ab MarybiMbIX HECMIPBIASHBIX HACTYNCTBAX Aro paanidaupli ANs XbiUbLS | 34apoys rpamaassH
i HaBakonbHara acapoa3bA43s | 3axagax na ix npagyxineHbHi. Akpams Taro, y IHCTpyKLbli raBopbILLa, LUTO MaTapbIAnbl na
BblHikax npaBsa3eHbHs AYHA naBiHHbI YTpbiMAiBaLb Bbiknag iHTapacay rpaMmagskacbLi i aCoGHbIX rpyn, ynivaHbIX npbl
pacnpauoyLbl MpaekTa, WTOo NpanaHyelua axblUbLsBiLb.

Ha 3akasublky Nsixbilub abaBs3ak Npa3aHToyBaLb HeabxoaHyto iHbapMaLbllo 3auikayrneHsiM rpamagssHaM i rpamaiskim
apraHisaubisiM | 3absicbneyBallps ix ya3en y nagpbixtoyubl i abMepkaBaHbHi MaTapbignay AYHA. BeicbBsiTNEHbHe iHTapacay
rpamagskachbLi axbllbLsynseLua npas apraHizaublio 3akasyblkaMm rpamaskix cnyxaHbHsY, nagyac sikix npasoasiuua yce-
6akoBae BbIBY4Y3HbHE NpanaHoy ab mardbimar paanisalbli MepkaBaHai A3eiHacbLi Ha KaHKP3THal TapbITOPbIi.

pamapaskisi cnyxaHbHi — rata npasaBas popma yaseny rpamaassH y AYHA. Ha xanb, npausgypa npaBsa3eHbHs rpa-
Mapf3Kix crnyxaHbHsy He pacnpauaBaHa ¥ 6enapyckim 3akaHagayctee. Y IHcTpykupli na AYHA y rmaBe “I'pamap3kisi cny-
XaHbHI” 3a3HavaeLLa, WTOo SHbl NpaBoA3sLLa 3akas4yblikaM 3 ya3enam pacrnpauoyHika Yy MaTax iHdpapMaBaHbHS rpamags-
KacbLi, BbIYNeHbHs i gikcaubli MardybIMblX HECTPbISAMNbHBIX HACTYNCTBAY i NOLWWYKY Y3aemanpbliManbHbIX anbTapHaTbIBay,
WTO Aa3sansani 6 nepausub HECTPbIANbHBIA HACTYNCTBbI aXbILbUSYNEHbHA NpaekTy 3annsHaBaHan A3enHacbLi. AgHak
IHCTpYKUbISt YTpbIMAiBae NanaxaHbHe, Y agnaBegHacbli 3b sikiM rpamaaskis criyxaHbHi npaBoa3sLLa Wwisixam nyonikaubli
y CMI npaekTHbIX i iHWbIX NpanaHoBay anbbo wwrsxam ix abMepkaBaHbHSA Ha cxopax rpamanssiH i (anbbo) rpamapskix
apraHisaubisty. Takas anstapHaThiBa, 6e3ymoyHa, HA EcbUpb anpayaaHai. MNa-neplwae, 3BblvanHas nyonikalbis NpaekTHbIX
npanaHoBay — rata HaBaT He abmepkaBaHbHe npaektay y CMI. AbmepkaBaHbHe ¥ CMI — panéka Hs neniwbl Bapbl-
SIHT, adHaK A3iyHa YKo Toe, LWTO NPOCTyi Nybnikaublio 3akaHagayua nactasiy Ha nepliae mecua. [Na-gpyroe, 3akasuyblky
3HayHa npacbLew | 3pyYHer axbiLbUsBILb NyOnikaubilo, skasg He NpagyrnegXeae Hisikan anaparblyHan CyBs3i 3 rpamag-
3KacbLo, LWITO éCblLb HenacpagHaw Mataw crnyxaHbHSY. [aywbl 3akasybiky MardbiMacblpb Bbibipaub dopmy rpamanskix
crnyxaHbHSY, 3akaHagayua 3pabiy ix npoctan cdapmansHacbLto i dpakTbivHa nasbasiy rpamagskacbLb npasa yaseny, 60
ny6nikaubis y CMI He fae marybiMacbLay Ans Bblka3BaHbHA rpaMag3KkacbLio CBaix aaHOCIHaY | MepkaBaHbHAY ab npana-
HaBaHbIM npaekue.

Y apgnaBepHacbUi 3b IHCTpyKubIsSii ab npaBaaseHbHi AYHA, npagmeT rpamagskix criyxaHbHsly cknajae akansiriyHas
auaHka rpamagskacbLio: 1) matagay aHanidy 1 nparHosy y3basesHbHs npanaHaBaHal A3elHacbli Ha HaBakomnbne, WTo

6 BpuHyyk M.M. lNMpaBoBoW MexaHn3M NOArOTOBKU U MPUHATUS 3KONOrM4eckn 3Haummblx pewleHuid // FTocygapcteo v npaso. 2000.
Ne9. — c. 38-52.
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npbiMsHaouua npel AYHA; 2) naknagHachLi Npa3aHTaBaHbIX BblHiKay auaHki; 3) criyluHachLi 4 jactaTkoBachLi npanaHa-
BaHbIX Y abrpyHTaBanbHal JakyMaHTaLbli Mepay na npagyxineHbHi HecnpblsnbHara y3bA3esHbHSA Ha HaBaKosbre.

pamaaskia crnyxaHbHi npaBoassuua ¥ mexax npauagypbl AYHA aa nagadvbl JakyMaHTay Ha aKansridyHyr aKCnapTbI3y.
AOHaK TapMiHbl NaBefaMIieHbHA rpamagskacbli abd ix npaBsiA3eHbHi, WNAXi AaHsceHbHA HeabxogHaw iHdapmaubli He
BbI3HavaroLULUa y I[HCTpyKubli. lymaeuua, WTo BapTa npagyrneaselb K T3pMiHbl, y SKis rpamaaskacbLb NaBiHHA Oblub NaiH-
dapmaBaHa ab npaBsA3eHbHI CryxaHbHAY, TakK | CPOAKI MacaBaw iHpapmaubli, y Skix pasbmsawyanica 6 naBegamneHbHi ab
npanaHaBaHaWn AseriHacbLj, Napbl i MeCLbl NpaBAA3eHbHS CryXxaHbHSY, BbiHikax AYHA.

Benbmi BaxHbIM TyT €Cblb MbiTaHbHE ab yniky MepkaBaHbHSY rpamagskacbLi ¥ BblHiKY NPaBAA3€HbHSA CyxaHbHSY. Y
IHCTPYKLUbIi 3aMaLaBaHa, LTO BbIHiKI rpamaaskix cnyxaHbHSaY adapmnsiolua Y BeirnsA3e nparakona ysragHeHbHs 3 rpa-
Maf3kacbLlo, WTO Aanyyaeuua aa matapbisnay AYHA. NaTae nanaxaHbHe Nakynb LWTO 3acTaeuua AsknapartblyHbiM. He
3ycim 3pa3ymena, sk 3akasqblk Mae agHechbLica Aa nasbiubli rpamMaa3skachLi i ik agnocTpaBaub rata ¥ matapbisnax AYHA.
LLiTo naBiHeH yTpbiMNiBaLb NpaTakon y3ragHeHbHS i SkiM YblHaM éH naBiHeH NpbiMauua nag ysary nagvac npaBsf3eHb-
HS1 aKkansiriyHan akcnapTei3bl? Magaeuua cnywHeiM 3abaBsa3alpb 3akasdblika abrpyHToyBaLb cBaé HenpbiMaHbHe nasbiubli
rpamagskachbLi y nicbMoBan popme 3 yKkazaHbHEM YCiX NpblyblHAY | akaniyHacbLUsy, SKis BbIMyLlaoLb Sro He 3rajxauua,
T.6. faBaub NiCbMOBYHO MaTbIBaLbIO.

HeabrpyHTaBaHbIM, Ha Mato OyMKY, ECbLib NanaxaHbHe |HCTpyKubli a6 abmexaBaHbHI MardybiMachbLi NpaBsa3eHbHS rpa-
Maf3Kix cnyxaHbHAY Tak, K raTa 3amauasaHa Yy én. Y [HCTpyKubli 3bBsipTaela ysara Ha Toe, LUTO rpaMaaskisl CrnyxXaHbHi He
npasoAssauua na npaekTax racnagapyan i iHwan gsenHachbLui, WTo yTpbiMIiBatoLb 3bBECTKI, KIS agHocauua Aa cakpaTay, a
Takcama iHWwyto iHdapmaublio abmexaBaHara pacnayctogy. Takas papmynéyka fassansie cnacbinayua Ha mardsimacblb
He NpaBoA3ilb CRyXaHbHAY, HaayXblBatoybl FATbIM NpaBaMm.

TakiMm yblHam, yasen rpamagskacbli ¥ npauagypbl AYHA Ha Benapyci nagaeuua Kencka yparynsisaHbiM i 30onbLuara
O3KNApaTbIYHbIM, LITO CbBeAYbILb ab HeBblkaHaHbHI OpxycKai KaHB3HLUbIi | aTpabe y pacnpauoyLubl HapMaTbIyHbIX akTay,
wTo ¥ 6onblian cTtyneHi cnpbisni 6 3abecbnAYaHbHIO NpaBa rpamMaa3kachLUi Ha YA3en y NpbIHALbLi 9KansariyHa 3HavyHbIX
paLLSHbLHAY.

The right of the public to participate
in decision-making in environmental matters

B TACIANA FADZIEJEVA

Taciana Fadziejeva was born in Miensk in 1984. Bachelor of law, she is currently a fifth-
year BDU student at jurisprudence department of the faculty of law. The sphere of scientific
interests comprises the history of Beiarusian law, Belarusian legal terminology, environmental
matters.

Review of the article (full version available in the Belarusian part of the journal):

The article deals with the regulations of the Aarhus Convention (1998) on public participation in decision-making in envi-
ronmental matters and their implementation in the law of the Republic of Belarus. The author gives consideration to environ-
mental impact assessment as one of the forms of public participation in decision-making in environmental matters in Belarus
and points out the rules of public hearings (as a part of environmental impact assessment procedure) which, in her opinion,
should be developed further to provide the real chance for the public to influence the environmental decisions.
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Opbiabl4yHasA TapMiHanéris: Hapbic NpabnemaTbIKi

H YNAO3ICNAY BENTABYCAY

A ecni kKomopoMy Hapoly 8cmbid ripas c8oix He ymemi,
1020mosto HaMm, Komopble He 06YbIM SIKIM SI3bIKOM, ane CeoiM
er1acHbIM ripaea criicaHble Maem i KoX0020 4acy, 4020 Ham
nompeba Ky omropy ecsikoe Kpielbl, sedami MOXeM.

Ca 3Bapory J1. Caneri
Aa ycix cacnoysy,
CratyT 1588r.

AOHOIM 3 NafacTaBoBbIX 3agaday yaconica “lMpayHik” écbub pacnpauoyka benapyckae topblgbldHae TapMiHanérii. Y pa-
Max ratae CaKubli Mbl MP333HTYEM:

. 6ibnisrpacito kpbIHiLay, NpbiCbBeYaHbIX NpayHiukan TapMiHanérii, — nepagycim nexcoikarpadiyHbix. Hikan Bbl
MoXale asHaémiuua 3 agnaBegHan Tabniuan. Ha xxanb, akpams lopblablyHara sHUbIKNSn3gblyHara crnoyHika, wro naba-
ybly cbBeT y 1992 roase y BblgaBelTBe “benapyckasi sHublknaneabis”, yce Tbist KPblHiLbl €Cblb LUsKKaaacTynHbIMI Anst
LaparoBara npayHika, Tamy Mbl NAsSHyeM y GnikanLwbiM Yace 3bMAChLILb iX aAckaHasaHbla BapbisHTbl Y dhapmaue PDF
Ha caliue Yaconica.

. Tabniuy cnpayHbiX, BapbIATbIyHbIX, 6E33KBiBaNeHTHbIX OPbIgYHBIX T3pMiHaY, dYHKLUbISHABaHbHE skix y Ge-
napyckam MoBe AOYri Yac Bbl3Hayanacs pycigikatapckimi abmexaBaHbHaMi. Mbl nAsHyem wTopasy nalblipaub Cb-
nic TapMiHay ratae tabniubl. MNMpanaHyem WaHoyHaMy YbiTady Aanydbiyua Aa HallbiX fekcblikarpadivyHbiX BbiCinak
LINsAXaM BbINYYSHbHSI CBaiX BapbisHTay nepaknagy, 3auemak, npanaHoBay HOBbIX CrioBay Ansl AblCKyTaBaHbHSA Abl
ranacaBaHbHS 3a nenubls BapblaHTbLl Y aagnasegHbiM pasbasene copymay (“lOpblabldHas TapMiHanéria: ctBaparima
pa3am”). AnoLuHse Lankam gatbiubllp i cbhicy nekcbikarpadivyHbix KpbiHiuay. Kani 3ayHamy ybiTady BagoMae Hevkae
lopblAblYHae BblAaHbHE, LWITO He3acnyaHa Ha Tpanina y nanspagHioto Tabniugy, nackaBa npociM naBefaMilb npa rata
y pagakubito (praunik@praunik.org).

. “HeBsANiYKi JanaMoXHik npayHika”, y sikim acbBATNsiEM HanbOmNbLL pacnayClomKaHbls NaMbifki, 3b sKiMi CyTbika-
touua 6enapyckaMoyHbIs HOPbICThI, Abl Aalouua KaHKpaTHbIS fapafbl, SK ix naseberHyub. 3axoasble YacbLen — raTbl
pasbAsen Mycilb yBeCh Yac nalubipauua.

Akpamsi Taro mMbi NASHyeM:

. CTBap3HbHE Ha GayblHKax pa3bAseny lpblabliHara CroyHivka nauiHcKix TapmiHay i Beipasay;

. 3bMSALLY3HBHE apTbiKynay, NpbICbBEYaHbLIX OpblabiMHae nekcbikarpadii 20-x ragoy XX cT., npayHiukiM TapmiHam
Crartytay Bsnikara kHsctBa Jlitoyckara abl Anbkitabay, nonbcka-ykpaiHcka-6enapyckim napanensm y BblKapblCTaHbHi
npayHiukix TapMiHay, aHanidy dyHKLUbIAHaBaH:HS IOPbIgbIMHAe TOpMiHanérii ¥ cy4acHan npace;

. pacnpaLoyKy aHrenbcka-benapyckara cricyHiuka npayHiukam nekcblki;

. cbrnica nagpy4Hikay 3 npaea, WTO BLIXOAINi na-6enapycky.

*N3skyem Acauplsiubli 6enapyckix Mmagbikay abl acabicta cn. Mikanato NanabapoasbKy 3a nagkasaHbisi indto bl NpbiH-
Lbin, WTo 6bINi 3aknaa3eHsbl y NagMypaKk CTBapaHbHSA raTara pasbaseny.

CrioyHik

Benapyckasi HaBykoBas TapMmiHanéria. Bein.10. TapmiHanéris npasa /
IH-T Benapyckae Kynetypbl. [MpayHas cakupis. Agasen nepubl. Capbis
V. Knira 10. — MeHck, 1926. — 104 c. — Ha Bokn.: TapmiHanéria npa-
Ba = La termonologie du droi.

3bBecTkKi

Anpauasay Mikona lN'ytkoycki. [MpaekT 6bly pasrnemkaHbl
i NpbIHATEI § TapMiHansriyHan Kamicii rymaHiTapHam cak-
upli IBK'y cknagse Iana Jlyuasiya, KaHctaHuiHa Miukesi-
ya, Asana Jlécika, CbusnaHa HekpaluaBiya, Ynaasicnaea
YapxbiHckara, Mikonbl MyTkoyckara. CnoyHik pacivicka-
6enapycki. 3135 TapmiHay. [agatak: Cbnic A3gp)ayHbIX
ycTtaHoBay. CrioyHik 6enapyckix TapmiHay.

CraHkeBiy £1. HekaTopblisi npayHiLkis TapmiHbl 6enapyckis = Some legal
Whiteruthenian Terms / KpbiBiuk. HaByk. TaBapbicTBa [MpaHuijwa Cka-
pbiHbl. — Hio-Epk, 1953. — 84 ¢. — Bibnsrp.: c. 8 (10 Ha3B.)

CnoyHik 6enapycka-paceicki, intoctpaupli 36 6enapyc-
KiX niTapaTypHbiX TakcTay. [lapatak: Paectap paceu-
CKiX TapMiHay.

CnoyHik topblabluHan TapmiHanérii: Benapycka-Pacelicka-lNMonbeki /
Anpau. A.lansk. — B.m., [1994]. — 80 c.

HappykaBaHbl Ha MallblHUbI-ApYKapubl i niTarpada-
BaHbl.

Jlonko M.O., LWWton N.N. KpaTkuit pyccko-6enopyccko-aHrMmMACKUn cro-
Bapb ANS opuanyeckux MHCTUTYTOB M dakynbretoB / [pod. roc. yH-
T. — 'pogHo, 1997. — 130 c.

Bnigy 3500 TapmiHay.

HOpblablYHbl SHUBIKNANeAbIYHbl CroyHik /benapyck. aHublknan.; Pag-
kan. C.B. KysbmiH, A.B. Manawsasiy, 'A. Macnbika, C.IN. Camyans, |.®.
Cawuaka, B.l. CemsiHkoy, C.®. Cokan, M.A. Tkauoy, I.[1. XaypaToBiy,
I.A. Ox0. — MH.: Ben3H, 1992. — 636 c.

Hapatak: Pacelicka-6enapycki CnoyHik topblablYHbIX
TopMiHaYy.
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Cnp3yHbis (BapbISATbIYHbIA, 6€33KBiBaneHTHbIA i A.N.) BapbIAHTLI Nepaknany:

Obligation\ob6s13aTensCcTBO abaBsna3’anbHiLTBa, 3abaB’sisBaHbHE, 3abaBsA3’aHbHe, absas’arnb-
HiuTBAa...

Claim\nck n'o3bly, N'03Ba, Nas’'oy, 3'bICK, ‘icK,...

Debtor\ gomkHuk [ayxko'iT, gayxH'iK, nasbly’anbHikK...

Share\akuus ‘akupbls, 6'oHAa,...

Business standing, reputation\nenosas penytauus cnpaBaB’asi panyT'aupls, 6i3Hac'oyckasn panyT'aubis,...

Deal, transaction\caenka yr'oga, rew’adT, KaHLW'axTbl, 3b43’enka,...

Colorable transaction\lNputBopHas cgenka (n. 2 apt. 171 I'K) npbikigH'asa yroga,..

Avrtificial transaction\MHumas cgenka (n. 1 apt. 171 I'K) y’siyHas yroga,...

Penalty\HeycrToiika Hsicn’oyniBacbLb, HAYCT OMKa...

Forcible confiscation\ MpuHyanMTensHoe nabstTue npbIMyc’oBae ...

3Baxalima: BapbIsiHT “NpbIMycoBasi KaHdickaubls” agxinseuua,
60 n. 6 apT. 236 K Ha3biBae “koHducKaumo” NpbIBaTHLIM Bbl-
nagkam “m3baTtmns”, r. Takcama apt. 244 K

Testator\zaBeluartenob 3aBsWY anbHiK, TacT’aTtap,...
Testament\saBeluaHve T3CTaM’3HT, TACTaM’SHT, 4AaCTaM’ 3HT,...
Bequeath, (to) make one’s will\3aBewatb 3aBAWY alp, ...
Plaintifiictey nasblyH'iK, 3blcK'antHik, icbL’eL,. ..
Escheat\BbiMopoyeHHOe nmyLLecTBo agMm’epnas ma’émacbup,...
Duty\nownixa M’bITa,...

3Baykarima: M’biTHbI 360p = custom duty (TaMoxxeHHasi noLnuHa)
Notification, writ\ nsselueHne Hak’as,...
Corpus delicti\nonnyHoe igo,...

3Baxarima: HANpbIN'iYHbl = “HenanmaHbl 3b niLom”
Adult, of the full legal age\coBepLueHHONETHUI nazp’ocnbl, nayHarag oBbl,...
Jurisdiction, cognizance\noacyaHocTtb naac’yaHacbUb, Naac’yaak, naac'yastea. ..
Legal act\topugnyeckoe gencreme topbla’bl4Hae A3’esHbHe, Np’ayHbl n'actynak,. ..
Bail\lTopyka pyka'eMcTBa,...
Attendance, presence (non-appearance, default)\fiska (HesBka) CT'aHbHe (HACT aHbHE), ayKa (Hayka)...
Arbitrariness\ npounsson camag’big, ...

Administrative offence, delinquency, misdemeanor\agmnHnctpatume- | (agmiHicTpaL biiHas) npae’iHa, Npae’iHka, npas.’iHHackLp,...
HbIM MPOCTYMOK

Signatory\nognucaswuiics nagnic’aHT, nagnic’aHsl, ...
Previous convictions\cyaumoctb cyn’oBacbLlb, C'yoXaHacblp,...
Writ\VickoBoe 3asiBrneHune nasblyH’bl NiCT, Na3’0yHbl FIiCT, ...

To commit a crime (encroachment)\CoBepiuuTb npecTynneHune (no- | yubiH'iub, 3pab’iub (3naybiHcTBa\3amax),... 3Baxarima: “3ba3sn-
KyLueHve) CbHALL" Mae cTaHoy4ae agueHbHe (Hanp., 3bA3ANCbHALb 3aay-
My, MPOIO, repaivHbl y4blHaK i A.M.)

[bik nadasatima X ceae 8apbissHMbI v adnasedHbiM ¢hopyme anbbo dackinaliva Ha praunik@praunik.org!

ApuypaHbHe Ui agvyx3HbHe? (aHr. alienation)

CnoBa ag4yxaHbHe, NabyaaBaHae Ha NagMypKy ThinoBara 6enapyckara cknagHiky (napayH. “dyxbl”, “dy>KbIHCKI”, “dyxalLl-
Ki” i 4.n.), écbuUpb Lankam npbiManbHbIM, ane He ¥ opblablYHbIM KaHTakebLe. CrioBa “agyvyxaHbHe” 3baynseuua aHansaram
NaHATKY KnsicbiYHaw HMeukan ginasodii Entfremdung (Hanp., cnylwiHa Kasaub, “MapKcbicLKast T30pbls agqy»XaHbHA", “aK-
3bICT3HUbBINHAA agyyXaHacbLp”). Y raTbiM 3Ha4dHbHI 6enapyckae “agqyxaHbHe” agnaBagae aHrenbckamy estrangement.

AfHak y npayHiUKix T9KCTax BapTa yKblBaup iHWae HGenapyckae crnoBa — afuypaHbHe (ag A3esicnoBa “aguypaup’).
Hanp., npblHUbIN HeaaTblkanbHacbLi YnacHackui ¥ apT. 2 K na-6enapycky Myciub ryvalb HaCcTYMHbIM YblHAM:

npaea ynacHacbui, Habbimali 3aKOHHbIM criocabam, axoysaeyua 3akoHaMm i abapaHsieyya d3sipxxaeadl, se HedamblKarb-
HacbUub 2apaHmyeuyua, a rnpbiMycosae aduyypaHbHe daryckaeuyua morsbki na Mamsieax epamad3kali HeabxoOHacbkUi npbi
8biKaHaHbHI ymosay U napadkKy, 8bi3Ha4aHbIX 3aKOHaM, 3 C80e4aco8bIM i MOYHbIM KaMraHcasaHbHeM aduypaHae Maémach-
ui anbbo 3200Ha 3 nacmaHosal cyda.

LlenaBbis Ui usanecHbis (nawkomxaHbHi)? (Physical\bodily injuries)

Kani yanaBek (Ui iHWag icToTa) aTpbiMay, Aa Npbiknagy, Y aBapbli, NawkoaXaHbHi uena (pyki, Hari, Tynasa, ranasbl
Obl iHLW.), TO raThiA NaLIKOA4XaHbHi Tak i Tpaba Ha3sbiBaLb, abo: LenaBbis NallkomkaHbHi. Ane na Tanesisii n pagblé
“BsilMaloUb”: USNEcHbIsS NawkoaxaHbHi. HibbiTa ¥ Genapyckai MoBe icHye HSi cnoBa Lena, a crioBa usanecsl, aj
sikora N usinecHbl. Halwbls YknaganbHiki cnoyHikay MaxaHiyHa TyT nepanicBatoub CroBbl 3 paceickix. Ane pacenc-
Kas MoBa Yy nabynoBe crnoBay écblb HaATa apxaiyHan (nagnernas ynneiBy LapkoyHacnaBsiHcKak MoBbl). Ha mecubl
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LapKkoyHacnaBsiHLWYbIHbI, LUTO BblKapbiCTOYBaeLlua Yy cydacHaln pacenckan MoBe, Y Hallan — naHyoub cBae Maaani
cnosadapmaBaHbHA. | rata He BbiNagkoBa: cydacHas benapyckal MOBa ckrnanacsi Ha nagcTaBe XXblBOW HapogHaiw
MOBbI 3yciM HagayHa (XIX — nayaTtak XX CT.) i Mae TpbiBanbis CyBaA3i 3b €10 Abl XKbIBiLLa sie cokaMi. [blk HAaWTo Tbis
“uanecHacbub”, “uanecHsbl”, “6ecbusanecHbl” y AavblHEHbHI Aa KAHKP3TbIKi — NallkofXaHbHA uena. Bocb xa, kaneri,
Hanpoblknag, n. 1 apt. 147 KK PB:

HaymbicHae npbiubiHEHbHE Us)KKa2a uesiagaza nauwkooxxaHbHs1, mo 60K nawkoOxaHbHs1, HebsicbrnedHaza 01151 XbiUbUs,
anbbo maeo, wmo 8bIKikae cmpamy 3POKY, MayreHbHS, CrbIXy, SKO2a-Konb8eK opaaHa anbbo cmpamy eopeaHaMm 5120
QQYHKUbISY, CMbIHEHbHE UsKapHacbyi, MCbIXiYHy0 xeapoby, iHwbl pasnad 30apoys, cnasrydYaHbl 3 mpbieanali cmpamal
azynbHal npaya3damHacbyi H9 MeHW 4YbiM Ha aOHy mpauiHy, anbb0 Kani ebiknikae pasnad 30apoys, 3bes3aHbl 3 mpay-
mal Kocmak ckerlemy Ha mapMiH 38biW YambIpox Mecsyay, anbbo yeacabnsieyua y He38apOmMHbIM ravyeapaHbHi meapy
U wnbli, — Kapaeyya abmexasaHbHeM 8051 Ha mapMiH a0 mpox da nsAyj 200 anbbo nazbayrneHbHeM 805 Ha MIpMiH ad
Yambipox Oa sacbMi 200.

Bbipak”, “npbicya” anb60 “npbiraBop”? (aHr. sentence, verdict)

CnoBa Bblpak IBaH HacoBiu 3adikcaBay 3 gByma 3Ha4yaHbHsMI: «1. Cyabba, onpegenenue. 2. topug. Cynenckoe
peweHue» (CnoyHik 6enapyckai moBbl. MH., 1983. C. 93). Y “benapycka-pacirickim cnoyHiky M. bankosa i C. Hekpa-
wagiva (MH., 1926) Takcama ybiTaeM: «Bbipak M. — onpegenexue, npurosop (Cynose! Beipak)» (c. 70). Cnosa npbira-
BOp He dikcyeuua crnoyHikami 20-x ragoy, 3aToe LWhblipoka aasntocTpaBaHa y pycidikaTapckix napnax paassHckae nek-
cbikarpacii. CnoBbl 3 raTbiM KOpaHeM — raBop — Haarysn Hs MawLub Nawbip3HbHA ¥ 6enapyckan moBe. MNapayHaewm:
(pac.) croBop — 3MO0Ba, YyroBOp — yMOBa, BbIrOBOP — BbIMOBa, AJOFOBOPEHHOCTL -— AanoBa (AamoyneHacbub) i I.4.
CnoBa “npeicyn’, skoe 3pagyvac ycé x Tpannse y none 3poky BCCPayckix BblgaHbHsAY, dikcyeulua, y npbiBaTHacbLi, i
“benapycka-pacinickim cnoyHikam” M. Barikosa i C. Hekpawagiva: «[lpbicya M. —— cyfebHoe pelueHne, npucyxgeHne».
CnoBa ratae mae BbipasHyto 3TbIManérito: npbicya ag npbicyasiub. AA3iHbl Hegaxon raTara crnoyua — 3aycéaHas He-
6acbneka TadpTanérii: npeicyq cyga. Bocb xa, kaxam, Bblpak, npbicya Abl nassbAraeM HepapayHbiX “npbiraBopay”!
Hanp., n. 6 apt. 370 KIMK PB:

Boipaki BapxoyHaza Cyda Pacrybniki benapycb abckapdxeaHbHIO k! anpamacmasaHbHIO Y KacaybiliHbiM rnapadky He
naonsiaaroupb.

3b iHWwara Goky, crnosa “npbicyn” Aa3Barnsie HaM YyHikaub 3anillHsra YKbITKy ¥ npayHiukim TakcbUe crnoea “cyq’, WTo
6e3ymoyHa écbLb Nocam 3 rneasilya topblgbidHae TaxHiki. Hanp., n. 1 apt. 370 KIMK Pb:

AbsgiHasarnbHbl, A20HbI abapoHya Obl 3aKOHHbI padcmayHik, a makcama nayspnernsi anbbo npadcmayHik Maroub rpaesa
abckapdsiypb npbicyd y kacaublliHbiM napadky. (MapayH. pac.: obsuHseMbiIl, €20 3aWUMHUK U 3aKOHHbIU npedcmasumerib
erpase obxanosame 8 KaccauyUOHHOM r1opsiOKke npusosop cyda.)

’Ypa4dkaBaub, yaaykaBaHbHe” Ui “yaavapbiub”, “ynavapaHbHe”? (aHr. adopting a girl)

CnoBa “ygavapbiub” yTBOpaHae Ha nagmypky -godvep- (y-goyep-utb). benapyckas MoBa Takon crioBayTeBapanbHawn
Magani Ha Mae. Pacelickamy “godb (govepn)” agnaesgae 6enapyckae gadka (4odki), ag nagMypka ratara cnosa i Bbl-
TBOPHbIA: Aay4blH (3 YapraBaHbHeM K\4) — pac. J[OYEepPHWIA; AadybiHae NpaanpbieMcTBa — Jo4YepHee npeanpusaTme.
Tamy 1 nekcamam “ypoyepuTb, yaodepeHue” agnaBagalolb HaTypanbHblia 6enapyckis “yaadkasaub, yoadkaBaHbl”.
Hanp., n. 1 apt. 43 TK:

[3apxayHat pazicmpauybli nadnsearoub HacmyrHbis akmbl 2pamad3ssiHcKkaza cmaHy:

1) Hapod3iHbI;

2) y3aubyé wioby;

3) ckacasaHbHe winoby;

4) ycbiHoyneHbHe (ydaykasaHbHe);

5) ebicbesimneHbHe baybKoycmea;

6) 3bmeHa ivs;

7) cbmepub epamad3siHiHa.

”3apyka”, “3aknap”’ ui “sanor’? (aHr. deposit, security, pledge)

CnoBa 3aknad mae 3Ha4ydHbHe ‘rapaHTaBaHbHe 3BapoTy Masblki LWMsxam nepagadbl Kp3ObITOPY SIKOW-H. KalUTOyHaw
paybl, MaémacsLi”’, a Takcama “caMa pad, NnakiHyTas Tamy, XTo Aay nasbiky”. 3 3Ha4SHbHEM “rapaHTbif, [oKa3, CbBea4YaHb-
He” HaTypanbHbIM ECbLib CIOBa 3apyKa.

Bocb xa, y 1opblabIYHBIM KAHT3KCbLE KaXXaM: 3aKknaj, 3aknagaTpbiManbHik, 3aknagagaBanbHik (kona cyb’ekrtay 3aknagy
BbI3Ha4yae apT. 315 IK). Ha 6nbiTaima x i3 cnoBamM “3aknadHik”, Takcama nabygaBaHbiM ag NagMypKy 3aknag, sikomy y
pacenckan MoBe afnaBsifae CroBa 3a70XHUK (aHr. hostage).

Hanp., n. 1 apt. 317 I'K:

lMpadmemam 3aknady moxa Oblyb ycansakas Maémacbub, y mbiM 1liKy paybi Obl payasbis rpasbl (nampabasaHbHi), 3a
8bIHsIMKaM MaémacbUi, 8biHmMal 3 abeay, nampabasaHbHsIY, AKis HernapblyHa 3besi3aHbisi 3 acoball Kpadbimopa, y npbl-
gamHacbUj, nampabasaHbHsy ab aniMaHmax, ab nakpbiubyi WKoObI, rpbiubiHEHal 520 XbiubUto anbbo 30apoyio, Obl iH-
WhIX npaeoy, cacmyrika siKix iHwal acobe 3abapoHeHa 3aKOHaM.
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TacTtam3HT Ui 3aBsAWYaHbHe? (aHr. testament, will)

CnoBa TacTaMaHT oikcaBani cnoyHiki 20-x ragoy. “TactamaHT, M. — 3aBellaHne”. boiTaBana sHo 1 y cTapabenapyckan
MOBE: TACTaMeHTb — 3aBsLlaHbHe. YnacsLiBae sHO 1 nonbckan mose. Myciub, 3 ratae npblybiHbl Ar0 1 He (hikcaBani aka-
O3MiYHbIsi CNOYHIKi, Bblgaa3eHbis nacbnsa nactaHoBbl CHK BECCP 1933 rogy. AgHak MayneH4as npakTtbika kaHua 80-x i ¥
90-x ragoy Wblpoka KapbiCTaelLa crioBam TaCTaMaHT sk aAdkBaTaM 3aBsildaHbHe. Y CyBA3i 3 raThiM 3bA3iynsie nepaHoc
y Li3pary HarlHoyLWbIX NeKcbikarpadiyHbIX KPbIHiLAX CMOBa TaCTaM3HT Yy LWapar cactapanbiX, 65930yMHa KanbKytodbl agna-
BeOHbIS apTbIKyNbl CBaiX NanApagHikay.

Hanp., n. 1 apt. 1052 T'K:

TacmamaHm moxa bblub rpbi3HaHbl CyOOM HecarpayOHbIM rna rnosbiee acobsbl, npasbl anbbo 3aKOHHbIS iHMapachkl AKOU
napywatbl 23mbIM macmamaHmam. AcripadeaHbHe macmamaHmy da aOKpbiUbysi crnadybiHbl He da3sanseyua.

Sk na3bbecHyUb KanbKi 3 pacelickae “npadcmaynsyb”? (aHe. represent)

MoBenaTh; NPpMBOAMTL AOoKa3aTenbCcTBa, CNpaBky U T.M. — najasalb, NPbIBOA3ILb;
NpeaocTaBnATb CNUCKM — NagaBallb Cbichbl;
npeacTaBnATb Ha pacCMOTPEHWE, YTBEPXKAEHNE — NafaBallb Ha pa3rsz, 3aLbBApAK3IHbHE;
npeacTaBnaTb coobpaxeHns — NpbiBoA3iLb (NagaBalb, NPa3sHTaBaLb) MepKaBaHbHi;
HocTaensaTtb B kKakoe-nnbo Mecto — npbicTaynsiub, CTaBilb;
MpencTaenATb cBMAETENEN K 4ONPOCY — NpbicTaynsupb (CTaBilb) CbBeAaK Ha AOMbIT;
3HaKkoMUTb, pekoMeHA0BaTb — 3HaéMilpb (Karo 3b Kim), pakamaHAaeallb, Mp333HTaBaub;
MpencTaenATh (K OpAEHY, Harpage v T.M.) — Bbinyyaub Ha y3Harapoay;
M3ob6paxaTb — MansiBaub, Nakassalb, BbIBOASILb;
0. Bbi3biBaTh YTO-NMOO, NPUYNHATE — BbIKIiKaLb, MNPbIYbIHALL;
COCTaBNsATb — CkNagalb; 3Ta paboTa He npeacTaBnsaeT 6onbLUNX TPYAHOCTEN — raTa nNpaua He BblKrikae BANiKiX
LisKKacbLAY;
11. MpuHumaTh Ha cebs obpas koro-nMbo — npbikiaBauLa (KiM-4bim);
12.  BoobpaxaTb — ysaynsub;
13. [daBaTtb npeacTaBneHne — TaaTp. Nakasealb, NP333HTaBalb;
14. ABnaTbcs — 3baynauua;
BbITb — OblLb;
MpencTaBnsaTb cobon — yAynsLb, panpassHTOYyBaLlk;
CocTaBnsTb — cknagallb;
15. BbITb NpeacTaBuTeENEM — panpasaHTOYyBaLlk, BbISYNALUb (aXbILbLAYNALb) iHTapackl (MayHaMoLTBbI)

SOVoNIORWON =

Hanp., n.1 apt 5 3akoHy ab abapoHe npaBoy criaxblyua ag 9 ctyaseHs 2002 r. Ne90-3:

BoipabHik (ebikaHayua, npadasay) abassizaHbl ceoedacoea rpbieod3iub criaxblyuy HeabxodHyro U rpaydsieyto iHghap-
Maupblro rpa riparnaHaseaHbisi masapbl (pabomsl, nacryei), sikas adnassidae ycmaHoyneHbiM 3akaHadaycmeam Obl 38bl4all-
Ha nadaeaHbIM y pa30pobasbiM 2aHOsi, buimassiM Obl iHWbIX 8i0ax abcry2oyeaHbHsI criaxblyyoy nampabasaHbHs1y 0a
3bmecmy U criocabay npa3sHmaubli makoli iHghbapmauypli. [Na acobHbix gidax masapay (pabomay, nacnyaay) neparsik Obl
criocabbl iHhapMasaHbHS criaxbiyua yemaxayniearoyya Ypadam Pacry6niki Benapyce.

”OamoBa” ui “garaBop”? (aHr. contract, agreement, treaty)

Benapycki kopaHb —MOB (Nagmypak “moBa”) écbLib CKpalHe nNpagyKTblyHbIM crioBacdhapMaHTam: admosiyb, admosiyua,
damosiyya, ebiMasiub, yMosiyua, pasmaynsaub, npamosiub, ymosiyya, ebiMaynayya i a.n. A raTbix npbiCTaykaBblX A3esiC-
nosay yTBapblInics Ha3oyHiki BbIMOBa, NpaMoBa, pa3moBa, yMoBa, nepamMoBbl, JamMoBa i 4.1.

CnoBa 2asapbiyb xoUp i YKbiBaeuua (nobay 3 kazaub, MO8iUb), ane Ha3oyHiKi, yTBOpaHbIsi ag Aro npbicTaykaBbix op-
May amarnb He BblKapbiCTOyBawLLa. Ix Mecua 3anmarolb yTBapaHbHI 3 KOpaHeMm -MoB-. [lapayH. pac. ebizogop i Gen.
8biM0o8a, c2080p i 3Moea bl I.4. Tamy HaTypanbHbIMi BapbiHTaMi ECbLib akypaT JaMoBa 1 nepamoBbl. 3acTaela Tornbki
WKaaaBaLb, LWITO adilbIfHbISA BbliAaHbHI (Hanp., ra3aTta “3Ba3aa”) HanvacbLel ynapra irHapytoLb 3aKOHbl NHMBICTbIKI. Ane
Ha Toe rata “3Ba3ga”, a Ha “8opka”. Bocb Xa, nasbbsiraima HeJjap3a4HbIX pacerckix kanek!

Hanp., n. 2 apt. 392 I'K:

Kani nacbnsi 3akno4YsHbHSA U 0a cribiHeHbHSI 03esiIHbHSI 0aMoeb! MPbIHSIMbI iHWbLI akm 3akaHadaycmea, wmo ye8o03iub
abaes3koebisi Ond bakoy npasinbl, iHWbIS, YbIM MbIsi, sKis 03elHidarni npbl 3aKYSHbHI 0aMo8bl, YMO8bl 3aK/oYaHae
OamoebI nasiHHbI bbiUb rpbieed3eHbisi y adnasedHacbyb 3 3akaHadaycmeam, Kasi iHwae He npadyanedxaHa 3akaHadayc-
meam.

”Cknap” ui “cactay”? (aHr. staff, membership, structure)

HoBbl “TnymavanbHbl cnoyHik” 1996 rogy ypawue He nagae pagssHckara ataBiamy “cactay”. Tonbki cknag. Bocb xa,
LWaHOYHbIA Kaneri, Ha 6onuecs BbikapbICTOYBaLb kaHYaTKOBa NeranisaBaHbl BapbisHT “cknaf” Abl BeITBOPHbIA af sro! Pa-
cenckamy x croBy “cknag” (aHr. storehouse, depot) agnassgatoup “marasin” (Hs GnbiTaub 3 kpamaii!), cxosilya.

Kaxxam: cknad 3nadblHCTBaA, cK1ad akubiiHapHara TaBapbICTBa, Y ckiiad3e Bolckay, acaboBbl cki1ad, cknad npasbl-
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AbltoMa i g.n.

Hanp., apt. 12 MacTtaHoBbl Pagpl Minictpay Pacny6niki Benapyck ag 31 kactpbivnika 2001 r. Ne1585 “IMbitaHbHi MiHic-
TapcTBa PiHaHcay Pacnybniki Benapycbk”:

[ns kanekmblyHaza abmepkagaHbHSI Halibonbw iCMOmMHbIX MbiIMaHbHSY | 8bINpauoyKi pawasHbHsY na ix y MiHgiHe 3a-
cHoysaeuyua Kanezis y cknadse MiHicmpa (3acaduybika Kaneeii), 520 3acmynHikay i KipayHika anoyHaza kaHmMposibHa-
paeiziliHaza kipayHiumea (3 nacadbl), KipayHikoy 0anapmamaHmay MiHgiHa Obi iHwbIx pabomHikay. Jlik i napcaHanbHbI
cknad Kaneeii 3aybsspoxaeyua Padal Minicmpay Pacrybniki benapyces.

LI T

”CypoBacbLb”, “cymaxaHacbub” Ui “cyasimacbLb”? (aHr. previous convictions)

Benapyckai moBe BbITBOPHbIS CroBbI 3 cydikcam -iM- He ynacbuiBbid. Cnosa cyAsimacblb, HaTypanbHa, He dikca-
Bani gaeefHiki 20-x ragoy. Pac. cyammbliii (aHr. smb who’ve got previous convictions) agnaesigae 6en. cymxaHbl, To 60k
“Ton, karo cyasini”. Tamy mardsiMa yKbiBaub “cymkaHacbLb”. 3b iHWwara 6oky kani Mbl Kaxam “cyqoBbl Bblpak”, TO NariyHa
BbIBECbL, 1 “cyaoBacbLb”. ANoLHsie Yc& OonbLu nalbipaeyya y MayreHyain npakTbilpbl, ane mae HeBsifniykyo xiby — na-
panenbHae 3Ha4YaHbHe, briskae pac. “cygenctso” (aHr. judging, refereeing, umpiring). Bock xa, 6enapyckas 1opbiablivHast
TapMiHanéria Myciub y 6nixkanLblA rafgbl CnblHiLLA Ha aAHbIM 3 r3ThIX BapbIsiHTax Abl Naszbasiyua HegapayHan “cyasiMach-
ui” 1933 roay.

Hanp., n.1 apt. 8 KK:

Cydosacbub (cydxaHacblb — p30.) Obl iHWbISI KPbIMIHaIbHa-pasasbisi Hacmyrcmeki y4biHeHbHS acoball 3raybiHemea
Ha mapbImopsbli 3aMexHae 038pxasbl MaroUb KpbIMiHaIbHa-npasagoe 3Ha43HbHe 0115 pa3besi3aHbHS MbiMaHbHS 1pa Kpbi-
MiHanbHyt0 adkasHacbUb 2amal acobbl 3a 3r1a4ybiHCMea, y4YbIHeHae Ha mapbimopsbii Pacry6niki benapyck, y adnasedHa-
cbUui 3b Mi>kHapoOHbIMi Oamosami Pacrybriki benapyce.

lpaysie bydse.
lpanaHoysaliye ceae sapbisiHMbI 05151 ObICKymagaHbHs!
KpbiHiLubl
1. TnymavanbHbl croyHik 6enapyckai Mosbl. MH., 1996.
2. M. Bankoy, C. Hekpawagiy. Benapycka-pacincki cnoyHik. M., 1926.
3. B. JlacToycki. Magpy4yHbl paciicka-kpblycki (benapycki) cioyHik. KoyHa, 1924.
4. FOpblablyHbI 3HLBIKManeabivHbl CrioyHik /benapyck. aHugiknan.; Pagkan. C.B. Ky3bmiH, A.B. Manawasiv, A. Macnbl-
ka, C.MN. Camyans, |.®. Cawyska, B.l. CemsHkoy, C.®. Cokan, M.A. Tkadoy, I.IN. Xaypatosid, |.A. KOxo. — MH.: Ben3H, 1992.
5. A. CtaHkeBiu/360p TBOpay y AByx Tamax. T. |. — MH.: BeigaBeuTtsa “OHubiknaneabikc”, 2002.
6. M. Cusuko. Kynbrypa moBbl. MH.:TaxHanoris, 2002.
7. T. CanaBsiHubIK. MNpadeciiHbl Ui npadecisHanbHb!. Mpa dyHKLbISHaBaHHe opbIgbIYHbIX TapMiHay//PogHae cno-
Ba — Ne4, 2001.
8. www.svaboda.org: Beinycki nepagay “KbiBas mosa” Ha pagblé “Ceaboga”
9. AHani3z MoyHan npakTbiki razatay “Hawa Hisa” gbl “3BA3ga”.

10.  pamapgssiHcki kogake, MpamagssHcka-npaiacyanbHbl KOA3Ke, KpbiMiHanbHbI KoA3ke, KpbiMiHanbHa-npawuacyarnb-
Hbl KOA3KC, Koaake ab agmiHicTpaubinHbIX npaBanapyLwaHbHAX Pacny6bniki benapycb (Ha CEHbHSALLHI A3€Hb iCHYOLb TOMbKi
na-pacewmcky).

Belarusian Legal Terminology — a Short Overview

B ULADZIStLAU BIELAVUSAU

Utadzistati Bietavusati (born in 1984 in Homiel) — bachelor of law, a Belarusian State
University fifth year student, faculty of international relations, international law department,
also studies philosophy at Bielaruski Kalehijum. Specializes in the European law. Preferable
spheres of juridical realm — the legal functioning of mass media, the jural mechanism of the
introduction of bilinguism in various countries, the legal institutions of the European Union and
the Council of Europe, sociology of law.

Should there be a nation ashamed of being ignorant of her own law,
especially our folk, that not in alien, but in own tongue its statute
hath, and any time can fathom how to fend off the wrong.

From the address of Lel Sapieha

to all the estates,
Statute of 1588

One of the basic goals of the journal ‘Pratnik’ is the elaboration of the legal nomenclature of the Belarusian language.
Within this section we are proud to introduce;
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1) the bibliography of the sources on judicial terminology, — primarily of the lexicographical ones. Below you can make
yourself familiar with the corresponding table. Unfortunately, almost all those sources are hardly available for a common
lawyer with an exception of the juridical encyclopedic dictionary which was issued in 1992 and can scarcely be regarded
as a worthy source at the present-day time. That's why we are planning to input their scanned PDF versions on the web-
pages of our journal.

2) the table of disputable, multiform, mal-equivalent legal terms, the usage of which for a long time has been dependent
on russification restrictions. We are planning to broaden constantly the list of terms represented here. We are also inviting
our distinguished readers to join our lexicographical adventures through putting forward their variants of translation, notes,
opinions and proposals of new words for public discussion and voting for the best variants in the respective section of
our Internet-forums (“The Judicial Terminology — let’s develop it together”). This also deals with the list of lexicographical
sources. If you do notice some legal edition which hasn’t undeservedly been included into the table, we shall be grateful if
you let us know about this (praunik@praunik.org)

3) “short manual of a lawyer”, in which we attempt to illustrate the most common mistakes of Belarusian-speaking law-
yers and give certain advice on the ways to avoid them. We invite you to visit our web-page as far as this section is planned
to be constantly growing.

Besides, we are planning:

1) to present a short legal dictionary of Latin terms & expressions on the pages of this section;

2) to present series of articles on judicial lexicography of the 20s of the 20" century (short period of the “Soviet promotion
of the Belarusian language” which ended up in the 30" with most severe Stalin repressions towards all national activists),
to the legal terms of the Statutes of the Grand Duchy of Lithuania (Litva) and to the Al-Kitabs (Muslim texts written in old
Belarusian), to the Polish-Ukrainian-Belarusian parallels in the usage of legal terms as well as to the analysis of the judicial
nomenclature functioning in the current press;

3) to elaborate an English-Belarusian Legal dictionary;

4) to introduce a list of the manuals for lawyers which has been edited in Belarusian.

Dictionary

Benapyckas HasykoBasi TapMmiHanéria. Bein.10. TapmiHanérig
npaBsa / |H-T Benapyckae Kynetypbl. [NpayHas cakubis. Agasen
nepwbl. Capbis V. KHira 10. — MeHck, 1926. — 104 c. — Ha
BOKI.: TapmiHanéria npasa = La termonologie du droi.

Notes

Worked up by Mikota HutkoUski. The project was considered and
accepted by the Terminology Committee of the IBC humanities
section, composed of Ivan ktucevi¢, Kanstancin Mickievic,
Jazep Losik, Sciapan Niekragevi¢, Utadzistati Carzynski,Mikota

HutkoUski. Russian-Belarusian Dictionary. Comprises 3135
terms. An appendix: a list of public offices. A dictionary of
Belarusian terms.

2 CraHkeBiu £A. HekaTtopbls npayHiukia TapMiHbi Genapyckia =
Some legal Whiteruthenian Terms / KpbiBiuk. HaByk. TaBapbic-
TBa MpaHuiwa CkapbiHbl. — Hio-Epk, 1953. — 84 ¢. — Bibnarp.:
c. 8 (10 HasB.)

A Belarusian-Russian Dictionary, examples from Belarusian lit-
erature. An appendix: a roll of Russian terms.

3 CnoyHik topblgbldHan TapmiHanérii: benapycka-Pacencka-lNonb-
cki / Anpau. A.lansk. — b.m., [1994]. — 80 c.

typewrited and later lithographied

4 4. NNonko M.O., Wton N.W. KpaTtkuit pyccko-benopyccko-aHrnuii- | about 3500 terms.
CKWIA CroBapb Ans PUANYECKUX MHCTUTYTOB U chakynbsteToB /

I'poa. roc. yH-T. — pogHo, 1997. — 130 c.

5 HOpbIAbIYHbI 3HLbIKNANeapivHbl CroyHik /benapyck. aHubIknan.;
Pagkan. C.B. Ky3bmiH, A.B. Manawasiy, "A. Macnbika, C.I1. Ca-
Myanb, |.®. Cawyaka, B.l. CemsaHkoy, C.®. Cokan, M.A. Tkauoy,
I.M. XaypaToBiy, |.A. Ox0. — MH.: Ben3H, 1992. — 636 c.

An appendix: Russian-Belarusian Dictionary of Legal Terms

Review of the article (full version available in the Belarusian part of the journal):
The article comprises three parts: (1) introduction of the terminological goals of the journal ‘Praunik’, (2) table of the

disputable, multiform, mal-equivalent legal terms, and (3) presentation of the “short manual of a lawyer” where the usage
of certain terms is being described in details.
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LibiBinbHae Wi rpamaa3faHckae?

B KIPbIN KACbLUAH

Kipbin KacbusH (Hap. y 1982 r.) — HaBy4aeuua Ha marictapckan nparpame Ba YHiBapCbIT3-
ue bpamaHy, HameuvubiHa. ABcanbBaHT aga3saneHbHs “MikHapogHae npasa” aKynsTaTy MixX-
HapoAHbIX cTtacyHkay BIY. ManiHa topblablYHbIX iHTapacay — npaBa Jypanenckara 3bBA3y
i A3apxaBay-yasenbHiuay y KaHTaKCbLe aypaneickara npasa, dypanencki BantoTHbl 3bBA3,
caublsnéris npasa.

Hesk Ha gopyme “TipayHika” 3bsigiycsi donic, y sKiM S2oHbl aymap ananseay, wmo mpaba navaub Ha3bigaub rpasa He
epamadssHckim, a LibIBINTbHBIM LI LIbIBINTbHA-npayacyanbHbiM. A Hacampay SiK CrlywHa: UbleinbHae Ui epamad3siHcKae?

Onsa nayatky nacnpabyem 3pasymelpb, YblM afpo3bHiBaloLLa NaHATKI “epamad3sHeki” | “UbiginbHel”. CnoBa “ubieirnb-
Hbl” Mae nauiHckae naxomkaHbHe (civilis), i ¥ TbiM Ui iHWbIM BbIFMSA3e NpbICyTHIYae Ui He YBa YCix aypanenckix MoBax.
Hanpebiknag, aHrenbckae “civil” i HameLkae “zivil” écbLb NpbIMETHIKaM, siki Ha 6enapyckyto nepaknagaeuua sik “UbiginbHbl”
Ui “epamadssiHcki” (Hanpoeiknag: We have to respect civil rights — Mbi Mmycim nasaxauk 2pamad3siHCKis npasbi). YnacHa
TapMiH “civilis” y nayHbl cnocab cyryyHbl iHWaMy TapMiHy ‘civitas” (MecTa, ropag). [9Tbis crnoBbl NaxoAssub af agHaro
naujiHckara kopaHsa “civ”. Y capagHsaBeydbl AWY3 He Obina Bagomas posbHila namik Asspkasan (civitas, res publica) i
rpamaasteam (societas civilis, populus). Arne nagctaBoBbIM C3HCaM crnoBa “civitas” €cbilb WITOCLLI bonbLiae, YbiM “mecta”
ui “rpamagatea’. “Civitas” TbiublLLa Takcama nNaniTbl4HbIX Npauacay i cnocabay, y skist Mbl cnpabyem apraHizaBaub HallbIs
naniTel4YHbIA, CaubISANbHbIA | idanaridHbia cTacyHki. “Civilis” écbLb iHOBIBIA, rPamMa3siHiH, Siki Mae npaBa ycTynalb y KaH-
TPaKTHbISA AaYblHEHbHI 3 CyrpaMagasHaMi 3rogHa 3 Hopmami po3HbIX raniHay npasa.

3bBepHeMmcs 3apa3 Aa crnoyHikay. Ane kab nakasaub 60nbll SickpaBa 3Ha43aHbHE CrioBay “epamad3siHeKi” i “UbI8inbHbI”,
Tpaba BblkapbICTaLb TakcaMa CIoYHiki YkpaiHckae i nonbckae MoBsay.

TnymavanbHbl croyHik nag pagakubian K. Kpanisbl nagae cnosa “epaniad3sHCKI” y OBYX 3HAY3HbHSAX:

1. Aki mae agHoCiHbI Aa NpaBaBora CTaHoBIWYa rpamaa3ssHay y Asspxase. [pamad3ssHCKi K0O3KC. [pamad3siHCKis rpa-
8bi. [pamad3sHcKis 3akoHbI. /| HakipaBaHbl Ha KapbiCbLb rpamMaa3Tea, ynacbLiBbl rpaman3saHiny. [pamad3sHeki abasssak.

2. HeBawckoBbl, LbIBifbHbI. 1

CnoBa “UbI8inbHbI” Mae Takcama [Ba 3Ha4Y3HbHI:

1. He BaiickoBbl; rpamMag3sHCKi.

2.4ki Mae agHOCIHbI 4@ HEBAMCKOBbLIX HOA3EN, HanexXblUpb, yriacbuiBbl iM. LibIBiNbHbIS Ynaapl. LbiBinbHbI cya.2

Bapaw, ratbl CNOYHIK Hs écblb JackaHamnbIiM y3opam Genapycka MOBbI, XyTUY3l raTa Npbiknag 3aMauaBaHbHSA ¥ OPYKY
cBoeacabnieara “psgaraBaHbHA” MOBbI, ikOe afbbiBanaca 3a caBeTaMi. Ane af Taro Yacy cbiTyaublsl HA HagTa 3bMsHINa-
cs1, TaMy BapTa 3bBsipHyLLIa Aa [oCcbBeay cycenssy.

3a caBeTami yKkpaiHCkasa TapMiHanéris Takcama 3acbmsadyanacs croBami pacerickara naxoa)XaHbHsl, ane HanayHa Hernbra
Kasaub npa Toe, WTOo raThl “iMNaT” 6bly poyHbI Genapyckamy.

TakiM YblHam, y HalbIM BbiNaaKy BapTa 3bBAPHYLILIA Aa YKpaiHCcKara CrioyHiKy, ski €cbLb CydacHbIM cnoyHiky Kpanisbl, a
JaknagHen ga agsiHauuauiTomHara CnoyHiky ykpaiHckar MoBbl nag pagakubiav binogiga. datbivuHa cnoBa “epamadssiHeki”
(epomadsaHcbKULll) raTbl CAIOYHIK 3bMSALIYae HaCTYMHbIA apTbIKynbl:

1. MNpbIMeTHIK Aa “epamadssHiH” (epomadsHuH) y CaHbCce “acobbl, LUTO HanexXbllb Aa cTanara HacernbHIiLTBa SKOn-He-
Oya3b A3sipKaBbl, KapbiCTaeLLa sie NpaBami | BbIkoHBae abaBsiski, ycTansiBaHblsl 3aKoHaMi raTan aAssipxasbl’.

2. YnacbUiBbl CbBAAOMaMy rpaMmaassiHiny. // CkipaBaHbl Ha KapbiCbLb rpamaa3TBy.

3. HeBaickoBbl, LbIBiNbHbI.3

Ane Hanbonbll UikaBbIM ECbLib TOE, AK Najaeuua Y CroyHiKy cnosa “UbiginbHbl” (YusinbHull). iHO Mae 3 3Ha4Y3HbHI.
3raparima asens ganeniwara nagcyMaBaHbHs ArOHbISI ApYyroe 1 TpalLuse 3Ha4YaHbHI:

2. KaTopbl He Hanexbllb [a BOWCKa, HSA ThiYbiLLa BaCKOBbIX CpaBay; HeBancKkoBbl. LinBinbHa o6opoHa.

3. HeuapkoyHsbl, cbBeuki.4

AnHak, Tpaba pasrneasiub MeHaBiTa nepliae 3Ha4yaHbHe ratara crosa:

1. Tol, WTO ThiYbILLA NpaBaBbiX CTacyHKkay rpamagssiHay namik caboto i 3b A3spkayHbIMi BopraHami bl apraHiszalbl-
AMi.

LueinbHe npaso. LjusinbHuli KOOeKC — 3aKOH SIKUL Micmumb pO3maliogaHi 3a reeHOK CUCMEMOIK OCHOBHI HOPMbI Mpa-
808UX 8IOHOCUH 2pomadsiH miel depxkagu Ha mepumoii siKoi 8iH die.5

[na napayHaHbHA BO3bMEM SILLIY3 MOMbCKYH MOBY, Y SKACbLi Npblknagy CkapblCTayLbICA CMOYHikaM nag pagakubisi
npadacapa Lbimuaka. CrnioBa “epamad3ssiHcki” (obywatelski) napaeuua sk “npbIMETHIK an “epamads3siHiH” (obywatel) y
3Ha4YaHbHI YaneL rpaMag3TBa Aaf3eHae A3apXaBbl, AKi Mae akpacbieHbls npasbl i abaBA3ki, LWTO axoyBakouLa npasam i
KaHcTbITYubIan (Obowigzek obywatelski. Prawa obywatelskie).6

“‘UbiBinbHbI" (cywilny) nagobHa aa ykpaiHckae MoBbI Magaelua y Tpox 3aH4aHbHAX. CnavaTtky ysragaem nepluae i Tpau-
usie 3b ix:

TnymavaneHbl crioyHik 6enapyckan mosbl” y naui Tamax (MH., 1977-1984). 1. |I, cT. 76.
Tamcama. 1.V, cT. 256.

CnoBHuk ykpaiHcekoi moBu. T.1-11. binogig, 1.K, ron. pea. kon. (Kuis, 1970-1980). . II, cT. 175.
Tamcama. T. XI, cT. 208.

Tamcama.

Stownik jezyka polskiego, PWN, Warszawa. Szymczak M. red. (1978-1981), t. Il, st. 435.
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1. He BainckoBbl.

3. payHenwae “epamadssHcki’ (obywatelski), “acabicmbi” (osobisty), ane Tonbki Ba ycTouniebix Bbipa3ax: Odwaga
cywilna. Smieré cywilna.7

[pyroe 3Ha4ysHbHE ratara CrioBa, katopae Tblubllla MeHaBiTa npayHae TapMiHanérii, ryubiub sK “TOR, WTO agHOCIL-
Lua ga npayHara 6oky acabicTbix, pag3iHHbIX i MaéMacHbIX cTacyHkay rpamaassHay”: Kodeks postepowania cywilnego.
Odpowiedzialnosc¢ cywilna. Powddztwo cywilne. Sprawa cywilna.8

TakiM YblHam, MOXHa ybauybiLp, LWITO Ba YCiX TPOX MOBaxX 3HAa4Y3HbHE CroBay “UbI8ifibHbI” i “2pamadssHCKi” BenbMi na-
AobHae. PosbHiua dakTbliuHa TonbkKi ¥ ThiM, WITO Y adilbliHbIM BapbisHbLEe 6enapyckan MoBbI, kani Bagseuua npa npasa,
yXblBaeuLa TIOpMiH “2pamadssHcKi”, y TOM Yac Sk nanski N yKpaiHubl KapbiCTatoLua naHaTkam “YbiginbHb!”,

Apfcionb HaTypanbHa naycrae nbiTaHbHe, Mpa sikoe npaea YCcé-X iaseuua: ublBinbHae Ui rpamagssHckae? LibiBinbHae
npaea &cblib CbICTAMalN HOpMay, katopas parynioe MaémacHbis i acabicTbld HeMaémacHbIs CTacyHkKi, WTO naycraloub
namixk isblYHBIMI 1 IOPbIABIYHBIMI acobami Sk payHanpayHbIMi cy6’ekTami (y TbiM fiKy rota AaTtbiybilb A3SpXKaBbl i en-
HbIX opraHay). TakiM YblHam, iCTOTHbIM aJpO3bHEHbHEM r3Tal raniHbl NpaBa Ecblb TOE, LUTO XafdHbl 3 cyb’ekTay Lbl-
BiniHanpayHeIx cTacyHkay Hs &cblb nagnapapkasaHbiv apyromy. Kani 6paup TnymauaHbHe crioyHika Kpanisbl AaTbiyHa
“epamad3siHcki” — siki Mae aGHoCiHbI Oa rpasasoea cmaHosilya epamad3siHay y 03spxaee”, — Tpaba af3Haublub, WTO
SIHO Y »afHbl cnocab He aantocTpoyBae CyTHachL LbiBinbHara npasa, abarynbHstodbl Y€ y aasiHae. PayHasHavyHacbLpb
cyb’ekTay npaBa agpo3bHiBae UpbiBiNibHae nNpasa aj agMiHicTpaTblyHara Ui (piHaHcaBara, npagmeTam sikix écblb Takcama
MaéMacHbIsi CTacyHki. Ane y raTbiM BbiNagKy siHbl ECbLib CTAaCyHKaMi, LUTO IPyHTYylOLLUA He Ha payHanpayi cyb’ekTtay, ane
Ha BSIPLUOHCTBE afMiHiCTpaLUbIViHbIX OpraHay (Hanpblknag, palaHbHe aaMiHicTpaubliHara BopraHy ab yBsa3eHbHi HoBara
nagaTKy Ui, HaagBapoT, Bbi3BarieHbHi af aro). HaTypanbHa, WTo KoXHbI rpamaf3asiHid Mae npaBbl | abaBsiski, 3aMauaBaHbIst
Y 3akaHagaycTBe TOW Ui iHWwal KpaiHbl. Ane y raTbiM BbiNaaKky Mbl MAaeM Ha yBase 2pamMad3siHCKisl npaebl, a He 2pamad-
3s5IHCKae npasea sk raniHy npasa. [pamadssiHCKis npaebl — rata npae.bl, SKis Hanexalb acobe i ynayHaBaxBawoUpb sie Aa
natpabaBaHbHS af A35pXKaBbl BbIKOHBALb aKpacbieHbIst A3esHbHI Ui YyCTpeiMniBauUa ag ix (ratae npaBa Haobix003iupb af,
MOMaHTY HabblupbLA rpamaa3saHcTBa). TakiM YbiHam, Kani kapbicTauua A3diHilbIan crnoyHiky Kpaniebl, Mbl aTpbiMmiBaem
HacTynHae:

1. MeHasiTa AsfpxaBa Bbi3Ha4yae npasbl i abaBa3ki rpamagasiHay. Y UblBiflbHbIX NpaBagayblHEHbHAX SHA HSA €CbLib
payHanpayHblm cy6’ekTam.

2. CnpaBa gatblublLb TOMbKI rpaMaassHay A3spXaBbl, i, agnaBegHa, Hidora He raBopbliLLa Npa CTaHOBILIYA 3aMEXHbIX
rpamagssHay Ui acobay 6es rpamaassaHCTBa, sKis Takcama Morytb Obiib yasenbHikami LibiBinbHa-npayHbIX CTacyHKay.

3. MaémacHblisi i acabicTbisi HeMaémacHbIsi CTacyHKi atasicamriiBaroLa 3 cTacyHkaMi, siKist BbiHikatoLb 3 aXbILbLUSAY-
NeHbHS rpaMaf3siHCKix npaBoy i abaBsa3skay.

[3Tki Nagbixoq N3yHbIM YblHAM aAMNoCTPOYBae CaBeLKYH AaKpbIHY | MPaKTbIKy, 3 XapakTapHbIM ANs sie 3bNiubLéM npa-
BOY i abaBsizkay acobbl.

HeabxogHa 3ragaub npa Toe, WTo Hs Yce BGenapyckisa cnoyHiki nagatoub “civil” ui “zivil” sk “epamad3ssHcki”. Mpbiknagam
EcbLb csIMiIMOYHbI crioyHik “Sieben-Sprachen-Worterbuch: Deutsch / Polnisch / Russisch / Weiruthenisch / Litauisch /
Lettisch / Jiddisch”, siki 661y BbigaaseHsl ¥ 1918 poky ¥ Jlincky (Jlsannubir) i pakTbiuHa écblb NepLubiM 6enapycka-HAMELKIM
cnoyHikam9. HactynHas tabniua 3bMsiluyae Hekanbki BbITpbiMKay 3b 5iro.10

Y Toi xa vac nansTak “Blrgerrecht” nagaeuia sik “prawa hramadzianstwa” (pol. prawo obywatelskie, let. pilieio teisé)11,
T.6. npaBa acobbl, siKOe HenacpagHa 3bBsidaHae 3b eNHbIM rpamMag3sHCTBaM.

Benapyckas/

Hsimeukasn/Deutsch Monkcxkasi/Polnisch WeiRruthenisch

NetysBickas/Litauisch

Zivildienstpflichgesetz Ustawa o obowigzkowei cy- | Zakon prymusowaj cywilnaj Civilinis jpareigojamasis

wilnej stuzbie pomocniczej stuzby pamoc€naj tarnybos jstatas
Zivilist Cywilny Cywilny, cywilist Civilistas
Zivilstand Stan cywilny Cywilny stan Civilluomas

JlariyHbIM BbIHiKaM 3 ycaro ratara écblb BblKapbICTaHbHE CroBa “Ubl8iNbHbI” Y ArOHBbIM 3HAY3HbHI “Aki agHociuua ga
npayHara 60Ky acabicTbix, paa3iHHbIX | MaémacHbIX cTacyHkay rpamagasiHay” 3amecT “epamad3siHeKi”, A3ensi aapo3bHEHb-
HSl PO3HbIX raniHay npasa i NpaBafayvblHEHbHAY, YHIKaHbHS 3bBsi3aHal 3 raTbiM OnbiTaHiHbI | HAbMNK3aHLHA Genapyckae

TopMiHanérii Aa aypanenckix aHansray.

7 Tamcama. T.l, st.326.
8 Tamcama.
9 [atblyHa ratara crnoyHiky Tpaba 3asHaublUb HACcTynHae:

1. AroHbIA YknaganbHiki CyTbIKHYMiCS 3 afcyTHaCbLIo | HepacnpalaBaHacbLto 6enapyckae TapMmiHanérii, HegacbrneaaBaHachLO
Benapyckae MOBbI Haaryn i abmexaBaHacbLitO KpbIHiLay AN BblIKapbICTaHbHS.

2. benapyckasi yacTka bbina HagpykaBaHas nauiHkan, a 6enapyckas moBa HasBaHas “WeilBruthenisch”, wTo, nayHa, 3baynseu-
La 6onblu AaknagHbIM efHbIM HAa30BaM Y HsIMEeLKal MoBe.

3. Y aKacbLi KpblHiLA@y AroHbIs ayTapbl BbikapbicToyBani “Crnosapb 6enopycckoro Hapeuis” Hacosiva i « CnoyHik ctapabiTHam
akTasan moBbl [NayHouHa-3axogHsra kpato i Ljapctsa MNonbckara» Mapbayayckara.

10 KpbiHiya: Sieben-Sprachen-Wérterbuch: Deutsch / Polnisch / Russisch / Weiruthenisch / Litauisch / Lettisch / Jiddisch.
Herausgegeben im Auftrage des Oberbefehlshabers Ost Leipzig ,1918. S. 410.
11 Tamcama. S.74.
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An Accurate Belarusian Equivalent For The Notion of “Civil”

H KIRYL KASCIAN

Kiryt Kascian (bornin 1982) — LLM student at the University of Bremen, Germany; graduated
in International Law from International Relations Department, Belarusian State University.
Legal interests deal with European Law and legal systems of particular member-states of the
European Union within the context of the law of the EU, EMU, and sociology of law.

Review of the article (full version available in the Belarusian part of the journal):

This text highlights a terminological debate on the usage of the right equivalent for the word “civil” in different legal con-
texts of the Belarusian language.

128



Belarusian Juridical Terminology Hfd}zﬂll(

IOpblabiyHaga Ta3pmiHanéria — ctBapanma pasam!

H TAUSIHA ®AO3EEBA

TausHa ®an3eesa (Hap. y 1984 r. y MeHcky) — 6akansypka npasa, HaBy4aeuua Ha V kypce
agasaneHbHs “npaBasHaycTBa” topblablidHara dakynstaty BAY. ManiHa HaByKOBbIX iHTapa-
cay — rictopblisi npaBa benapyci, 6enapyckasi npayHas TapMiHanérisi, akansriyHae npasa.

(Ma matbiBax chopymay praunik.org. Yactka 1.)

3 MoMaHTy 3bayneHbHs “lMpayHika” Ha dopyme “KOpbigblyHasa TapMiHanéria — cTBapanma pasam” abmspkoysatouua
6enapyckamoyHbIst agnaBefHiki NpayHiLKix TapmiHay, SKis BbIKMikaloub AbICKYCii cApon 3auikayneHblx, He 3baynsiouua
arynbHanpbIHATBIMI (Kani y ratan raniHe HewTa MOXKHa MiYbilb arynbHanpbIHATLIM) anbbo sKia Nakynb NpocTa HA 3HON-
A3eHbld. 3 Yacam abmepkaBaHbHe HOBbIX TapMiHay 6bino agacobneHa y HoBbiA opyMbl. Balwaw yBase npanaHyeuua
HeKaTopbIs BLICHOBbLI, a YCiX, kaMy HeabbisikaBbl Néc Genapyckix npayHiukix TapMiHay, HakipoyBaem Ha http://praunik.
org/forum/viewforum.php?f=3

...A nicap 3emckii MaeTb No-pycky nitepami i CroBbl pycKimi
BCE JiCTbl, BbIMNICbl i MO3BbI MicaTi, @ He iHLWiIM €3bIKOM i CI10BHbI. ..
(apt. 1 p. IV CratyTty 1588 1)

Mepaknaa npayHiukix TapMiHay Ha 6enapyckyto MOBY LjiKaBilb HalnepLl CTyA3aHTay npayHiukix cnaublanbHacbusay, Ma-
nafbix agmbicrioyuay, BelknagaHbHikay npasa. AKTblyHa ya3enbHidaioub Ha hopyMax Takcama MiHrBiCTbl, WTO Aa3Banse
3ipHYLb Ha MbiTaHbHE afllykaHbHSA HaWnenwbIx agnaBefHikay agHadacoBa 3b lopblgblvHara i dinansriyHara 6akoy, a,
3HaYblUb, — GonbLl npadaciriHa.

Mpabnembl 3b Nepaknagam abymoyneHbis y NepLuy Yapry aacyTHacbLo HaWBaXKHEWLWbIX 3akaHajay4yblX aktay
Ha Genapyckan moBe (Hanpblknag, [pamagssHckara Kofakcy). 3b topblgbldHara rmeasilya Tnymadbiyua rata TbiMm,
WTo ¥ pagakubli 3akoHy “A6 moBax y Pacny6niubl Beriapycsk” 1998 . y wimMaTnikix apTbikynax 3bsiBiyca CyMHaBsiA0OMbl
cBaimi HacTyncTBami 3nyyHik “i (anbb0)”, WTo de jure nassansie akTbl A3ApXayHbIX opraHay npbiMalb i nybnikaeaub
“Ha Benapyckai i (anbb0) pyckan moBax”, a de facto Bsa3e Aa cyuanbHaw pycidikaubli npayHiukan cdapbl. Toe X
camae JdaTblubllb i cnpaBaBoA3TBa, i cyaaBoAsTBa, i CMIir.a. Opyras npblubiHa — pasbBilbLé cbream 3a po3HbIMi
capami rpamagakara Xbiubls i lOpblabldHAN T3pniHanérii, 3bayneHbHe HOBLIX CrioBay — are TONbKi Y pacenckan
MOBe. Y TOW Xa Yac NayHbIA NparpaciyHblA NpayHbid iIHCTBITYThl (HAanpbIkNag, iHCThITYT T.3B. ambyacmaHa) y benapyci
a[CyTHivaloLUb, LUTO He Crpbisie 3bSYNeHbHI0 HOBLIX croBay. Akpams Taro npbl Nepaknaase gasoasiuua cyctpakauua
3 PO3HbIM 3HAY3HbHEM Y npayHiukanh moBe nagobHbix cnoBay 3b Genapyckan i pacenckanm moy (Hanpeiknag, “TaBa-
pbicTBa” i “TOBapuLLECTBO”).

YasenbHiki popyMay 3HaxoA3siLb pO3HbIsi Bbixadbl 3 CKNadaHbIX CbiTyaubldy. YacTa 3bBapTaolua Aa BapbigHTay ThiX
Lj iHWBIX T3PMIHAY Y iHLWbIX CNaBsHCKIX MoBaX, Aa Tpaabiubigy Ctatytay Bsanikara kHacTsa JliToyckara, y acoBHbIX Bbl-
nagkax npanaHyoLb 3anasbl4aHeHi 3 aHrenbckan. Ak niwa aasiH 3 HaBeaBanbHikay Romerales, “6enapyckim npayHikam
canpaydbl Hs mpaba 8biHaxo03iub posapsi Obl AMIpbIKI. AMarnb ycé, wmo mpaba, yxo Ecbyb... bonbwackbUb NaHsImMKay,
Ha Kamopbisi mpaba 3HalicbUyi nepakrnad, icHaearni 0ayHbiM dayHa, npabnemMa 3acmaeyya... y moiM, kab 3Haticbyi mou
cambl nepaknad.”

TapmiHbl, WTO abMspkoyBatoLLa Ha hopymax, MOXXHa YyMOYHa Naa3sinilb Ha HAacTYMHbIA rpynbl:

. T3pPMiHbI, SKiSi MaloLb afnaBeHiki, ane agnaBefHiki AKX He 3agaBarnbHsOLb bonbluackLb ya3enbHikay dopymay
(Takisi, gk, Hanpblknag, “Oazaeop”, “303enka”, “abasssauenscmea’”, “2pamad3sHcKi’... );

. T3PMiHbI, SIKiF ICTOTHa pO3bHSLLA ¥ PO3HbIX MpaBaBblX CbICTAMax (pacevickai i aHrenbckan moBax) — raTa, y
npbiBaTHaCbL,, AaTblYbilb TOpMiHAY GaHkayckara npaea (Bekcesnb, TpaTTa, nnaTtexHoe TpeboBaHue...);

. T3PMiHbI, LUTO NaKyrb He akTyanbHbls HAa benapyci (Hanpbiknaa, ‘ambydcman”).

3 Hanbonbll pacnayclomkaHbIMi NMpayHiukiMi TapMiHaMi Y3bHikae Ui He Habornbluas KonbKacblb NbITaHbHAY: OOnb-
LackLb HaBegBarnbHikay cynpaupb yXblBaHbHS kKanbkaBaHblx crioy. Acabnisa rata AaTblybliLb TApMiHanérii rpamagssHckara
npaea. Cama Ha3Ba — “rpamagssiHckae npaea”’ — nagaella MeHL CryLliHan 3a npaea “upiBinbHae™. LlikaBbls ObICKYCii
pasrapHynics Bakon crioeay “yobITku-ywep6-speq”, “npaBaagHociHbl”, “3a3enka”. Tak, cnosa “caenka” croyHikami nepak-
nagaeuua sik “3g3enka’, ane ratas BigaBo4Has Kanbka He 3agaBarnbHsie YasernbHikay (opyMy, HeKaTopbls 3b SKiX YKbIBato-
Lb sie Y NpaKTbIYHbIX TOKCTax Tamy, LUTO iHLWbI aryrnbHanpbli3HaHbl BApbISHT HSA 3HOVA3eHbl. 3aMeHbl NpanaHyoLLa HacTyn-
HbIsi: yroda, KaHTPakKT, TpaH3aKubls, anapaubig (rewadT), ymoBa etc. “KaHTpakT” kacyeuua agpasy, 60 écbLb CbIHOHIMaM
naraeopy. “Mewadt” YacoBa nakiHyTbl 6€3 pa3rnsgy (kani Hs ynivyeaub NpanaHoBy Tak i nepaknacbli afsiH 3 apTbikynay
IK: “HenayHaragoBebisi... MOTyLb Y4blHsILb APOOHbIS NobbITaBbis relwadTsl...”). LLUTo aa TapmiHy “yroga”, To siHO nakpbice
yBaWLLNOo y npayHiuki aber. Ane Harnea3sydbl Ha Toe, WTo “yroga” EcbLb BapbisiHTaM NOKyNb Hanbone npbliManbHbIM, He-
KaTopbls CynapayHachbLi W43’ icHyoLUb. AK Nilwyub AacbBefyaHbls HaBeaBarnbHiki, Maeuua Ha yBase Helikae naragHeHbHe,
a y BbiNagky ca “‘caenkai” ratara naragHeHbHst Moxa i H Oblub, 00 icHytoLb agHabakoBbIs “caenku”. Ak cbBeaYbilpb ALY
af3iH aKTblYHbl YA3EmNbHIK TAPMIHaANAriyHbIX Cnpavak, CaHC “‘caenkn” Ha ¥ TbiM, kab “genath”, a ¥ TbiM, LWITO “cAenaHo”, To

» o« “y

60K “aamoyneHa”, “3pobneHa”. Y TakiM pase LyooyHbIM agnaBsegHikam 6yase “YymoBa”. AQHak, Sk y Takiv pase — 3ayBaxkae
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HaCTYMHbI YA3enbHiKk — cka3aub “yMOBbI 3A3enki’? Y aHrenbckai i nonbckaw yxblBatLb crioBa “TpaH3akubis”. MbiTaHbHe
3acTaeuua agkpbiTbIM.

Ca cnaubisinbHbIMI — Y AaA3eHbIM Bbinagky 6aHkayckiMi — TapMiHami Ycé w4 6onblu cknagaHa. HaBeaBanbHiki ag-
MbicnoBara hopyMy NpbIALWAi Aa BbICHOBbLI, LUTO ¥ PO3HBLIX CbICTAMax MpaBa (KaHTbIH3HTarNbHaM i aHrenbcka-amapblkaH-
CKal) CnaupblsbHbIA T3PMiHbI MatoLb CBAk TCTOPLIKO i, agnaBefHa, rydaub na-posHamy. LUTto Gpaub 3a nagmypak ans
pacnpauoyki 6enapyckarn TapmiHanérii, yniysatoybl, WTO 6i3H3C-MOBa CbBETY — aHrenbckasi?

Bigaub, pacnayctogaHbls MiKHapOAHbIS TAPMiHbI (MHKAcCo, Y4ek) y ratan (9K i Y iHWbIX) raniHe nsariyHa 3anasblybiup.
Ane abickycii TONbKi naybiHaouua.

Hapswue, ambyacmaH — cnaubisnbHas cnyxboBas acoba, wTo Bbibipaeuua ansb60 npbidHavaeuua ANA KaHTPOMo
3a axblubLAyNeHbHEM NPaBoy Yanaseka agMiHiCTpaLbIiHbIMi BOpraHaMi, a Yyacam i npbiBaTHbIMi acobami. Crnosa ratae
naxoasiub af weag3kara ombudsman — npafcTayHik Yblix-konbBek iHTapacay. Ha Benapyci Taki iHCTBITYT nakynb LWTO
aAcyTHiYae, LITO He 3amiHae AbICKYCisiM HaKOHT BbiGapy cnyLuHan Hasebl. CnpaBsa Y TbiM, LUTO, HAMMeA3s4bl Ha CBaé LBaf-
3kae naxogkaHbHe, ambyacMaH Ha3sblBaLLa ¥ KoXHal KpaiHe na-cBoMMY (BbIHAAITAK — CKaHAbIHAYCKisA kpaiHbl). Y Tiwnarii
i KantomGii rata HapoaHbl abapoHua, y ®PpaHubli — nacapagHik, y PyMbiHii — agBakat Hapogy. Y Pacei nagobHbl iHCTLITYT
Mae Ha3By ynayHaBakaHara na npaBox Yanaseka. Y lNMonblybl — rzecznik praw obywatelskich (3acTynHik rpamagssHckix
npaeoy), y Yaxii — vefejny ochrance prav (rpamagski abapoHua npaBoy). benapycki agnaBefHik ALL43 Yakae Ha CBaunro
ayTapa.

MapcymoyBatoybl, 3ayBaxblM, LUITO abMsipkoyBatoLLa Ha opymax 36orbluara rpamaz3sHcka-npaBaBblst TIpMiHbL. Ay-
Tapbl gonicay pynsuua Ha TonbKi Npa aabixod af KanbkaBaHbHS, ane i npa ynik nanaxaHbHAY 3akaHagaycTsa, i npa aa-
LleHbHi crioBay y po3HbIX MoBax. 34apaeuua, HaBaT 3HaxoA3siLb LikaBblsl HeagnaBegHacbLi KWTanTy “HEOCHOBATENbLHOIO
oboraweHnsn” (3amect becnagctayHara maem HibbiTa HegacTaTkoBae — HE-OCHOBATENBHOE).

YBoryne > abmepkaBaHbHe Ha ¢opyme fasparnsie 6aybllub MHOCTBA MepKaBaHbHSY | Bblka3Baub CBae AYyMKi — kab
nacbJsis NpbINCbLi Aa N3yHan BbICHOBLI | 3aiMeLlb cBae agnaBefHiki y opblablyHan Mose. TaMy yCiX axBOTHbIX flackasa
npocim ganyyauua!

Dapatak
Ui Begaeue Bbl, wro...

Mepaknag CkapbiHan Bibnii Ha 6enapyckyto MOBY, sik nagkpacniratoub AacbnefHiki adiubiinan MoBbl Bsnika-
ra KHsiCTBa, naknay nadartak nepayTBapaHbHIO Ha Genapyckix 3emnsx cbiTyalbli LapKkoyHacnassiHcka-b6enapyckain
Abirnacii y cbiTyaubltio LapkoyHacnaBsHcka-b6enapyckara 43bBioXMOYs, LUTO ¥ BbIHIKY Mena BblpallanbHae 3Ha4y3HbHe
Ans papmaBaHbHSA cTapaxbiTHabenapyckai MoBbl. [Mackns X Beixagy BblgaHbHAY ByaHara i LsiniHckara pasbBilbué
raTbiX A3bBIOX MOBay Mamllifo cBaiMi He3anexHbIMi Lnaxami, WTo cTaHoyya aabinacs Ha pab3Biubli 6enapyckai
MoBbl. Hanbonbl nawbsipaHan raniHom yxelTky 6enapyckait MmoBbl ¥ 2-11 nanose XV cT. 6bina A3enaBasi nicbMeHHa-
Cblb — Y BbIHiKY aXblLbLSYNEHbHSA apraHidaubli BAnikakHsbkalkam KaHubinapbli kaHunepam Jissom Caneram. A6 ay-
TapbITaLe A3enaBoy NicbMeHHacbLi Ha benapyckar MoBe Y raThbl N3pbia cbBeavalb sk e ab’ém (MaTpblka Banikara
KHSICTBA), TakK i BaXXHacbLb acobHbix TBopay (CraTtyTht 1529, 1566 i 1588 r., ManoyHbl Jlitoycki TpbibyHan 1581 r.), wTo
i cTana npblublHal ropgan 3aaebl Caneri y npagmose ga Crtatyty 1588 r.: “A ecni komopomy Hapody ecmebid ripas
C80iX He ymemi, 1o20moe8r HaM, Komopble He 064YbIM SIKIM S13bIKOM, asie C80iM eriacHbIM rpaea criicaHbie Maem...”
CamapacTtaTkoBacbLb i BbICOKI ayTapbiTaT MoBbi CTaTtyTay nagkpacbieHbl Takcama BblJaHbHEM I3TbIX 3BOA4AY 3aKO-
Hay acobHbIM KypCiyHbIM WpbITaM, ¥y aapo3bHeHbHEe af TpadblubliHara KipbinivyHara, siki 3amauaBaycs 3a BblaaHb-
HAMI panirinHara 3bmecTy. (lMaBoane Ynaasimip CeBsixbiHCKi. MMpabnema igaHTbIcbikaubli adiubiiHah moBbl Banikara
kHacTBa Jlitoyckara // METRICIANA: [lacbnenasaHbHi i maTapbianbl MaTtpbiki Banikara kHsactea Jlitoyckara. Vol. |
(ATHENAEUM:Commentarii Historiae et Culturae. 4, 2001)

Dapatak — npbiknag 3 opyma.
FREEDOM OF ESTABLISHMENT

Master: (pac.”cBobopa yupexaeHus”) ceaboga yTBapaHbHA? cBaboaa iHkapnapaubli? ceabofa 3acHaBaHbHA?

Ahent Chvunt: OT xa, Maem paaki Bbinagak, kani acabicta msiHe yce 3 BapbIsiHTbI 3agaBanbHstoub. Liskki néc 6ena-
pyckara npayHika: To HAMa agnaBefHika, a TO LarbHbIX TPpbl...Ha skiM Obl crbIHiLUa?

Stary Yoda: [laBaiiue pasbspamcs!

LLiTo Takoe dpigam oB icTabniwumaHT? NMpaBa 3aHAUUa “racnagapyan” a3eriHacsLU. Pacnavaub cBoi 6i3Hac. CTBapbilb
cBato kamnaHito. MNpblaymaub, sk 3apabiub Ha XblUué, HakaHew! M'aTa cBaboaa aTpbiMalb Bbirody af CBaén AasenHachbLi.
PsanisaBaup csi6e y GisHace.

Ceabopga iHkapnapaubli == HEJIbI'A! Bo iHkapnapaubis — rata cTBapaHbHE kaMmnaii, op.acobbl (HaBaT
raTbl KOHUANT He cynagae Mk KomMoH JloB i KoHTiHeHTan) A ESTABLISHMENT — weipaniwas 6yase 3a iH-
Kapnapaubito, TyT Tabe i IHTpenpeHépLUbIn, | A3eHacbLpb Y AKacbLi areHTa.

Ceabopga ytBapaHbHs == HEOJAKNAOHA. Xaus MHe nagabaeuua. AKLUSHT Ha (hakT yTBapaHbHS. YTBapaLb
MOXHa npaBbl, abaBs3ki, KamnaHii, ane Toe-cée LWTO MOXHA iCTI0NIL Na-aHrnincKy, Henbra yTeapbiub na-6e-
napycky...

Ceabopa 3acHaBaHbHA == HEJAKITAHA. 6onblubl akU3HT Ha “4ac” “TapMiH”, a He Ha daKT icTabniMeH-
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Ta... bo ons Hac agHo “3acHaBaupb”’, a gpyroe “Becbli”’ A3enHacblb, 6i3Hac. CrnoBa icTabniw Hesk cnanyyae
raTbisl 3HAY9HLHI Y Yace...

Hawbl crnoyHiki Ha “icTabniluMeHT” gatroub Tonbki “npagnpbleMcTBa”. AK A3eiHbI-Ha30yHiK Aro nepaknag He
Jawub...

3Haubiub, gaBsaseulua Hagaub croBy “npagnpblemcTtBa’ caHc O3EAHbHA. Kani npagnpbivanbHiuTea
ThiublLLa gi3.acol i racnagapyan asenHacsui, To “NMPALAMPBIEMCTBA” moxa 3Haubiub ESTABLISHMENT.

| Hacampay, y aHrnivckan, pyckan pblablYHBIX MOBaX He Bbifyvaeuua acobHa “npagnpbliemctsa’ sik 6yabiH-
Ki, 3aBof, habpklka, — 3ayxabl Hagaeuua KoMMnekcHae 3HavyaHbHe. [bIk rata i écbUb TOW cambl icTa6MILL-
MeHT. HaBowwTa Ham Tagbl absaHsAub MoBy? Tpaba nawwbipaub 3Ha4YdHbLHE croBsa ‘npagnpblieMmcTsa’, kab sHO
yKrtoyana i A3enHacbLb 3KkaHaMivHyto, i abCTpakTHbI TOPMiH!

Ay HawbIM MpamagssHckim Kogakce HaBaT na-paceiicky “npeanpistie” asHavae Tonbki MAEMACbLLb, wto
BblHikae 3 apTblkyna 31. A rata, naragsiuecs, gypara!

Hapaubl, “npegnpuaTtue”, KaHevHe, NadyaTkoBa asHadvana aserHacbub. Cnosa “npeanpuHATh” gactonb 3a-
cTanocs.

Building up Legal Terminology — On the Basis of Praunik.org Forum

H TACIANA FADZIEJEVA

Taciana Fadziejeva was born in Miensk in 1984. Bachelor of law, she is currently a fifth-
year BDU student at jurisprudence department of the faculty of law. The sphere of scientific
interests comprises the history of Belarusian law, Belarusian legal terminology, environmental
matters.

Review of the article (full version available in the Belarusian part of the journal):
The article touches upon the topical problems of Belarusian juridical terminology. The participants of Praunik.org forum
exchange their views on some of the most challenging terminological issues, concidering both linguistical and juridical

aspects. Several thought-provoking examples of terminoiogical debate are provided. The author draws a bottom line at the
end of the article, stating the utility of such form of opinioin exchange.
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FnsGanisaubii KAHTPOMIO HAA MirpaLbian

B ®PAHK [3I0B3Sb

®pank [A3toBanb (Franck Divell) — goktap dinasoddii, cnaubiAnicT y raniHe caubIsinbHbIX
HaBykay (Hap. y 1961 r. y BinbrenbmcxacaHe, HameuubiHa).

BbiByyay caublsinbHbIst HaByki Y BpamaHckiMm yHiBapcbiTaue 3 1982 na 1987 rr,, y 1998 . 3
af3Hakal abapaHiy JoKTapcKyto AblcapTaLpblio. HaBykoBbI CynpaLoyHiK YHIBIpPCITaTY y JKCa-
Tapbl, cynpauoyHidae 3 European University Institute/Robert-Schumann Centre, ®népaHubis,
a Takcama 3 yHiBapcbITaTami bpamany i OnbaaHOypry.

[anoyHbIs HakipyHKi Npaubl: Mirpaubls Abl MAHLWbIHI, AbICKPbIMiHaLUbIS Abl aHTbIpaciaMm, iHT3p-
HaubIsiHani3m bl aHTblIMN3PbIANI3M, KaHLSNT rnsbdanbHan caubianbHan cnpaesanisacbLi.
BarimaeLa caubisinbHam npauan y MediNetz Bremen — apraHisaupli, skas ganamarae Mir-
paHTaM, LWyKanbHikam NpbITYNKy i Heneranam. 3baynseuua agHbIM 3 BblgayLoy OneTsHo
Statewatch, cynpauoyHidae 3 Antirassismusburo Bremen.

MepaknaaseHa naBoane TIKCTY, 3bMeLLYaHara Ha canue: www.noborder.org.
Takem dpykyeuyua 3 nackaeali 3200kl aymapa

MAM pakamsHOasana ypady TypayqybiHbi “riepawkadxayb He3aKoHHal Miepaubli
Obl 3Macauua 3 2aHOnem 1to03bMi.
(International Organisation for Migration, 1995, [1])

Y TypauubiHe nadyac cripobbi HenezanbHa repadlcbUi MsixXy ... 03e6sub Yanasek 3acmparneHbis. [Nauépa iHwbix napa-
HeHbIs. 139 yanasek 3 AgpeaHicmany, NakicmaHy Obl baHans02w cripabasani nepalicbui ipaHcKa-mypauKyro MsKy.
(Tageszeitung, 11.5.2000)
Hanpyra, wTo icHye namix npaBaM Ha cBabogHae nepacoyeaHeHe [2] i npaBam HaubIsiHANbHbIX A3spXxaBay abapaHsupb
cBae MeXbl | KaHTpansBaub AOCTYN Ha CBalo TAPbITOPLIID, AK A3MaHCTpye Bbilai3ragaHbl Bbinafak, — Heaa'eMHas aj
NbITaHbHA XbIUbLA | CbMmepui. Maases Ha ipaHCcKa-TypauKan Msbkbl — 3yCiM He BblMagkoBacbLb, a agnCcTpaBaHbHE Y
pavaicHacbLi TOM AbICKyCii, WTO aabbiBaeLuua Ha MiXXKHAPOAHbLIM y3poyHi. “Thbisl, XTO Hanexaub Aa KpaiHay 3 HabonbLu
3aMOXHbIMI 3kaHOMiKami, ycé Goner naragxkatoua 3 norssigam Pacnanio Ha CbBET SIK Ha YTBOpaHbl AByMa “nsirepami”,
agaseneHbIMi aagsiH af agHaro | HAPOYHbIMI, — A3e baraTtbist XyTka OyayLUb BbiMyLlaHbIg 3Marauua, a 6egHbls — 3ariHyupb,
Kani, kaHe4yHe, Hac He 3axiblHe MacaBas Mirpaubla”, — Aa TakoW CTyNeHi kaHcapBaTblyHara dpaHuyckara Mbicbnapa apl
acaicta Figaro naBaxatoupb NaniTblYHbIA KAHCYNLTaHThI, SKiA Bbld3Ha4arouUb naniteivHbl Kype LA [3]. ['aTa peixTye rmeby
Ans “miniTapbizaupli KaHTponto Hag Mirpaubian” [4], | Takcama écblb NpbIKMETan Taro, WTO MiXHapogHas CynornbHachkLb
ratoBas NpbIHECHL XbIUbLi NI0A3€EN Y axBaApY A3€ens 3axaBaHbHA Stafus quo, LWITO Bbi3HaYaeLlLUa calbisinbHanh Hecnpassa-
niBacbL0, HAPOYHACLLIO Abl BbIKMIOYSHBHEM. TO€, agHakK, WTO TYT nagaeuua 3BapoTaM Aa ipaubisHanbHara nadvyubLs
cTpaxy, Mae, Hacampay, BernbMi paublsiHanbHbIS repagyMoBbl.

CBabopa nepacoyBaHbHSA cynpaub 3KkaHaMiyHara KipaBaHbHA Mirpaubisi

Mayctonb y cbBeue Mirpaubls ctanacs agHoOW 3 ranoyHbIX ToMay; 3HOY i 3HOY Yy TakixX pO3HbIX KpaiHax sk Hameuuybl-
Ha, Banikaa bpbiTania, Ayctpania gbl Manawsia, Ni6isa, ApreHTbiHa, Hirepbis, Kenis i cambl anownHi Beinagak — Kot-
A’lByap, — y3bHikaroLb KpbI3bl Mirpaubli Li NPbITYIKY, a MirpaHTay nepatBapatoLb y axBapHara ka3na. CbubBapaxaeuua,
wTo rnsbanisaubli agnaesgae naeBenivysaHbHe MabinbHackLi Abl Mirpaublsi. MNepagyciMm “HesakoHHas Mirpaubls” — TIpMIH,
AKi YkbIBaoUb, kKab WwanbmaBaub HenaxagaHbix (HaBaT kani sie yacam i pasrnsigatoub SK KpblHiLy TaHHal npauoyHai
Cinbl), — ycrnpbiMaeuua sk narpo3a Hymap aAsiH Ans CycbBeTHara napagaky Abl HernagsenbHachLi HaubISHaNbHbIX A3SpXa-
Bay [5]. Masogne MAM gpl iHWbIX KpbIHiLAy, Na yciMm cbBele Hanivsaeuua aa 33 minbéHay “HeneranbHbIX iMirpaHTay”, wro
Y YaTbipbl pasbl Nepasbiliae Konbkacblpb HacenbHiuTea LUBaubli [6]. My6nikaubli nanapsmpkaHbHAY npa Toe, WTo nanosa
MapakaHckan monaasi ui 50 minbéHay pacenuay xagatroub nepaexaub Ha noyHad, Ui, agnaeegHa, Ha 3axaf, — 4acrtas
3bsiBa; HEKATOpbIs MpoCTa ypayHoyBatoLb rmsidanbHae naBenivysaHbHe KonbKacbLi HacenbHiLTBa 3 byayyHaw MirpaublinHan
HanpyxaHacbuto [7]. Mirpaupito Takcama 4acTa 3bBs3Barni 3 NayHbIM cnocabam cynpauisy [8], “paBantoubian npagyyBaHb-
HaY” (FOHrdap), “pasantoubian 6acotbl” (PbiMcki ktob), “pyLuaHbHeM cynpaups raneds!” (Manbpant). Nlioboe pacbnenasa-
HbHe Mirpaupli TEINOBa BbICOYBae Ha NepLuUbl NISH XaAaHbHi, Mapbl, NpagvyBaHbHI Abl naTpabel iMirpaHTay. Tamy mirpavbis
Takcama [ja HekaTopal CTyneHi EcbLb “caLbIsnbHbIM pyxaMm Y KipyHKy rmabanbHai caubisinbHawm cnpassgnisaceLi” [9]. Kani
a[Ho neparBapaub MirpaHTay y axssapay Li npocTa Hefaal3HbBaLb iXHYHO POrto, raTa He Aanamoxa 3pa3ymMeLb CyTHacbLb
caMoW 3bsABbI Mirpaubli Abl IMbIGOKI COHC aHTaraHiaMy, SKiM iHa BbI3Ha4aHas; pasbMexaBaHbHe NaMix Mirpaublav y noLyky
NpLITYNKY, YHYTPaHa Mirpaublisii Abl Mirpaubisii, LWTO 3bBsi3aHas 3b nepaxogam Msikbl, i MabinbHacbLl — Takcama He
npbiHociub MnéHy. CbiBaHaH4aH crnpaBsaniBa afguemiy, LITO BapyHKi, y KA Tpannsioub yLeKaybl, BbirHaHLbl, YacOBbIsi
npauayHiki Ui Tbisl, XTO pywWbilb 3b 6eAHbIX BECaK y NpbiBabHYO cTanily ¥ Mexax agHOM KpaiHbl, 3aBA3aHbIg Ha afgHbIM
caublsi-naniTblka-3kaHaMiYyHbIM KaHTIKCbLIE, yCe raThis MOA3i ThIM L iHLWBIM YbIHaM CTani BbiIrHaHLaMi Y BbIHIKY aiHOW | TOM
Xa caman naniTbIKi Abl eNHbIX acnakTay — rnabanisaubli [10].
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19.May.03 — The IOM recommended the Turkish government "to prevent irregular migration and to fight traffick-
ing".[2] Later a daily paper reported, "in Turkey, nine people are shot and five other injured at an attempt to illegally
cross the border. 139 people from Afghanistan, Pakistan and Bangladesh had tried to cross the Iranian-Turkish bor-
der".[3]

The tension between the right to free movement[4] and the nation states' claim to defend their borders and control
access to their territory in the last consequence inherence a matter of life and death. What happened at the Iranian-
Turkish border was no coincidence but reflects the discussion on the international stage. "Many members of the more
prosperous economies are beginning to agree with Raspail's vision of a world of two 'camps’, separated and unequal,
in which the rich will have to fight and the poor will have to die if mass migration is not to overwhelm us", that is how
the conservative French thinker and Figaro essayist has been appreciated by US-American policy advisors.[5] It pre-
pares the ground for a 'militarisation of migration control',[6] and also signals the willingness of the international com-
munity to sacrifice life for the sake of defending the status quo of social injustice, inequality and exclusion. However,
what here comes as an appeal to more irrational emotions of fear has some very rational backgrounds.

Freedom of movement versus economic migration management

Worldwide, migration has become a major topic; frequently, asylum or migration crises are generated and migrants
scapegoated in countries as different as Germany and the UK, Australia and Malaysia, Lybia and Argentina, Nigeria,
Kenia and most recently in lvory Coast. It is acknowledged that globalisation corresponds with an increase in mobility
and migration. Irregular migration in particular, though sometimes appreciated as cheap labour but generally a term
used to defame the unwanted, is perceived a number one threat to the world order and to nation states integrity.[7]
The IOM and other sources estimates up to 33 million 'illegal immigrants' worldwide, four times the population of
Sweden.[8] Frequently, warnings are issued that half the Moroccan youth or 50 million Russians wish to move north,
respectively west; some simply equalise global population growth with future migration pressure.[9] Migration has
also often been related to some kind of resistance[10], a 'revolution of expectations' (Jungfer), to 'the revolution of
the barefoot' (Club of Rome) and to 'an action against poverty' (Galbraith). Any study in migration typically highlights
the wishes, dreams, expectations and demands of immigrants. Therefore migration is also some kind of a 'social
movement towards global sociai justice'.[11] Exclusively victimising migrants or simply downplaying does not help to
understand the phenomenon and the deeper meaning of the antagonism; distinguishing between refuge, internal or
border crossing migration and mobility does not help either. Sivanandan is right arguing that the situation of refugees,
displaced persons, guestworkers or those internally moving from poor villages to a shining metropolis are related to
the same socio-political-economical context, they are in one way or another uprooted by the same politics and its
many facets: globalisation.[12] In fact, 'the world is on the move'[13] and the full extend is rather somewhere near
half a billion to one billion people worldwide.[14] Beyond that, an Italian leaflet for the protest against the G8 summit,
arguing that migration is the new ghost haunting the world, expresses some truth as well.[15] Indeed, at the core of
migration lies the social question, it represents part of a globally mobile world proletariat. In response, national gov-
ernments and international organisations agree that migration needs to be regulated and 'orderly managed' (IOM). It
is often international conferences, such as 'Managing Migration in the 21. Century' (Hamburg 1998) or the 'Interna-
tional Symposium on Migration: Towards Regional Cooperation on Irregular Migration' (Bangkok 1999) that identify
and analyse perceived problems and prepare the ground for what has been to come. Meanwhile, there are rarely
international agreements, stability pacts, bilateral action plans or contracts that do not also refer to migration and
the necessity to jointly contain it. And since neoliberalism, and along with it utilitarian principles, are accepted as the
dominant ideology within the industrialised world it is no surprise that both now also inform migration policy.

Migration control has never been aimed at 'zero migration', although for a short period of time between 1973 and
2000 that could have been assumed. Instead, migration has often been analysed as vital to economic growth such as
for the US-American history and the Mexican-US maquiladora industry, the German Ruhr region, during the post-war
boom, the Gulf States industrialisation, the economic success of global cities or the South Asian growth triangle.[16]
Migration policy is closely related to population policy, labour market policy, but also foreign policy and wars. It has
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dakTbI4yHa, “CbBET 3pyLUblY 3b Mecua” [11] 4a Takow CTyneHi, LITo arynbHbl MalTab MabinbHachLi na yciM cbBeLe gacar-
HyY Hea3e af NpblOni3Ha nanoBbl MiNbsApAy Aa agHaro MinbApay Yanaesek [12]. Takcama cryLiHbIS COoBbI 3b iTanbsHcKara
OykneTty cynpaub camity G8: mirpaubld — rata HOBbl NpbIBig, Ak Npbiiwoy y cbieT. [13] Canpayabl, Yy cambiM L3HTPbI
Mirpaupbli nansrae caubisnibHae NbiTaHbHE, SHa MP333HTYe YacTKy CycbBeTHara npanetapbisTy, mabinbHara y rnabans-
HbIX MawwTabax. Hibbl ¥ agkas Ha rata, HaublgHanbHbIA ypadbl Abl MXKHapOAHbIS apraHisaubli AacsrHyni 3rogbl ¥ TbiM,
WTO Mirpaupito HeabxogHa parynseaup i “cnywHa kipaBaup” € (MAM). BbidHayaHbHe Obl aHani3 T.3B. ‘npabnemay” i
nagpbIXToyka rnedbl Ansi 3bMeHay, LWTO MaroLb aabbilLa, YacTa axbiUubUsaynsouua nagvyac MkHapOoaHbIX KaHap3HUbISAY,
Takix sk “KipaBaHbHe mirpaubian y XXI craroaseagsi” (Fambypr 1998) ui “MixHapoaHbl CbIMMNO3itoM na Mirpaubli: Ha LWsxy
[a parisHanbHara cynpauoyHiuTea na npabneme He3akoHHan Mirpaubli” (baHrkok 1999). Teim Yacam cknagaHa 3HancbLi
MiXHapoaHae naragHeHbHe, KaHB3HUbIKO na cTtabinisaubli, AByx6akoBbl NNAH A3esHbHAY Li AaMOBY, SIKiA He 3bBApTanics
6 Aa npabnembl Mirpaubli Abl HeabxogHackLi CynonbHa YblHiLb €1 nepawkodbl. Kani Heanibapaniam pasam 3b AroHbIMi
yThinNiTapbICLKIMi NPpbIHUbINAMI yXBaneHbl Sk naHyoYas insanéria naycionb y iHAyCcTpbisanidaBaHbIM CbBeLe, HS A3iBa, WTO
MeHaBiTa Ha AroHbIM TNe naycrana cyTHacbLb MirpaupbiiHae naniTbiKi.

MaTato KaHTpOInto Hag MirpaubIsi Hikoni HA BbINO 3bMSHLLSHBHE sie a Y3POYHI0 “HyNsiBOW MirpaLpli”, He 3BaXatoubl Ha Toe,
LUTO usiram kapoTkara napbisay namik 1973 gel 2000 ragami Tak canpayabl MoxHa Obino mepkasaub. Haaasaport, mirpausito
3ayabl pasrmnsgani sk NaacTaBoBYHO 3bsBY AN 3kaHaMiYHara pocTy — LWTo Aa rictopbli SLUA bl MaKCbIkaHCKa-aMapblkaHcKamn
iHaoycTpbli maquiladora1, Pypckara pari€Hy HameuubiHbl Nagyac naBaeHHara bymy, Ui iHOycTpbisnisaubli kpaiHay MNapcbiaskae
3aToKi, @ TakcamMa dKaHaMiYHbIX nocbnexay “rnsabanbHbiX rapagoy” TPoxKyTHika pocty MNayaonésae Asii2 [14]. MirpaubiiHas
nanitbika LWYbIfbHa 3bBS3aHa 3 AamMarpadivyHan nanitbikan, NpauoyHar nanitelkain, a TakcamMa 3 3aMmexHawn nanitelkan bl Bon-
Hami. AHa Mae LMarT acnakTay, Aa npbiknagy, CTpbiMniBaHbHe pyxy 6eHbIX Aa LUaHTpay HasanalBaHbHs 6araupbls, Ui, Haaa-
BapOT, PaKpyTaBaHbHE NpauayHikoy-MirpaHTay y raTbisi L@HTPbI, Takcama BbirHaHbHE “MiliiKy Mtog3eii” 3b ixHam 3smni Ui cTBapa-
HbHe MepaLlKkogay Ha LUNAXy MirpaubIiHbIX pyxay, HapogKaHbIX BaNHOW Ui akandriyHan katactpodan. Mirpaubito aHanisytoub
SK 3bSIBY, LUTO NaT3HLUbINHA ECbLb NepadymoBar akaHaMiyHara pocTy | agHavacoBa narpc3ati Kanitanismy Abl HazanawBaHbHIO
GaraubLs, Tamy pakpyTaBaHbHE MOA3el | naniTbika nepalukogay Tak LWYbinbHa 3bBA3aHbBIA NaMik cabon. [icTopbid 3yciM He §
anoLuHAN cTyneHi écbLUb nNpaugarnav 6apausboi 3a 4OCTYN Aa TapbITopbIAy | pacypcay [15].

Y 1999 roase Jypanewicki 36893 Abl ATOHbIA KpaiHb-YA3enbHiLbl NagYac camitTy y TaMmnapa Bbipalubini MagapHizaBaLb cBato
iMirpaLbIfHyt0 NaniTeKy ¥ agnaBeaHachLi 3 TpbiMa HakKipyHKaMmi: (a) CTpbIMiTiBaHLHE Mirpaubli LyKanbHikay npbITynky, (6) 6apa-
ubba 3b He3aKOHHaM MirpaubIai, Abl (B) CTBapSHbHE HOBLIX KaHanay Mirpallbli Ans npauayHikoy-mirpaHTay (npa camim y Tam-
ap3 Okl rpasasbis acrnakmel MigpaybitiHal nanimeiki 33 en. apmeikyn K. KacbysHa “Ad Tampere da Stakholma: farmavarinie

“edrapiejskaje prastory svabody. biaspieki pravaparadku” Ha http://praunik.org/artykuly/18 — padakupbisi).

Ha camiue 33 y CaBinbni 6bly yxBaneHbl W43 aasiH NyHKT: () NawbIpaHbHE A3esiHbHA dypaneiickae mirpaubiiHae
naniTbIki Ha yce acTaTHis KpaiHbl NaxomkaHbHSA Ui TpaH3bITy. MNpanaHytoybl iHTarpaBaHbl nagpixod, 33 iMkHeuUa ab’agHaub
3axafbl ANS pasbBsi3aHbHsS YHYTpaHblX npabnemMay, Takix sk “CTapaHbHe HacernbHiILTBa, Hegaxon aAMbICIOBbIX CaLbl-
anicTay, Hiskaa yHyTpaHasi MabinbHacbLb pbIHKY Mpalbl, 3bMsHLL3HbHE 3KaHamiyHara pocty”, ca cnpobami ycTanssaupb
CBOW KaHTPOSb Haj T.3B. MirpaubliHay Hanpy>xaHacbLto, raHanemM noasbMi, a TakcaMma Haf nasblTblyHbIMi arieM3HTaMmi y
imirpaupli [16]. 3 yacoy camity ¥ Tamnapa HameuubiHa, ITaniq, MNwnaxia bl Banikas BpeiTaHia canpaygel pacnavani ma-
O3pHi3aubllo cBae iMirpaubiiHae naniTblki Npa3 yBsA3eHbHE CbiCTaMbl Green Card3, naBeniysHbHe KBOTay AN 3aMeXHbIX
npauayHikoy, nagnicaHbHe KaHTpakTay 3 “3anpoluaHbiMi paboTHikami” ui naBeniyaHbHe KorbKacbLi Aa3Bonay Ha npbless.
“OkaHamiyHasa mirpaublsa” — TIpPMiH, SKi Aa HAAayHara Yacy ykbiBani, kab OblckpagbiTaBalb ThiX, XTO LIyKae NpbITYIKY,
XyTka Habbly NasbiTblyHbl NAATIKCT. AQHaK ypadbi FaTh!X KpaiHay HA TOMbKi afgdblHiNi cBae MeXbl AN HekaTopbiX Bigay
mirpaupli, ane i yamauHini pornto ranoyHan nagctass: Ans 3abapoHbl Ha Npble3f, KON ECbLb 3KaHaMiYHbl Pasbriik.

AOMOBY aTpbIMIiBalOLUb Thisl, HA Karo HAMAa MOMbLITY Ha PbIHKY Mpaubl, — raTa CbBeAYbILb Npa Ty CTYMNeHb, Ha SIKOM
3aKOHbI PbIHKY CTaloula MaTbiBaMm, LWTO AaMiHye Y MirpaubliiHan nanitbiubl. Takia cxeMbl SK CbiICTOMa audHak y 6ansax y
Bsnikan BpbiTaHii Ui HAMeLukas Green Card, ckipaBaHas Ha audHKy “4anaeevara Kanitany NpaTaHASHTAy Ha npaudy”, ui
3aknik Daily Telegraph pa “kaHTponto 3a gkackLo” 6yaydblx imirpaHTay, — akypaT dyHKUbISHYIOLb Y r3TbiM paybiluybl [17].
“HenaxapaHbig” bl “niwak nogsen” 6ygyub nakyTaBalb i Y>KO NakyTyoLUb af raTkan XXOpCTKacbLi 3KkaHaMiYHbIX 3aKOHaY.
Ak npausr Takix 3HaéMbIX pacicLkix Maaansay, MeHaBiTa HacenbHiLTBa YopHara, asisiukara bl CraBsiHckara CbBeTY YCnpbl-
MaeLLa siKk narposa cycbBeTHaMy napagky, camol CTPYKTYpbl 3KaHOMIKi Abl caLbisinbHal riepapxii. [1ns MHOriX 3b iX HAMa
MecLa Y cbBele iHB3CTbILbISY Abl NpbIObITKY. [Ans HacenbHikay 6edHbIX YacTak CbBeETY, SKis cTanica ab’ektaM akcnnoa-
Taubli Abl pabyHkay, rata écbLb NbITaHbHEM XbILbLA Abl CbMepLIi — sIK ickpaBa AaBoasilb Toe, LUTO Y cbBele CEHbHS 2,1
Minbapabl 6egHbix, 3b ix 800 000 Yyanasek nakyTytoub Ha ronag [18].

MapapHisaubis aypaneiickara mirpaubliiiHara paxbiMy

Oypanencki MirpaubliHbl paKbIM CbLb HANOOsbLL JackaHanbIM i Cy4acHbIM y MapayHaHbHi 3 yCiMi iHWbIMI. 3axagpbl na Aro-
HbIM yCTansBaHbHi 3 caMblx NepLUbIX A3EH, kani y 1985 roase aa cdpapbl agkasHackLUi rpynbl Tpasi 6bini AanyyaHbis npabnemel
Mirpaupli, 3 Yacoy LLIsHreHckara naragHeHbHs, [lyoniHckar KaHBSHUbII Abl “rapMaHizaupli” naniteiki NpbITYrKY i, HapaLwwue, AMc-
TapAaamckan aamosbl ¥ 1999 roase, Ha Tne skon Gbina cTBopaHas “apsiHas TopbITopbis cBaboab! i 6sicbneki”, ceimbanisytoLb
Kpaenanernbisi KamsHi HagHaubISHanbHara naabixogy Aa Mirpaubli. beini 3acHaBaHbIs LUMATHIKIA YCTaHOBbI 3 TakiMi Y3bHECbI-

1 (ad eaiwn. maquillar — 3pabiypb, cabpayb) — npagnpbleMcTBbl cBaboaHara raHanto ¥ Makcbiubl i LisHTpanbHan AmMapbiubl, Ha
AKix agbbiBaeLla 30opka ratoBbIx Bbipabay Ha paskcnapT y 3LUA, kpaiHy-nacTaynsanbHily kKamMnaHaHTay, SKis yBo3suua y KpaiHy-“300pHbl
13x” y 6513MbITHBIM paXkbiMe. BbidHavatoLLa Hiskar annatan npabl, Haa3BblYaHam sKcnnoaTalbian i 6sacnpayHbIM cTaHam npawayHikoy,
Kani ix YacTa 3BanbHsLp i HaMaloLb NayTopHa, 3 TbiM, kab He HagaBaub CTaTycy CTanbixX npauayHikoy.

2 Singapore-Jahor-Riau Growth Triangle — skaHamivyHae ab’sgHaHbHe, y cknag sikora yBaxoassub CeiHranyp, Manansincki wrar
[xaxop i iHaaHasinckasn npasiHUbIA Pobiay.
3 OaKyM3HT, sIKi Haae 3aMexHiKy 4a3Bon Ha cTanae npaxblBaHbHe | npauy Y KkpaiHe.
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many facets such as containing the movement of the poor to the centres of wealth, or in opposite the recruitment of
migrant labour to accumulation centres, it can be the expulsion of 'surplus people' from their soil or the blocking of
escape moves from war or ecological disaster. Migration has been analysed as a potential of being a precondition to
economic growth as well as a threat to capitalism and accumulation; therefore recruitment and containment are so
closely related. History is not at least about a continuous wrestling over access to territories and resources.[17]

In 1999, the European Union and its member states at their summit in Tampere decided to modernise their im-
migration policy along three lines, (a) containing asylum migration, (b) fighting irregular migration, and (c) opening
up new migration channels to migrant workers. Its 2002 summit in Seville confirmed another point, (d) the extension
of European migration policy onto any other country of origin or transit. Suggesting an integrated approach, the EU
aims to respond to combine solutions for internal problems such as 'ageing societies, a lack of certain professionals,
and a lack of internal labour market mobility, a slow-down of economy, with attempting to get its hands on what is
perceived migration pressure, the business of trafficking, and the positive elements in immigration.[18] Since the Tam-
pere summit, Germany, ltaly, Spain and the UK did begin modernising their immigration policy by introducing Green
Cards, increasing quotas for foreign workers, signing contracts over guest workers or allowing the number of work
permits to rise. Economic migration, until recently a term to discredit asylum seekers, rapidly got a positive connota-
tion. However, these governments did not only selectively opened up its borders to some kind of migration but also
strengthened a major rational for exclusion: economic considerations.

To that extend to which market laws become a dominant motive in migration politics those people are rejected for
whom there is no demand on the labour market. Schemes such as the point system of the US or German Green Card
to assess the 'human capital of an applicant or the Daily Telegraph's call for a 'quality control' of future immigrants
clearly make this point.[19] The 'unwanted' and the 'surplus people' will and already do suffer from the whole brutality
of economic laws. In continuity of notoriously racist patterns it is the populations of the Black, Asian or Slavic world
that are perceived a threat to world order, the fabric of social hierarchies and economics. For many of them there
is no place in the world of investments and profits. Stuck in poor, exploited or robbed parts of the world, for them it
can become a matter of life and death as the worldwide 2.1 billion poor or those 800.000 suffering from starvation
shows.[20]

Modernising the European migration regime

The European migration regime is comparably most advanced. From its starting point in 1985, the extension
of the Trevi group's responsibility towards migration issues, the Schengen agreement, the Dublin convention,
the 'harmonisation' of asylum politics, and in 1999 the Amsterdam Treaty creating a 'single area of freedom and
security' represent the cornerstones of a supranational approach to migration. A whole range of agencies with
shiny names such as the Ad Hoc Group Migration, the High Level Working Group on Migration, the Strategic
Committee on Migration, clearing centres on asylum and on border crossing (CIREA, CIREFI), or the Working
Community Police Cooperation with Middle and East European Countries, many of them rather secret and not ac-
countable to democratic control have been set up. All of them are concerned with asylum, migration, 'illegal immi-
grants', 'trafficking' and border crossing.[21] From the core of the Schengen states, pacemakers such as France,
Germany and the Netherlands, and more recently the UK and Spain, have always pushed for a more pro-active,
preventive and outreaching approach. First, the 1990 were characterised by creating a cordon sanitaire towards
its Eastern European neighbours, meanwhile as they become European Union member states the implementa-
tion of the Schengen aqui has been made a precondition.[22] Second, the EU has been keen to reach bilateral
agreements with all its other neighbouring states mainly those bordering the Mediterranean sea, for example
with the Barcelona Declaration; and also those who are now outside the EU's new external borders such as Yu-
goslavia, Moldavia and the Ukraine, for example the Balkan Steering Group Migration. Third, it aspires common
understanding with the Americas through the EU-US action plan or an Interregional Frame agreement between
the EU and Mercosur (an acronym for South America) And finally, the EU targets any other regions or countries
of origin and transit. The '"ASEM Ministerial Conference on Cooperation for the Management of Migratory Flows
between Europe and Asia' in April 2002 illustrates the commitment to integrate 10 major Asian governments into
European Union migration policy concepts.[23] A concrete tool in tackling migration is the European Action plans
on Albania, Morocco, Iraq, Sri Lanka, Somalia and Afghanistan. Their titles are misleading as they do include
any other relevant neighbouring or transit country. The Action Plan Iraq for example puts a crucial focus on Tur-
key and in that on migration from Pakistan and Bangladesh though these countries.[24] Albania too has been
identified as the major transit route now replacing migration though the East. Another tool, is to deploy European
police and immigration officers and policy advisors at foreign airports and border guard headquarters, such as in
Moscow, Bangkok and Sarajevo. But it is the EU major development policy document, the Cotonou Convention,
successor of the Lome Convention that targets all African, Caribbean and Pacific states (ACP). Drafted in 2000,
the EU summit in Seville agreed in adding a paragraph on migration control and readmission of migrants in to
bilateral agreement with an ACP state over development policy, technical cooperation or trade.[25] And similar,
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Mi Ha3Bawmi sik CnaubisanbHas rpyna na npabnemax mirpaubli (Ad Hoc Group Migration), MpavuoyHas rpyna BbiLaliLLara y3poyHto
na npabnemax mirpaubli (High Level Working Group on Migration), CTpaTariyHbl kamiTaT na npabnemax mirpaupli (Strategic
Committee on Migration), UaHTpbI, WITO 3arimMatoLua 36opam i abMeHam iHpapMaubisi cTacoyHa NPbITYSIKY | nepaxogy MsiKbl
(CIREA i CIREFI), uj MpauoyHae naragHeHbHe npa y3aemaasesHbHe nanisli CynonbHackLi 3 kpaiHami CapaaHsiii asl Yexop-
Han Qyponbl (Working Community Police Cooperation with Middle and East European Countries), — npaua MHOTiX 3b iX aXblLb-
LAynsieLua npbl 3a4blHEHbIX A3bBSIPAX i HENaacnpaBasgayHas A3aMakpaTbldHaMy KaHTPOS. Yce siHbl 3aimatolua npabnemami
NpbITYNKY, Mirpaubli, “HeneranbHbIX iMirpaHTay”, “raHanto nogsbMi” | nepaxoay MsKbl.

3 camara nayaTtky TOMn 3afaBani Takis ranoyHbls KpaiHbl-yasenbHiubl LLaHreHckara naragHeHbHs sk PpaHubis, Hs-
MeudblHa Abl HigapnsHabl, — siHbl 3ayabl gamMaranica ycTansiBaHbHS BbiNepagpkanbHara, NpaBaHTblyHara nagbixoay,
ckipaBaHara Ha axon sk Mara 6onbluan KonbKkacbLi KpaiHay; nasbHen Aa ix ganydbinica Banikas Bpoitadisa gbl MNiwnaxis.
Ma-nepwae, navatak 90-x BbI3Ha4Yaycs CTBAp3HbHEM CaHiTapHara kapaoHy Ans yexoaHeaypanenckix cyceassy, a Bblka-
HaHbHe LUsHreHckara naragHeHbHsA ctanacs nepagymoan Ans ix yetynnenoHs ¥ 33 [19]. MNMa-gpyroe, 33 nparHyy Aamar-
ybics ABYX0aKOBbLIX MaragHEHbHSY 3 YCiMi iHLWbIMI KpaiHaMi, LWTO 3b iM MsKyloLb, NepagyciM 3 TbiMi, LUTO Malupb BbiXaj
Aa MixsemHara mopa, Aa npblknagy, 3 Aanamoran bapcanéHckanm aakngapaupli, a Takcama 3 KpaiHami, skis usnep 3Haxo-
3Auua na-3a HoBbIMi BoHKaBbIMi MexxaMi O3 (Takimi sk FOracnasis, Mangasia gbl VkpaiHa), O3ena ratara, ga npbiknagy,
6bly cTBOpaHbl bankaHcki BblkaHaydbl KamiTaT na mirpaubli. Ma-Tpaiusie, NnaMKHEHbHE [a y3aemHara napasyMeHbHs 3
MayHouHaw i MayaHésan Amapbikait yBacobinacsa ¥ CynonbHbel nnsaH asesHeHsay 33 i LA, a Takcama MixparisHanbHae
naragHeHbHe npa pamMbl cynpauoyHiuTea namik 33 abl Mercosur4. |, Hapawue, 33 Mae Ha MaLe Nagnapazkasalb cBaéi
MirpaupbliHam naniTbiLbl YCe acTaTHis pari&Hbl Ui KpaiHbl NaxXo4XaHbHS | TPaH3bITY.

“KaHdapaHubia MiHicTpay ASEMS5, npbicbBeYaHasi y3aemaasesiHbHI0 Y KipaBaHbHI MirpaibiiHbIMI NbIHAMI Namixx Jypo-
nav abl Asian”, wto agodbinaca y kpacasiky 2002 rogy, intoctpye 3axagbl Ans 3any4aHbHA 10 HanbymHeNWbIX asisiukix
assipxaeay y abcar mirpaubiiHae naniteiki 3 [20]. Qypanerickis nnsiHbl A3esHbHSY cTacoyHa AnbbaHii, Mapoka, Ipaka,
Wpbl-JaHki, Camani abl AdraHictaHy yHKUbBISHYIOLb SK KAHKP3THbI iIHCTPYM3HT A5 GriskaBaHbHA Mirpaubli. [9TbiA Ha-
3Bbl ¥BOA3SLUb Yy 3MaH, 60 Tpaba mMeup Ha YBa3e, LUTO KOXHbI 3 MNAHaY A3€sSHbHSY axonniBae yce agnaBedHbls CyceaHis
KpaiHbl Obl KpaiHbl TpaH3bITy. NnaH A3eAHbHAY cTacoyHa Ipaky, Aa npbiknagy, Hagae HaasBblbanHyo yBary TypaddbliHe,
i, TakiM YblHam, Mirpaubli 3 MakictaHy bl bBaHrnsgaw npas raTeig kpaiHel [21]. Li Takcama npeiknag AnbbaHii, akas 6eina
Bbl3Ha4aHas K HanbyrHeNLWbl TPaH3bITHBI MapLUPYT, SKi LUanep navbiHae nepasaxaub Hag MirpaubliHbIMI LWSxami npas
Yexoa. CyTHacbkLb W43 afHaro iHCTPYM3HTY nansrae y TbiM, Kab pasbMacbLilb Jypaneiickyto naniubiio i cynpaloyHikay
iMirpaubInHbIX cnyxb6ay i KaHCynbTaHTay Yy MiKHapoAHbIX aspanopTax i WwTab-kBaTapax namexHan axoBbl, Tak, AK rata
6bIno 3pobneHa ¥ Mackse, BaHrkoky i Capaesa.

Ane ranoyHbl aKyM3HT, AKi Bbl3Ha4ae cTpatarito pasbsiupls 23, — rata baHiHCKasi KaHB3HUbISA, HAcTynHiua J1émckan kaH-
B3HUbIi, sikasi axonnisae yce kpaiHbl Adpbiki, Kapbibckara 6acaviHy apl LlixaakisHckara pariéHy (ACP). MagpbixToyka npaekty
navanacs y 2000 rogse; Ha camiue 33 y CaBinbni § AByx6akoBbis naragHeHbHi 3b A3sipxaBami ACP ctacoyHa cTpartarii pasb-
BiLlbLisl, TOXHI4YHae cynpaubl 1 raHANo nacTtaHasini Aagaub naparpad npa KaHTpornb Hag MirpaubIsn Abl paaMicito MirpaHTay
[22]. Benbmi napgobHbIM YblHaM naragHeHbHe namik 33 | ASEM aamaHCcTpye, LITO KaHTPOosb Haj Mirpaubisiii écbLib “BaXKHbIM
anemaHTaM” i nepagymoBa ans gobpbix AByx6akoBbIx cTacyHkay. Ane x, kab naacTpaxasauua, kpaiHbl 93 JamoBinicst cTea-
pbilb anoLUHIO TNiHito abapoHb! LWsxaMm iHTarpaubli 3axogHeaypanenckara 3bBa3y, kaTopbl ECbLb BAaNCKOBLIM anbsHcaMm, y
O3 i yTBapaHbHSA BarickoBa3aBaHal CTpykTypbl 3b 5 000 agiuzpay, akast Moxa ObliLb pa3ropHyTas, Aa npbiknagy, kab ctpbiMaLb
“mMacaBbl pyx HacenbHiuTBa” [23]. LUTO Aa imirpaubli, 33 Bhisiynse BenbMi arpaciyHbl NagbiXxof i He CrblHAeuua nepag ymsilia-
HbHEM YBa YHYTPaHbIsi CrpaBbl iHLbLIX KpaiHay, BbIKapbiCTOYBaKYbl HABaT LUAHTaX CTacoyHa cybcbiabiay Ha pasbBilbLE apl
narpo3bl Y36poeHan iHTapBaHLUpbIAN. O3 iMKHeLLa JaMardbiCa NayctogHar 3rofbl ca cBaéin MirpaubliiHam nanitbikai, LWTo naLlbl-
paeuua, Hibbl yaapHas xBans nacbns BbIOyXy, Ha Yce acTaTtHis KpaiHbl. AQHaK 3a Nérikan ratkara pasbBiLlbLis MOXHa nabavbiub
iHLWbI Y3pOBEHb TPaHCHaLbIAHaNbHara CynpauoyHiLTea i NsgHaBaHbHS.

TpaHCHaubIsiHaNbHbIA apraHisailbli, LUTO aXbILbLUAYNAIOLb KAHTPONb HaA Mirpaubisan

“Ctpartarii MbkHapogHara KaHTponto Hag Mirpaublan” i “rnsibanbHae kipaBaHbHe Mirpaublsin” — nagcTaBoBbIS TIPMiHbI
Y CEHBbHSALIHAN MiXXHapoaHal nanitbiubl [24]. Yce Tbis agMeTHbIS pbiChl, LWTO Y0 Aobpa 3Haémbls Ham naBoase cTpararii
parynsiupli piHaHcay i TaBapay, nepagycim, pons IMF ui WTO, cnyxaub Takcama i Ansi CTBapaHbHA Hakigay rnsibansHae
MirpaupbiiHae nanitelki. PakTbluHa, YcearynbHae MNaragHeHbHe npa NepacoyBaHbHe Jlioasen, aHanariyHae nansapagHamy
3 raTara X Lapary, npa MbITHbIS Tapbidbl i raHgans (GATT) — yxo 6bino npanaHaBaHae [25]. YacTta gaBoassub, WTO
cTapasl CbICTaMa MirpaubliiHara KaHTpOonio naudaprena napaasy, i Wro nanitbika rmsbanizaupli natpabye HoBal kaHUanubli
[26]. |a3s HaubisHanbHaM A3spxaebl abBellyaHas GaHkpyTaMm, rmabanbHbl TaBapa3BapoT cTana naesniyBaeuua, Mexbl
cTarouua 6onbw “nopbICTbIMI”, | HA KaHTPONb 3a BOHKaBbIMi MexaMi 6onbll Henbra cnag3sBauua, — y FHyTKiM cbBele
HATHYTKIS CbICT3MbI KAHTPOIIO, TaKisl IK MeXbl HaLbIsiHANbHbIX A35pXaBay, cTarouua Ycé 6onbLl i 6onbLl HeaaaKBaTHbIMI.
Tamy i agbbiBaeyua 3pyx y KipyHKy ycéabcspkHara paxbiMy, LUTO NaBiHEH axomnmiBaub YBeCb Npauadc mirpaubli 3 KpaiHay
naxo4XaHbHS, Y3A0YK HakipyHKay pyxy i npa3b Niobblg KpaiHbl TPaH3bITY Aa KaH4YaTkoBara MyHKTy MapLipyTy. Takas cTpa-
Tria nandrae na-3a pamami HaupbisSHanNbHbIX A39pXaBay, SKid nepagyciM cami ag3Hadaroub natpaby ¥ HagHaubiSHaNb-
HbIX | TPaHCHaLbISHamNbHbIX apraHisaubiax 3aMecT cacTapanara nagpixogdy. A Takimi écblb MikypaaaBblis KaHCynbTaubli
na npabnemax npbITYnKy, yuekaqoy i MirpaubiiHae naniteikié (MK), MixxHapogHas apraHizaupis na npabnemax mirpaubli
(MAM), pa HekaTopan ctyneHi MixHapogHas apradizaupis npausl (MAIT) i HekaTopbl HaBYKOBbIS LISHTPbI | ParynspHbIs
KaH3IP3IHLbIi.

4 ckapoy. ad “Mercado Comun del Cono Sur”— arynbHasi Ha3Ba AN HACTYMHbIX KpaiHay Ha noyaHi MNayaHéBae AMapbIki:
ApreHTbiHbI, Bpaskinii, Mapareas i Ypyrsas, skist yTBapatoLb arynbHbl pbiHak.

5 ckapou. ag “Asia-Europe Meeting”, “Asisiuka-Oypanerickae nacsamkaHbHe”.

6 Intergovernmental Consultations on Asylum, Refugees and Migration Policies (IGC).
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the ASEM-EU agreement makes clear that migration control is an 'important element' and precondition for good
bilateral relations. If that fails the EU has agreed to establish a final defence line by integrating the military alli-
ance WEU into its structure, setting up a paramilitary force of 5.000 officers, that shall be deployed for example
to contain 'massive population movements'.[26] When it comes to immigration, the EU reflects a very aggressive
approach, which does not hesitate to interfere with domestic affairs of other states, even using some blackmail-
ing over development aid or threats of military intervention. The EU tries to force compliance with its migration
policy that spreads like shockwaves onto wide parts of the world. However, beyond any such development lies
another level of transnational cooperation and planning.

Transnational migration control agencies

'Strategies for an international migration regime' and global migration management, are key words in present inter-
national politics.[27] What is known from the regulation of finance and goods, in particular the role of IMF or WTO will
serve as a blueprint to global migration politics too. In fact, a General Agreement on the Movement of People, equally
to those on Transport and Trade (GATT) has already been proposed.[28] It has been frequently acknowledged that
the old system of migration control has failed and also that the politics of globalisation requires a new concept.[29]
Nation states are crumbling, global traffic increases constantly, borders have become porous and relying on control
of external borders does not work anymore, in a flexible world inflexible systems of control such as a nation state's
border have become increasingly inadequate. Therefore, the move is towards a comprehensive regime that covers
the whole process of migration from the countries of origin, along the pathways and through any country of transit to
its final destination. Any such approach lies well beyond the scope of the nation states, which instead have identified
the need for supranational and transnational organisations. These are the Intergovernmental Consultations on Asy-
lum, Refugees and Migration Policies (IGC), the International Organisation for Migration (IOM), to some extend the
International Labour Organisation (ILO) and some think tanks and regular conferences.

The IGC has been set up in 1985 when the previous Intergovernmental Committee on Migration has become the
IOM. The IGC is a small elitist, 'informal [and indeed very secret] forum' of only 16 members 'for the exchange of infor-
mation and the planning of innovative solutions and strategies'. The IGC is possibly the central think tank in migration
control politics, it must be suspected that key strategies and combat cries such as 'human trafficking', and even 'illegal
migration' as such has been agreed at their meeting to become internationally accepted concepts. Its organisational
basis is the International Centre for Migration Policy Development (ICMPD) in Vienna, which also hosts the secretariat
for the Budapest Process, synonym for the extension of the European migration policy eastwards.[30]

The main agency however is the IOM.[31] |t has been set up in 1951 as the Intergovernmental Committee for
European Migration. That should already trouble any reader about its intentions as its predecessor in name,
an Intergovernmental Committee, founded in 1938 as a result of the Evian conference so disastrously failed to
rescue European Jewish refugees from what was to come.[32] However, the IOM, although based next to the
UN in Geneva, is not part of that structure. Quite the opposite, it was meant as a counter agency to the UNHCR,
set up the year before. In contrast to the UNHCR, which is based on humanitarian principles the IOM has been
based on economic considerations. it also functioned as another instrument of the Truman doctrine during the
cold war period,[33] in that it still reflects the trilateral approach of claiming to represent governments, economy
and migrants alike. In fact, migrants do not have a voice, are not represented, and where NGO's are involved
they are rather patronised than having an influence.[34] But in 1980, the European in its named was dropped to
acknowledge its increasing involvement in Third World matters, and with the collapse of the Eastern bloc the ICM
has been finally transformed and renamed to IOM. They have about 100 member states, whose fees fund the
organisation and its operations, its resolution and mission statement makes it a membership organisation. How-
ever, they claim a right to receive public and private funds, to institute legal proceedings and immunity for their
staff. These 'privileges and immunities' guarantee a unique status and makes it a very influencial and powerful
agency.[35] The IOM claims to be 'the leading international organisation for migration' and is on the road to the
emerging global governance. Over the last couple of years, it has become a very complex transnational agency
that not only deals with migration policy design and implementation, the movement and often return of people,
but also with the disarmament of guerrillas in Kosovo, Congo and Angola; the formation of a civil administration
in Kosovo; the medical screening of emigrants for example accepted for settlement in the USA and Canada; or
running the compensation scheme to non-Jewish victims of the Nazi slave workers. By recent pilot projects be-
tween Finland and the Philippines and between Spain and Equador, the IOM now also becomes involved in the
recruitment of labour and seems to take over this aspect from the ILO. But the main focus remains with migra-
tion management, the IOM prides itself to have been interfered with the lives of 11 million people since its first
year. In 2000 alone it moved 450.000 people to and fro. Its main destinations read like a list of war torn regions:
Kosovo, Northern Iraq, or Sierra Leone. Just before the war, even Afghanistan was listed as a major destination
for movements. Indeed, the focus is on return of migrants, often unwanted where they are. For example, 75.000
refused asylum seekers have been flown out of Germany in 2000, but what is disguised as voluntary return can
be revealed as a 'cold removal'.[36] For the role, the IOM plaid in the expelling of the Roma people from Western
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MK 6bini 3acHaBaHbig y 1985 roase, kani MixxypagaBbl KamiTaT na npabnemax Mirpaubli, WTO iM nNanapagHivay, obly
nepartBopaHbl ¥ MixHapoaHyto apraHizaupito na npabnemax mirpaubli. MK — rata mManeHbki aniToyHbl “HedapmMarnbHbl
copym”, WITO ckrnagaeuua Tonbki 3 16 yasenbHikay, skis 3bbipatouua pasam, kab “axbiubLaynsaub abmeH iHapMaubIsi
i BbiNpauoyBaLpb iHaBaUbIHbIS pawsHbHI Abl cTpaTarii’. MK — 6apan, ranoyHbl gacbrnefHiuki LUaHTap, WTO 3ariMaeuua
naniTblka KaHTPOM HaA Mirpaubisii, Tamy Liankam BeparogHa, WTO Takist NaacTaBoBbIs CTPATArii Abl 6asBbis BOKMiYbI K
“raHgans noa3eMi”’ | HaBaT “HeneranbHas Mirpaubia” nepag TbiM, sIK CTaluua NaHATKaMi, NPbIHATLIMI MiXXKHApOAHaM Cynorb-
HacbU, Obini pacnpauaBaHbis | 3aLbBepAXaHblst Nagvac raTbiX KaHCynbTaubiay. IXHYH apranisaubiiHyio 6a3y yTBapae
Mi>xxHapogHbI L3HTap na pasbBiubli MirpaubiiHae nanitelki7 y BeHe, A3e Takcama 3Haxoasiuua cakpatapbisit byganawiu-
Kara npawacy, LUTO cTaycsa CbiIHOHIMam ANs NaLbIp3HbHA dypanerickan MirpaubliiHan naniTelki Ha ycxog, [27].

ApnHak ranoyHan apraisaupian écbLb MAM [28]. AHa 6bina 3acHaBaHas y 1951 roase sk Mixxypagasbl kamiTaT na npabnemax
mirpaupli y Qypone. He cknagaHa BbITNyMadyblLb HEMaKon CTacoyHa HaMmepay KamiTaTy, LUTO y3bHikae Y YblTayoy, Skis BegatoLb,
LUTO AroHbI NaNAP3AHIK 3 aHansariYHam Hassan — MixypagaBsbl kamiTaT, ctBopaHbl Y 1938 roase Y BbiHiKY 3BisiHCKae KaHh3apaH-
Libli, — nausipney Takyto >axnisyto napasy y crpobe BbipaTaBaLlb 3ypaneickix yuekadoy-rabpasy af Tparepli, LUTO iX HanaTka-
na [29]. He 3Baxatoubl Ha Toe, W10 6a3a MAM 3Haxoasiuua nobad ca wrab-keatapan AAH y XKaHaBe, siHa Hs éCbLib YacTKato
ratan cTpykTypbl. AKypaT HaaaBapoT, sHa Obina 3acHaBaHas y npouisary KipayHiutsy BapxoyHara kamicapa AAH na cnpaBax
yuekadoy (UNHCR), yrBopaHamy Ha rof paHei. Y agpo3bHeHbHe ag UNHCR, sikoe rpyHTyeLLa Ha ryMaHiTapHbIX NpbIHLUbINaXx,
ansa MAM ranoyHbiM écbLib 3KaHaMiuHbl pasbhik. [[aTas apraHisaublist npauye HA A3ens nabpabbiTy noasen, ane asens na-
BeMiYaHbHA GaraubLis akaHOMIK. AHa Takcama pyHKLUbIsiHaBarna sk aa3iH 3b IHCTPYMaHTay AaKTpbiHbl TpyMaHa Lsram napbisgy
xanogHae BaviHbl [30], i Aa ratara Yyacy aantocTpoyBae NP3T3H3io PANPa3aHTOYBaLb agHadYacoBa Tpbl Haki: ypaabl, aKaHOMIKY
i MirpaHTay. Ane, Hacampay, y MirpaHTay Hisikara npaBa rofiacy HaMa, siHbl NanpoCTy He P3npa3aHTaBaHbls, a TaM, A3€ iXHbIMI
cnpaeami 3anmatouia NGO, raBopka if3e npa aneky, a He npa mardbiMacbLb YblHiUpb yrinby [31]. Y 1980 roase HasBa kamiTaTy
3a3Hana 3bMeHy: 3ragka npa dypony y HoBaw HasbBe — MixypagaBbl kKamiTaT na npabnemax nmirpaupli (ICM) — 6bina agkiHy-
Tasi, kab 3acbBeqYbILb MNaBeni4YsHbHe Ya3eny apraHisaubli Y NblTaHbHAX Tpalusara CLBETY, a 3 pacnagam YcxogHsira onéky ICM
6bly kaH4aTKoOBa TpaHcdapmaBaHb! | nepaHasBaHbl Y MAM. Y cknap apraHisaupli yBaxoassub npagcTtayHiki kans 100 kpaiHay-
yO3enbHIL, Ha Yble CpoaKi iCHye i A3eliHivae apraHisauplis; eiHas pasantoubls Abl abeeiivaHas Micis pobsiLb sie apraHisaupisi,
WTO nandrae Ha Yaneutse. AgHak MAM npaTaHaye AWy i Ha NpaBa Ha aTpbiMaHbHe rpaMaaskix i NpbIBaTHbLIX (hiHaHCaBbIX
cpoakay, a Takcama Ha iHiupigBaHbHe pasbopy cnpasay y CyA3e i Ha HedaTblkanbHacbhLb AN cynpauoyHikay. [aTbis npbisinei
€cbLib rapaHTbIAl yHiKanebHara ctatycy i pobsiub MAM BenbMi ynbiBoBait | MaryTHam apraHisaubisi.

MAM npataHaye Ha Toe, kab Bbiub “ranoyHan mixkHapogHaw apraHisaubian na npabnemax mirpaupli’, i AHa 3Haxoasiuua Ha
LnsXy Aa Taro, kab nawwbipbilb CBOM YNIbly Ha YBeChb CbBET. Lisram anoluHix Hekanbkix ragoy siHa nepartsapbinacs Y Berb-
Mi CKnagaHyto TpaHCHaubIsHaMNbHYI0 apraHisaublio, sikas 3aiMaelua cnpasami HA Tonbki pacnpauoyki Abl axblubUSyneHbHS
MirpaLpifiHae naniTblki, NepacoyBaHbHs | YacTa BAPTaHbHS NoA3el, ane Takcama 6apa yasen y pas3bpaeHbHi napTbi3aHay
y KocaBa, KoHra i AHrone, cdhapmaBaHbHi rpamagskav aaMiHicTpaubli y Kocasa, paHTreHackanii Abl M3AbIYHbIX arnsgax aMir-
paHTay, fa npblknaay, TelX, sSKia atpbiMani Aa3son Ha nacsneHsHe y 3LWA i KaHaase, ui Takcama y Bbinnaue KamnaHcaublsy
He-rabpasiv, skia npauasani Sk HABOIMbHIKI Ha HaupIcTay. ['paz anoluHiA NiNETHbIA NpaekTel Namik PiHNaHAbIAK | PininiHami i
namix lMiwnanisn i 9ksagopam MAM Takcama nadana yaseneHidaub Y HaiMaHbHI npaLoyHan cinbl, i, 3gaeuua, Moxa 3ycim ne-
paHsiub ratyto cpyHkubIio ag MAT. Ane x ranoyHan martan 3acTaella KipapaHbHe Mirpaublsii (migration management) — MAM
raHapbiLya TbiM, LUTO 3b MepLuara rogy CBamnro icHaBaHbHS naynnbisana Ha néc yko 11 minbéHay Yyanasek. Tonbki y 2000 rogse
siHa nepacanina 450 000 yanaeek na yciMm cbBeLe, NepaBaxaHa rata Obini BbICbINKi i panaTpbisupli. Meparnik efHbIX ranoyHbIX
NyHKTay NpbI3HAa4Y3HbLHA — raTa CbMic pariéHay, pasbasipaHbix BonHami: Kocaa, MNayHouHb! Ipak, Ceepa-IleoHa. Akypar nepag
navaTtkam BalHbl HaBaT AdpraHicTaH Obly NasHauaHbi SK ranoyHbl HaKipyHak pyxay. PakTblyHa, ranoyHas mMaTta apraHisaupli —
BAPTaHbHE MirpaHTay, AKist Yacta HenaxagaHbls Tam, A3e sHbl anbiHynics. Oa npeiknagy, y 2000 rogse 75 000 yanasek Bblexari
3a Mexbl HameudbiHbl, A3e iM ObIno agmoyneHa y NpbITynky, ane Toe, Wro cnpabasani nagaupb sk fobpaaxsoTHae BApTaHbHE,
cTanacs Hacamp3ay abblisikaBaw “xanofHan BbiCbirKai”.

Llepas Tyto ponto, sikyto MAM agpirpana y BbiCsInLbl NpaacTayHikoy Hapoay pomMa (To 6ok ubiraHoy) 3 3axoaHsawn Jyponbl, ap-
raHisaupbls 6bina abeiHaBavaHas HaublsiHanbHbIM KaHrpacam ratara Hapogy sk “Bopar Hapoay poma” [32]. HaubisHanbHbI KaHr-
pac pacnavay cynoByto cripaBy y QypanelickiM cyase na npaeax Yanaseka y Ctpacbypae cynpaups MAM 3a eliHbis 6e3aakasHbist
A3esiHbHI | aATapMiHaBaHbHE BbINnaThl KAMM3HCALbISTY ThiM NpagcTayHikam Hapody poMa, sikis ctanicst axBsipami HaLbI3Mmy.

Tonbki usram aByx ragoy MAM naggoina konbkackLb cBaix npagctayHikoy ag 40 aa 100. YBecb cbBeT Obly Nnag3seneHsl Ha 19
pariéHay Mirpaubli, Ha Yane KoxHara 3b SKixX CTailb parisHanbHasi Wrab-keaTapa, Aa npbiknagy, y bpycani, Peime, Byaanaiuiue,
XanbcblHKi Ui BaHrkoky. EfHbIs NapbichapblviHbia dinii, WTo axbiubuaynstous “Tparpamy 36opy iHapmaukli na npabnemax mir-
paupli’, MOXHa pasrnsagaub Sk 6acTbIEHbI rmsbanbHanm “CbICTaMbl NansapagkaHbHs Mirpaubli’, ikas nactaynsie y KpaiHbl-NyHKTbl
NpbI3HA4Y3HBHA AaA3eHbIS Npa MirpaubliHbIA pyxi, CTPYKTYpPbI, CyBA3i i namaratbix [33]. MAM akcnapTye aypaneinckyto Maganb
KaHTPOO Hag Mirpaublsii Ba yce acTaTHisi YacTki CbBETY, Takia sik 3axoaHss Adpbika, A3e MAM i “OkaHamivyHas cynornbHacbLb
3axogHeadbpblKaHCkix A3sipkaBay 3bOipatouua 3acHaBaub Apasen MirpaupbliiHae CcTaTbICTbIKi, Ski 4a3Bonilb nanenwbiub pa-
3yMeHbHe npabnemay Mirpaubli i Janamoxa 3acHaBaub 3(paKTbIYHbISI MirpaubifHbIs NparpamMbl i MirpaubiiHyro naniteiky” [34].
Toe x camae apbuisaeuyua ¥ Mayanésain Amapeilbl ¥ pamax INys6nayckara npauacy i ¥ Mayanésa-Yexoansin Asii ¥ pamax
MawHinbckara npauacy, KoxHbI 3b SIKiX €CbLib CbIHOHIMaM parisHanbHara MirpawbliiHara paxbiMy.

MAM 3ayxabl pacnavbiHae cBato AseriHacblpb 3b AKiX-HeOyA3b AacbnefaBaHbHAY, Nacbns cnpasasgadvy nyonikyoup,
af3Havatoydbl BbiSyneHbld npabnemsl, Takis, Aa npbiknagy, Sk KonbKkacbUb HeneranbHara HacenbHiyTea [35]. YacTta Haca-
Mp34 raBopKa if3e npa rpamagssHay cyceHsan KpaiHbl, i ¥ kpaiHe, 3b KoM iHa MAXYe, A3€ AHbI XbIBYLb | NpaLyoLb, iXxHas
npbICyTHacbLb He ycrnpbiMaeuua sk npabnema uepas rictapblyHbIS | KyNbsTYPHbIS CyBA3i NaMik Hapogami — npbiknagam
MOXa cnyxbilb 50-ragosas TpagbiLbls agdvbiHEHBIX Mexay namix kpaiHami C3Y8. Kani yxo “npabnema” 6oina ctBopaHas,

7 International Centre for Migration Policy Development (ICMPD).

8 Paga skaHamivyHae y3aemapganamori (caublsiniCTbiUHbIX KpaiHay 3yponbl), MiKypagaBasi dKkaHamiyHas apraHisaupbls, sikasi
icHaBana 3 1949 na 1991 rr. Y elHbl cknag yBaxoasini: AnbbaHisi (aa 1961 r.), bayrapbis, ByroplwdbiHa, BieTHam, Hameukas [JamakpaTtbiuHas
Pacny6nika (ga 1990 r.), Kyba, Manronis, Monbwya, PymblHisi, CCCP, YaxacnaBadybiHa.
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Europe they are accused by the Roma National Congress of being 'the enemy of the Roma people'.[37] And for
the irresponsible way, IOM runs, and delays the compensation instalments to Roma victims from the Nazis, the
RNC took the IOM to the European Court for Human Rights in Strasbourg.

Within only two years, the IOM has doubled its number of representatives from 40 to now over 100. Meanwhile,
the whole world is separated into 19 migrationwise relevant regions, each headed by a regional headquarter,
such as Brussels, Rome, Budapest, Helsinki or Bangkok. Its field offices by implementing the Migration Infor-
mation Program are understood as posts of a global 'migration warning system’, that feed back to countries of
destination knowledge about migration movements, patterns, networks, and supporters.[38] The IOM exports the
European model of migration control to other parts of the world, such as Western Africa, where the IOM 'and the
Economic Community of West African States are to establish a Migration Statistics Unit ...that would improve un-
derstanding of migration issues and help the establish effective migration programs and policies'.[39] The same
has been going on in South America with the Puebla process and in South East Asia with the Manila process,
each synonyms for regional migration regimes. The |IOM usually starts off with some research, then a report will
be published pointing to the problems identified, such as the seize of an illegal population.[40] These are often
neighbouring citizens who live and work in a bordering country, where they are not necessarily perceived as a
problem because of the historical and cultural links between countries, as for example the 50 year tradition of
open borders between the then COMECON countries. Once the problem has been constructed, the IOM comes
in and offers policy advise, support with the design and implementation of new politics, and finally training on
new migration control technology such as red-light cameras. For example, in Ukraine, the IOM took border police
officers to the Mexican-US border to demonstrate how an efficient control regime looks like.[41]

The IOM not only concentrates, accumulates and in return spreads the state of the art migration control policy
and technology from and to any part of the globe (Capacity Building Programs), it also offers a comprehensive
approach consisting of a combination of migration discouragement schemes (so called Information Seminars),
the erection of border control posts (such as in the Ukraine), building and running detention camps (for example
on Nauru), the subsequent removal of unwanted migrants (so-calied voluntary return schemes in UK, Germany,
Netherlands and many other countries) and the recruitment of wanted labour (such as from Equador to Spain).

IGC and IOM both not only build on economic principles but also strongly reflect very racist ideas of nationality,
home and belonging. Some critics argue that it is build on the assumption that 'people shall primarily live where their
home is, where there people is and where there soil is'.[42]

The myth of a borderless world

European history tough that economic integration, and mobility and migration can lead to some convergence
of wages.[43] Some scholars therefore expect globalisation to lead to nation states and borders fading away re-
sulting in the miraculous appearance of a borderless world.[44] Others assume that the neoliberal politics of de-
regulation will finally influence migration and allow unregulated flows of people.[45] And neoclassical economic
theory try to make us believe that globalisation plus migration will cease inequality and leads to more distributive
justice.[46] However, that is far from being realistic. Instead, neoliberal think tanks such as the OECD or the
Multilateral Commission insist in the parallel politics of deregulating finance and trade whilst keeping strong sys-
tems to regularise the movement of people and labour.[47] That coincides with a tendency to create new states,
processes of devolution such as in the UK and ltaly, the European concept to introduce Euro-regions replacing
nation states, and with new pioneering schemes to police, and if necessary restrict, the movement of hooligans,
criminals, asylum seekers and globalisation protesters. These apparent discrepancies need to be explained.
Imperialism is based on the exploitation of wage and reproduction differentials between regions and countries,
races and gender, and legal and social groups.[48] It has a strategic interest in keeping social or geographical
divisions by genderising, racialising or territorialising the humanity. Imagined, socially constructed or physical
borders are essential to the world economic order. Migration politics aims to keep the system of borders and terri-
tories whilst in the same time exploits the wage and reproduction cost differential between countries. The political
economy of the wage ratio between Singapore and Indonesia (1: 289), Mexico and the US (1:50), or Germany
and Poland (1:10) are well documented.[49] The enforcement of borders, the control over migration movements
and mobility in general, the introduction of new borders (as on the Balkan or the former Soviet Union) or even
movement control technology such as CCTV and biometric scanning are aspects of the same concept. There is
already a 'hierarchy of mobility'[50] as global elites are allowed to move freely, whilst workers' movements are
heavily regulated, but those not having the funds to subside themselves (such as tourists) or not primarily eco-
nomically active, even more so in case they could become a financial burden to public funds (such as refugees)
are prevented from moving at all. The unequal treatment of the highly skilled, asylum seekers, illegal immigrants
and displaced people clearly shows the economic rational behind the neoliberalism twin-strategy of deregulation
and regulation.
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MAM npbIxoasiub Y KpaiHy i npanaHye napagbl cTacoyHa cTpaTarii elHara pasbBa3aHbHs, Aanamory y pacnpauoyubl i
axblUbLAYNEeHbHI HoBan NaniTblKi i, HApaLWUe, HaBy4ae KapbicTaluua HOBbIMI TAXHAN&risMi KaHTponto Hag Mirpaubian. Ja
npelknaay, Ba YkpaiHe MAM Hanagsina TaMTalLLbIM NamMeKHiKaM 3KCKYPCito Ha MIKCbIKaHCKa-aM3pbIKaHCKYI0 MshKy, kab
npagamMaHcTpaBsaub, SK Bbirnsaae 3aKTblyHbl PAXKbIM KaHTPOSTHO.

MAM Hs Tonbki Ha3analuBae, KaHUIHTPYe i Y CBalo Yapry nallbipae Cy4acHbl CTaH payay y nanitbilbl i TOXHaNErii KaHTPoso
Hap, mirpaupisii Ba yCix YacTkax CbBETY, SHa Takcama npanaHye ycéababiMHbI nagbixoq, yTBopaHbl kambiHaupian 3axaaay,
y LI9par SKix yBaxoA3silb CXeMbl AbICKpaabiTaubli Mirpaubli (T.38. “IHdbapMaubIfHbIA CaMiHapb!”), CTBap3HbHE HOBbLIX NMyHKTaY
namexHara KaHTponio (sk Ba Ykpaixe), 6yaoyns i naaTpbiMKka A3efHachkLli narepay Ans saTpbiMaHbIx (aa npbiknagy, y Haypy),
BbICbIfIKa HenaxagaHblX MirpaHTay (1.3B. “Ao6paaxBoTHBIA CXeMbl BAPTaHbHS”, WITO A3eNHivatoupb y Banikan bpbitaHii, Hameu-
YblHe, HigapnaHaax i Wwmatnikix iHWbIX KpaiHax) Obl HaiMaHbHE NaXkafdaHal npauoyHaw cinbl (4a npbiknagy, 3 Okeagopy Ansi
lMwnanii). MxypagaBsbls kaHCynbTaubli na npabnemax npbITynky, yuekadoy i MirpausinHae nanitbiki Abl MixkHapogHas apraHisa-
Lblg na npabnemax Mirpaubli HS TOMNbkKi 3aCHaBaHbIA Ha 3kaHaMiYHbIX MPbIHLBINAX, ane Takcama BbISynstoLb HaaTa pacicLkyto
iA3to0 HaublsHanNbHackLi, 4OMY Obl NpblHanexHackLi. [NaactaBoBbiM Ans iX ECbLib MepKaBaHbHe, LUTO “NioA3i NaBiHHbI NepaBax-
HbIM YblHaM XbILb TaM, A43€ iXHbl A0M, A3€ iXHbl Hapog Abl ixHast 3amnsa” [36].

MiT npa cbBeT 653b Mexay

Oypaneickas ricTopbls Makaseae, LITO BblHIKAM 3KaHaMidHal iHTarpaubli, MabinbHacbLi i Mirpaubli MoXa cTauua nayHae
30nixaHbHe 3apobkay [37]. HekaTopbis HaByKOYLbI TaMy YakaroLpb, LWTO mMsabanisaubis naudarHe 3a caboro 3bHIKHEHbHE HaLlbl-
siIHanbHbIX A39pXaBay | Mexay, — i nayctaHe cbBeT 653b Mexay [38]. IHLbIS MApKytoLb, LLTO H3anibapanbHas nanitelka 43pary-
NAUbI Y paLlLe paLWT naynsbiBae Ha Mirpauplio | 6yayLb [a3BoneHbIS HEKAHTparsiBaHbIsi MacaBbis nepacoyBaHbHi noasen [39].
HaaknsacbluHasi skaHaMidHasi Ta0pbis cnpabye Hac 3anayHilb, WTO rnsdanizaubis Nikc Mirpaubls 3bHiLLYaLb HAPOYHAChLb Abl
nausrHyUb 3a caboto 6onbLuyto cnipaBsaniBackLb y pasbMepkaBaHbHi [40]. AgHak rata Bernbmi ganéka ag paaniamy. Haagsapor,
HaanibapanbHbIS HABYKOBbIS LIBHTPbI, Takid Sk ApraHisaupbla akaHaMiYHara cynpauoyHiuTtea i pasesiupusa (OECD) ui Livatba-
koBas Kawmicis (Multilateral Commission), HacTonBatoLpb Ha TbiM, LUTO NaniTeika A3parynsupli chiHaHcay i raHAnto naBiHHa aXbl-
UbLiAynaLLUa napaneneHa 3 nanitbikak 3axaBaHbHS MOLHaW CbICT3MbI Parynsupli iepacoyBaHbHAY npauoyHai cinbl i MirpaHTay
[41]. aTa cynapae 3 TOHASHUbISAW CTBAP3HbHSA HOBbIX A39p)KaBay, npauacami nepagadbl nayHamouTBay (sK y Banikai Bpbitanii
Abl ITanii), npanaHaBaHa kaHURNUbISN 3ypapariéHy, WTo MyCiLlb 3acTyniLb Mecua igdi HaublsHanbHae A3apXaBbl | agHavacosa
3 yBAA3eHbHEM HOBbIX NINETHLIX cxemay Ans Taro, kab KaHTpansisailb, a kani HeabxogHa, To i abMsKoyBaLb NepacoyBaHbHI
XyniraHay, 3anavbiHUay, LWyKarnbHiKay NpbITYrKy i cynpauiyHikay rmabanisaiibli. Takoe BiiaBovHae pasbMexaBaHbHe narpabdye
BbITITyMaY3HbHS: iMN3pbIANi3M 3acHOYBaeLLa Ha SKCraraLbli po3bHilbl Y 3apobkax i Y3HayneHbHi BbITBOPYbLIX BbiAaTkay
namik pariéHami i kpaiHami, pacami abl nornami, yaakoHeHbIMi | HerieranbHbIMI caLblsinbHbIMI rpynami [42]. EH BbiaHadaeLua
CTpaTariyHbIM iHTapacaM y 3axaBaHbHi CaLblAnbHbIX | rearpadiyHbIX pasba3aneHbHsY Wisaxam nagseny vYanasewlTsa nasoane
norny, pacel i TapbiTapbisfbHan NpblHANEXHacbLi. YayneHbis, caiblsfbHa CKaHCTPYsiBaHbIS Lii MaTapbIsfbHbIS MeXbl ECbLib
naacTaBoOBbIMi AN CyCbBETHara akaHamivyHara napagky. Mata mirpaubiiHae nanitblki — 3axoyBalb CbICTAMY MeXay | TopbITo-
pbISY i Y r3ThI 3K Cambl Yac IKCNMaTaBaLb PO3bHiLly Namik KpaiHami ¥ 3apobkax i BbITBOpYbIX BblgaTkax. [NaniTakaHoMis po3b-
Hilbl ¥ 3apobkax namik CeiHranypam abl IHgaHasian (1:289), Makcebikan i 3LUA (1:50) ui HameuusiHan i Monbivan (1:10) gobpa
nagmauaBaHasi AakymaHTanbHa [43)]. YamauHeHbHe Mexay, KaHTpOorb Hag, MirpaubliiiHbIMi pyxami abl MabinbHacbkLto Haaryr,
CTBap3HbHE HOBLIX MexXay (4a npbiknagy, Ha bankaHax ui namix pacnybnikami 6binora Caseukara Catosy) i HaBaT TaxHanérii
KaHTPOIIO 3a NepacoyBaHbHEM, Takisl 9K Kamapbi BigdaHarnagy i 6iaMaTpblYHae ckaHaBaHbHE, — acraKTbl agHaro i Taro X npa-
Lacy. Yo icHye “riepapxis MmabineHacbL” [44], 60 rmsibanbHbeIM aniTam Aa3sBorieHa BorbHa nepacoysauua, y Tol vac, Karni pyxi
npauayHikoy XopCTKa parynsiBaHbisi, a TbiM, XTO He 3aragBae Kanitanami (4a npbiknagy, TypbiCTam), Ui TbiM, XTO He Bbiynsie
3KaHaMiYHae aKTblyHacbLy, NepagyciM Karni siHb! MOryLb cTauua iHaHCaBbIM Lishxapam Ans A3\pXKaBbl (K y BbiNagky 3 yLe-
Kavami), — Haaryn nepalukagkatoLpk nepacoyraula. HapoyHae crayneHbHe fa BbicOKaadykaBaHbIX iMirpaHTay, LyKanbHikay
NpbITYNKY, Heneranay i BeirHaHUay Sckpaea CbBedudbilb Npa 3kaHaMiyHbl pasbriik, LTO iCHye 3a nagBoWHaln HaanibapanbHam
CTpaTarian gaparynsubli i parynsubli.

BbICHOBbI: rnsAbanbHae KipaBaHbHe Mirpaublsiii Hal éCbLb YHECKaM Y caubisifibHYIO cnpaBsaniBacbLUb

XVIII'i XIX cTarog3basi, kani naHaBana mMaganb nepaesgy A3ens cranara npaxblBaHbHA Ha He3aceneHblsl paHen KaH-
TbIHOHTLI Ui Tyabl, A3€ iMirpaHTay npbiMarni npocTa ans Taro, kab BbiHiLLYbILb TyObINbLaY, — gayHo npamiHyni. KaHuanupli
cTacoyHa “sanpoluaHbix paboTHikay” i npauayHikoy-imirpaHTay, sikis nayctani nacens Opyron CycbBeTHan BaliHbl i npa-
Jyrnepkeani, WTO YacoBblA MpauayHiki BepHyuua Ha paasiMy, Kani CKOHYbILLA aKaHamiyHbl 6ym, — nausipneni napasy,
LWTO | BbIMYCina Takist kpaiHbl sik PpaHubls, Banikas BpbiTaHis ui HameuybiHa, naraggiuua ca cBaén ponsii WMaTaTHIYHbIX
rpamaasteay. AQHaK yCTyn Aa HoBsara iMmirpaupbliHara 3akoHy HameudblHbl BigaBovHa CbBeaubllb npa Toe, LWTOo raTyto na-
MbISIKY He 3bbipatouua naytapaub [45]. MAM i 33 céHbHs npbiMatoLpb yracHa rmsidanbHyo Mirpauplio, ane HacToMBarLb,
LWITO €0 HeabxoaHa “cnylwHa kipaBaub”. LisnepaluHis cxembl, skis pyHKUbISHYOLb Y HAamevybiHe, Banikan Bpbitanii, ITanii
ui MiwnaHii, BeIAYNSOLbL Nepasary LWTO Aa Mirpaubli Ha XOPCTKa Bbi3Ha4YaHbl KapoTki TApMiH, sikas Gonbw agnaesgae
3KaHaMiYHaMy nonbITy ¥ NapayHaHbHi 3 NacaneHbHeM Ha npausrnbl TApMiH. ANOLLIHIA TOHASHUBII Y KipaBaHbHI iMirpaubiai
nepagycim aantocTpoyBatoLb NaniTblky HaNMaHbHA Ha KapOTKi TOPMIH | XyTKara 3BanbHEeHbHS — Y BbIHiKY 60nbLU rHYTKIM i
pPyXOMbIM CTaeLLla HacenbHiLUTBa, a He cama iMirpaubliHasa naniTeika. [3Ta Takcama HaragBae CTpaTarii, BA4OMbIS 3 Kel-
HCISIHCTBa, @ MeHaBiTa Tbisl ANEM3HTbI, LUTO ObIfi CKipaBaHbIS Ha PArynsubilo caublSnbHbIX KaHMNIKTay npasb iHTarpaLbIo
npauoyHae Knscbl i erHara natpabaBaHbHSA BbIWSNLLLIX 3apobkay i cTaHAapTay XbiubUs Y npauace kanitanictelyHara
pocty. Takas cTpaTarisa, agantaBaHas nag MirpaupbliHylo NaniTbliky, Mae Ha M3Le pa3bBecbli NpagyKUbIViHbIA i Henpa-
OYKUBINHBIS 3NeM3HTbI MirpaubliHbIX pyxay i nepaTBapbllub NEpLUbIS Ha pyxaBik 3kaHaMiyHara pocty. Ypaabl nepagyciMm
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Conclusion: Global migration management is no contribution to global social justice

The 18th and 19th century pattern of final immigration to otherwise unpopulated continents or where it was accept-
ed to simply terminate the indigenous people has long gone. Post second-world-war concepts of guest or migrants
workers who have been anticipated to return once the economic boom was over failed and forced countries such as
France, the UK or Germany to accept its role as multi-ethnic societies. However, the new German immigration law in
its introduction did make clear that this mistake should not be repeated.[51] IOM and EU now accept global migration
as matter of fact but insist in its 'orderly management'. Recent schemes in Germany, the UK, Italy or Spain reveal a
preference of just-in-time migration that respond to short term economic demands over long-term settlement. Current
trends in immigration management rather reflect a hire-and-fire policy, the result will be the flexibilisation of popula-
tions rather than an immigration policy. This trend also awakes some reminiscences of strategies known from Key-
nesianism, namely those elements, which aimed to domesticate and thereby control social conflict by integrating the
working class and its demand for better wages and living standards into capitalist growth. Such a strategy, adapted to
migration policy aims to distinguish between the productive and the unproductive elements of migration movements
and turn the former into a driving force of economic growth. Beyond the globally mobile elites and temporary needed
migrant workers international agencies and national governments rather tend to combine the concept of ethnically ho-
mogenous nation states, such as Timor, Kosovo, Kazachstan, Ukraine, Kenia etc. with temporary migration between
these entities.

The aggressivity by which the EU, the US and the transnational agencies dominated by them enforce their concepts
of immigration control reveal an imperialist move towards simply gaining compliance and obedience of third countries
through political, economic, financial and even military force. Where it comes to a politics of immigration for example
when the EU or the IMF think aloud about how to respond to a drop in populations and even indicate a need for pos-
sibly up to 75 million immigrants that reflects a rather different but equally major planning operation not only in Europe
but the world as such.[52] Such a vision, as expressed by former French home minister Chevenement tops anything
known from any war related displacement, resettlement or population exchange such as on the Indian subcontinent,
or the previous German politics of attracting several million ethnic Germans from Russia to 'come back home'. In
such a case migration policy turns into a major population poiicy process. To understanding migration and population
politics one finally needs to take into account the lessons from Nazi politics on population within the European space
in order to understand the concept of the value of a population, its health and productivity,[53] and thereby the link
between genocide, starvation, displacement, population management, social question, problem solving strategies to
migration, demographic issues and not at least the overall social productivity of capitalist societies.[54] There is a wor-
rying equilibrium between those who are deported from Europe each year, about 350.000 plus an unknown number of
those leaving 'voluntarily because of deterrent politics, and those who are recruited on some kind of a foreign labour
scheme. In that light migration politics appears as a modus to run 'UK plc' or 'Deutschland AG'[55] and represents a
strategy of social engineering to rationalise and to recompose its population, similar to a workforce. That because of
its transnational nature is a new quality in migration control.

And finally, to keep the unwanted out, and that is the majority of the world's population, a cruel global system of
deportations and removals, UN-centrolied 'safe havens', refugee and internment camps, Pacific prison islands like
Nauru, and armed border guards has been established. These are characteristic 21. century symbols of inequality,
injustice and the politics of exclusion. On the other hand calls to close down detention centres, stop deportations, no
one is illegal, an amnesty for sans papiers, abolish all immigration controls, open borders, as a growing number of
activists and scholars alike argue[56] mark the only true way to global social justice and equality.

1 This article summarises some findings from Duvell, F. (ed) (2002): Die Globalisierung des Migrationsregimes. Materialien fiir einen
Neuen Antiimperialismus 7. Berlin: Assoziation A

2 I0M (1995): Migration Information Programme — Transit Migration in Turkey

3 Tageszeitung, 11/5/2000

4 As for example defined in Rawls theory of justice as the second of ,primary social goods’. See Rawls, J. (1971): A theory of justice,
Oxford: OUP

5 Kennedy, P., Connelly, M. (1994): Must it be the rest against the west?, in: Atlantic Monthly, 12/1994, p. 61 — 91. Kennedy, Yale Profes-
sor and military expert is a follower of Malthusianism and a prophet of the concept of a third world population explosion, see Kennedy, P.
(1993): Preparing for the 21. century, London: Random House.

6 Zolberg, A. (2001): Global migrants — global refugees, New York: Berghahn

7 One version is to define it a ,non-military security threat’, Pargeter, A. (2001) Italy and the Western Mediterranean, Working Paper 26/01,
ESRC “One Europe or Several?* Programme. London: Centre for Defence Studies, King's College

8 See for e.g. International Organisation for Migration (IOM): Assisted Return Service, www.iom.int/new.htm, Siehe Sassen, S. (1996):
Migranten, Siedler, Fluchtlinge, Frankfurt: Fischer, own calculation in Divell, F. (2002): Die Globalisierung der Migrationskontrolle, in
Divell 2002, p. 45 — 168

9 Stalker, P. (2000): Workers without frontiers, London: Rienner

10 Macdonald, J.S. (1993): Agricultural organisation, migration, and labour militancy in rural Italy, in: Economic History Review, No. 16,
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iMKHyLILIa KaMbiHaBaLb NaHATaK 3THIYHA afHacTaHam HaublgHanbHam A3spxasbl (TakiMi nivaub Teimop, Kocasa, Kasaxc-
TaH, YKpaiHy, KeHito i r.g.) 3 paxxbiMam YacoBan Mirpaupli namixk raTeIMi ag3iHkami.

ArpaciyHacbLb, 3b gkon 33 i 3LUA, a Takcama TpaHCHaLbIsHanNbHbIS apraHisaupli (y SKix siHbl 4aMiHyOLb) HaBa3Bato-
Lb CBae KaHUJMNLUbli KAHTPOMIO Hagd iMirpaublsii, EcbLb NPbIKMETal iMNapbIsnicTbl4Hara 3pyxy Aa Taro, kab nérka gama-
rayua nagartnisacbli i nagnapagkaBaHbHA af TPaWUiX KpaiHay 3 fanamoran naniTblMHaW, 3KaHamivHan, diHaHcaBan i
HaBaT BarickoBal cinbl. LUTo aa imirpaupiiHae naniteiki, Aa npeiknagy, kani 33 ui IMF passaxatoub, Sk agpaaraBalb Ha
cnaj KornbKacbLi HacenbHIUTBa, i HaBaT af3HavaroLb, WTO AN pa3bBA3aHbHA ratae npabnembl Moxa cnatpabiyua ga 75
Minb&Hay imirpaHTay, — rata agniocTpoysae, LTO NNAHaBaHbHE A3eAHbHAY, KIS MyCsALb axaniub HA Tonbki dypony, ane i
yBECb CbBET, TakCcama axbiLpbLAynseLua Ha cambiM BbICOKIM y3poyHi [46]. Taki nageixod, nasoane 6binora dpaHuyckara
MiHIiCTpa yHYTpaHbIX cnpasay LLBaHamMaHa, nepay3bixoasilub yce BAAOMblA NpakTbiki, TO 6ok noboe 3bBA3aHae 3 BaHON
BbIFrHaHbHE, NepacsaneHbHe Li “abmeH HacenbHiuTBam” (ki aabblyca Ha IHAbINCKan nayBbICbne), Ui Nansap34Hiow naniteiky
HameyvybiHbI, CkipaBaHyto Ha Toe, kab npbiBabilb Hekanbki Minb&Hay 3THIYHbLIX Hemuay 3 Pacei abl iHLWbIX NOCTCaBEeLKiX
KpaiHay 3aknikami “BsipHyuLa Aagomy”. Y raTeiM BbiMaAKy MirpaubliiHas nanitbika nepaTBapaella y Hanbonbll 3HauHbl
npauac gamarpacpivyHan nanitbiki.

[ns acsHcaBaHbHA MirpaubliiHan i AamarpadivHan naniTelki y palwiue pawT HeabxogHa Melpb Ha YBa3e Ypoki Haubic-
Toyckae nmaniTblki CTacoyHa HacenbHiUTBa ¥ Mexax aypaneickae npactopbl — A3ens Taro, kab 3pasyMelb KaHU3MLbIo
BapTacbL HacenbHIUTBa, AroHara 3gapoys i npagykupliHacsLi [47], i, TakiM YblHaM, CyBSi3b MaMix reHaublgam, ronagam,
BbIrHAaHbHEM, KipaBaHbHEM Mirpaublisii, CaubISiNbHbIM NbITaHbHEM, CTPATarisiMi pa3bBs3aHbHA Npabnemay ctacoyHa Mirpa-
Lbli, AamarpadidHbIMi Tpabnemami i 3ycim He ycearynbHaw caupisnbHan 33aKTblYHAChLO KaniTanicTblYHbIX rpamaasTeay
[48]. IcHye TpbIBOXHaAs payHaBara namik TbiMi, Karo AanapTyoub 3 Jyponbl, rata 6nisy 350 000 yanaeek LITOrog nntoc
HeBagomas niyba ThiX, XTO 3bsA3mkae 4oOpaaxBoTHA Liepas ckipaBaHyto cynpaub iX naniTbiKy, i TbiMi, XTO HaliMaeuua Ha
npaudy y Qypone na agHom 3 cxemay AJ51s 3aMeXHbIX npauayHikoy. Y raTeiM CbBATIE MirpaubiiHan nanitelka ctaeyua cro-
cabam BecbLi cnpasbl ‘UK plc’ ui ‘Deutschland AG’9 i panpa3aHTye cTpaTarito caubisnbHal iHXKbIHIPbII, CKipaBaHyo Ha Toe,
kab paubisHanizaBaup i nepakambiHaBaLpb HacenbHILTBA raTbiX kKpaiHay sk NpauoyHyto ciny. MeHasiTa Ha Tre TpaHCHaubl-
SiHanbHaW NpbIPOAbI MirpaubliHae naniTbiKi i faycTae HoBas AKacbLb KaHTPOMIO Hag MirpaubIsi.

| ypawue ang Taro, kab yTpeiMniBaLb HenaxagaHblX (a rata 6anbLUbIHA HacenbHILTBa YCAro CbBETY) Na-3a Mmexami, obini
3acHaBaHbIA XopcTkas rnsabanbHasa CbiCTama AanapTaubisy i BbiChInKi, nagkaHTponbHblid AAH “30HbI Bacbneki”, narepsl
ANs yuekayoy i iHTopHaBaHbIX, LiiXxaaKisHCKis BbICMbLI-TYpMbI, Takia sk Haypy, i y3bpoeHaa namexHas axoBa. fAHbl EcbLib
xapakTapHbIMi ans XX| ctarog3bassa cbimbansami HApoyHachLi, HecnpassaaniBacbLi Abl NaniTbiKi BbIKMIOY3HbHSA. 3b iHLWara
6oKy, 3akriki 3a4blHiLb NArepbl ANs 3aTpbiMaHbIX, CrbIHILL A3napTaupli, pyx “HeneranbHbix nogsen He GbiBae”, natpaba-
BaHbHi aXblLbLABILIb aMHICTBIO Ans “acobay 6e3 gakymaHTay” (sans papiers), 3bHiludblLUb YCAMNsKia (OpMbl KAHTPOIO Hag,
iMmirpaublav i agyblHiLb MeXbl, SIK CbLbBSIpAXKatoLb | aKTbIBICTbI, kOfbKacbkLb SIKiX YBECb Yac nassaniyBaeuua, i HaByKoyLbl
[49], — 3apatoub HakipyHak ons agsiHara criylHara wnsxy aa rmsbanbHan caubisinbHav cnpaBsaniBacbLi Abl poyHachLi.
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Ubim écbub cripaBapniBas BanHa?

H rAPbI YIN3

Takem Opykyeyya 3 nackaeall 3200kl aymapa

Y TpagbiubliHan T30pbli cnpaBsaniBan BavHbl pasrfnsgarouua Tpbl aCHOYHbIS TAOMbI: MpPblYbiHbl BalHbl, i€ Xada i Ha-
cTyncTBbl. AGO, Kani YxbiBaLb HaBYKOBbIS KNiWa, jus ad bellum, jus in bello i jus post bellum. Habonbluas yBara CEHbHSA
Hafaeuua Apyromy acnakTy — HenacpafHa BalCKoBbIM A3esHbHSAM. MeHaBiTa Ha raTbiM aTane naryam 3a ycé indHTbIdi-
KaBalLb BifaBO4YHbISA 3naybIHCTBbI. [1pa ix, agHak, BenbMi pagka naBegamnsioub rpamMmagskachLi, a kapawub 3nadbliHuay
AWYa3 paasent. lcHyroub ABa npasinsl jus in bello. MaBoane nepluara, kambaraHTay Tpaba agpo3bHiBaub ag HekambaTaHTay
i nasbbsaraup axsapay csapog anowwHix. [pyroe npasina jus in bello — npanapupbifHackLb, WTO 3HaYbiLb CyBbIMEPHACHLb
reanty mMatam KoxHara 3 6akoy. [MaTpabaBaHbHi Mapani 3pagKy npbiMaroub nNag yeary nagyac 6iTBbl, @ HaBaT Karni Toe
3gapaeuua, AblK agpasy X cTaella npagMeram rapadbix cnpadak. Yamy rata tak?

Y “BaMHe i Mipbl” Tanctora kHsi3b AHAP3 — BbIKLWTANLOHbI, MparpaciyHbl, Bansebl i ryMaHHbI Yanaeek. [locbBe BaliHbl
He 3aXapCbLiy Aro (HArmea3sybl Ha Ushkkae, amarnb CbMApPOTHae paHeHbHe Y 6iTBe nag AycTapniuam), KHS3b HaBarT crnpa-
6aBay pacdhapmaBaLb BaCKOBYHO CbiICTaMy. Ane HanspsgagHi bapaasiHckal 6iTBbl HaBaT passaxniBbl bankoHcki naggay-
cs1 arynbHamMy HacTpoto. [Mag y3basesHbHeM af pa3bypaHbHAY y cBaiM MaéHTKy, éH passaxay: “A 6 HA 6pay nanoHHbIx. Aki
y rateiM caHC? ManaHiub, a He 3abiBaLb — npocTae pbilapcTea. PpaHuy3bl pa3bypbinti MO 4oM i pywaub Ha Macksy. AHbI
abpaxkani i KoXHy CakyHAOy abpaxatroub MsiHe. AHbl Mae Bopari, yce aHbl AN MsiHe 3MnadblHUbI... TyNAUb Y BalHy — BOCb
LWITO NagcTynHa, pasam 3 rynbHAMI ¥ BbicOKapogHachkLb ... AHbl pabyoub AaMbi iHLWbLIX MOA3eN, BblAaloub (anbLlbiBbiA
rpowsl, i, ropi 3a ycé€, sabisatoub Maix A3suen, Manro 6aubKy i nacbns passaxarolb npa npasinbl BAA3EHbHSA BalHbI...
Kani 6 Ha raTbis rynbHi, Mbl 6 Hikoni BaliHy He pacnaybliHani, akpams Bbinagkay, kani écblpb 3a LWTO icbLi Ha HenasbOeXHy
cbMepub. MaTa BasiBaHbHS — 3a6iub”.1

AHOpan pacsrHyy crtaHy, HeabxogHara, naBsogne Knsysssiua, ana Taro, kab BasiBaub, — cTaHy Hass, HaHaBicbLi Aa
Bopara. Y KOXHbIM NCbIXiYHa 34apoBbIM YanaBeky 3aknagseHa HeluTa, WTo nepallkagkae 3abiup, — 6assbniBacblpb, Cym-
neHbHe abo pasryb6a ¥ palwyybl MOMaHT. MeHaBiTa TamMy nagyac BaviHbl Tak LUMaT CTpansioLb, ane Hea Y Bopara, ckigawolb
Tak wmaT 6ombay ybok ag Lani. 3agaHbHe ThiX, XTO ajka3Bae 3a BaNCKOBbIS MOCbNEXi, — NPbIMYCilp MtoA3en nepaano-
neLb yHyTpaHbl 6ap’ep, WTO He fa3Banse iM 3abiub. AA3iHbl MarybiMbl faknagHbl CPOAaK y Takom ChiTyalbli — AaMaHi3a-
BaLb Bopara, 3pabiub Tak, kab HsHaBiCbLb Aa Aro cranacs He npocTa pyuiHai, a Noa3bBiram.

KnaysaBiy, cbubBsApaKae, LWTO BalHy XbIBiLb aMoublst (Geflihl), skas 3 usram Yacy 3acnaHsie LbBapo3bl pa3bhik (Absicht).
Tak pasropTBaeLa 6sickoHuas conipanb (Wechselwirkung) BapaxHeubl. HaHaBicbUb cnapampkae KpbiBaBbls A3iKYHCTBbI,
SIKis BbIKITiKaOLb 3BApOTHbISt akTbl 6apbapcTBa, i Tak ganen na HoBbIM Kone. 3 ratara Knayassiy, BbIBOASILUb, LWTO BaiHa Na
cBaéw npblpoa3e iMKHeUUa Aa abcantoTbidaubli. LWakebnip 661y amanb na-HaBykoBamy AaknagHbl, Kari fnicay, Wto AHTOHI
“cnycbuiy cabak BalHbl” i He kKaHTpansBay 6onbLL € HacTyrCTBbI.

IHWbIA gacbneaHiki BanHbl Maroub CBOW nornag Ha knaysaeiuay Wechselwirkung. Bock wTo niwa Pykigsia: “ BanHa
nasbaynse nogsen pacypcay, Ha sKig sHbl pasbhiysani, i TelM caMbIM ByYblLb iX rBanTy, rapTye nogsen, kab Toig nenemn
npbicTacoysanics Aa 3bHeLUHiX yMmoBay... bossb, LWwTo Bopar nepLubiM pacnavHe pasbHio, NpbiMyLlae KoXHbl 3 6akoy ne-
pay3bIXoAgilb Ha crnpase YyTKi Npa CBae HOBbIA XaxniBbla NPbIAYMKi. 3bA3ENChHILb raTa MOXHA ABYyMa Lunsaxami: ManaH-
KaBblM HacTynam abo Haa3BblYaW KpbiBaBaw aarinatan.

Y cpapmynéyubl A6parama JliHkanbHa (siki ¥ 1854 roase npagkaseay, wrto 6yase, kani y 3LUA pacnavHeuLa rpamaassH-
ckas BanHa lMoyaHo i MoyHaubl) Tas >k Aymka ryybilb HacTyMnHbIM YblHaM: “AngsiH 6ok Oyase ublHiLb NpaBakaubli, Apyri
abypauua; nepLubl — 3akigBaub abBiHaBauBaHbHi, y aAka3 Ha LITO aTpbiMae A3Ep3Kist BbIkNiki. Arpacisa agHbIX Bblknikae
NOMCTY iHLWbIX."2

PabyHki i reBanT Hag MipHbIMI XXbixapami, kKaTaBaHbHi i 3a00NCTBbI MANOHHbIX — 3Bbl4alHbIs Paybl Nagyac BavHbl. Ban-
CKoBas MpanaraHfa yxsansie ckpanHacbLi, 4'abanisye Bobpa3 Bopara. MeHaBiTa Tamy npa3bigaHT Byl anicBae BaliHy ¥
Ipaky sik 6iTBY cynpaub camora 3na. HsiHaBicbLb — 3aHagTa KapbICHbI iHCTPYMSHT ynnbiBy, kab aa siro agmaynsuua. Axa
YacbLAKOM aa3iHbl cpoAak cynpaub 6ansbniBachLi i rymaHHacbLi. YanbLbl apraHizalbli BaTapaHay BieTHamy, sikist Cnyxbini
Ha BaMNCKOBbIX kaTapax Swift Boat Veterans for Truth, 6bini “36059HT3XaHbIs, NPOCTa LWakaBaHbIs” ag agHOW TONbKi AYMKi,
LITO aMapblKaHLbl 300MbHbIS HAa 3bBEPCTBLI. A BOCb A35PXKaBbl CXIiTbHbIA He 3ayBaallb XaxniBbl “MéH” npanaraHabicLi-
Kan AseviHacbli cBaén BanckoBal mallbiHbl. Kani 5 HaByyaycs y adiuapckan Lwkone, capXaHT (yasenbHik 6iTBbl kans
Banpx), pacnaBéy Ham, Sk aMy 3aragani nasbaynsuua nanoHHbIX, SKig AMy 3amiHani (ckasani Tak: “npocTta BbIpBiLe 3a-
reBasAky i npanaHyiue iM naasaniub rpaHaTy Mk cabon”). Y Takon atMacdapbl SKid WaHUbl Ha NaHaBaHbHE Y YanaBeyblX
AyMKax maroLb pasBari npa cnpassgniBacbLpb?

Abparam JliHkanbH He 3basiBiyca 6, kani 6 gaBegaycs, WTO aMapblkaHLbl Y4YbIHALbL 3bBEPCTBbI. Y rog 6iTBblI nag
aTbicGapram éH anicBay Xaxi BaliHbl, sikyto BEY: “Y ranoax niogsen pacble 6a3naaspase. KsiTHee i MHOXbILLA Naj-
MaH. [JaBepy nioa3en agHo ga agHaro ycé MeHew, iro Mecua 3arnimae ycrogblicHaa nagaspoHacblb. KoxHbl aguyBae
LbMsiHae xagaHbHe 3abiub cycena, kab camoMy Hs Obiub iM 3a6iTbiM. Ycsinsikae A3esiHbHE Bblkrikae NoMcTy i agnna-
Ty. MNpbl4biM yCce 3ragaHbls A3iKYHCTBbI NaHyoUb Y acapoa3bA3i WYblpbiX Moa3ein. Ane X écbUb i iHWbIA. Y noLwykax
CnaxbIBbl 3-32 MsXbl 3bMiATalOLLa ApanexHiki, y3agbiMae ranaBy KoXHas MAp30THas naysapa. Y naycrorbHbIM xaoce
SIHbI YbIHALb 3MavblHCTBbI. AWwYa 6onbll Narapliawlb CTaHOBIWYaA pallyybls 3axabl, SKig nagatoouua HeabxoaHbIMI,

1 Jley Tancton “BaviHa i mip”. MNepaknaa KaHctaHubli MapHaTt (Modern Library, 1994), ct. 885-886.

2 Abparam JliHkanbH, NnpamMoBa, npbicbBevaHas akTy KaHsac-Habpacka, 16 kacTpblyHika 1854 rogy. LibitaBaHa na “lNpamosax i
ny6nikaupisx” nag pagakupisi JoHa 3. ®apaHbaxapa (Library of America), Tom 1, cT. 335.
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What Is a Just War?
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Jus in Bello

The traditional theory of the just war covers three main topics—the cause of war, the conduct of war, and the
consequences of war. Or, in the Scholastic tags: jus ad bellum, jus in bello, and jus post bellum. But most atten-
tion is given now to the middle term, the conduct of war. That is where clear offenses are most easily identified,
though only occasionally reported and even more rarely punished. The two main rules of jus in bello have to do
with discrimination between combatants and noncombatants, the latter to be spared as far as possible, and pro-
portionality, so that violence is calibrated to its need for attaining the war’s end. The claims of morality here are
recognized with difficulty in actual combat, and disputed when recognized. Why should that be?

In Tolstoy’s War and Peace, Prince Andrey is an enlightened, humane, reforming, disciplined man. He has had
experience in war without becoming embittered—he was badly (almost mortally) wounded at the Battle of Aus-
terlitz—and has tried to improve the military system. But by the Battle of Borodino, even this estimable man has
snapped. After riding past his destroyed estate, he ruminates:

| wouldn’t take prisoners. What sense is there in taking priscners? That’s chivalry. The French have destroyed
my home and are coming to destroy Moscow; they have outraged and are outraging me at every second. They
are my enemies, they are all criminals to my way of thinking.... Playing at war, that’s what’s vile; and playing at
magnanimity and all the rest of it.... They plunder other people’s homes, issue false money, and, worse than all,
kill my children, my father, and then talk of the laws of warfare.... If there were none of this playing at generos-
ity in warfare, we should never go to war, except for something worth facing certain death for.... The object of
warfare is murder.1

Andrey has attained the state Clausewitz says is necessary to war—Hass, hatred for the foe. There is in all
sane people a hesitation to kill, whether from timidity, disorientation, or scruple. That is why so many bullets are
fired in war but not at the target, why so many bombs are dropped but not where they were supposed to be. It is
the task of those in charge of war to override these hesitations, and the only sure way of doing that is to demonize
the enemy, so that hating him is not only condonable but commendable.

Clausewitz says that war is fueled by emotion (Gefiihl), which always outruns intent (Absicht). And once this
begins there is a constant ratcheting-up (Wechselwirkung) of hatred. Hate produces atrocities, which provoke
answering atrocities from the other side, and so on in a reciprocal upward spiral. This means, says Clausewitz,
that war by its basic nature drives onward to extremes. Shakespeare was almost scientifically accurate when he
had his Antony “let slip the dogs of war’—to outrun expectations and control.

Other students of war have their own versions of Clausewitz’s Wechselwirkung. Here is Thucydides:

War, depriving people of their expected resources, is a tutor of violence, hardening men to match the conditions
they face.... Suspicion of prior atrocities drives men to surpass report in their own cruel innovations, either by
subtlety of assault or extravagance of reprisal.

Abraham Lincoln’s version (predicting, in 1854, what would happen if the North and South went to war): “One
side will provoke; the other resent. The one will taunt, the other defy; one aggresses, the other retaliates.”2

In war, the raping and robbing of civilians, the brutalizing and killing of prisoners, are not anomalies. War
propaganda excites such extremes, with its emphasis on the vileness of the foe. That is why President Bush
presents his war as a battle against evil itself. Hate is too valuable to be renounced. Often it is the only antidote
to other emotions like cowardice or humanitarianism. The Swift Boat Veterans for Truth were, like Claude Rains
in Casablanca, “shocked, shocked” at the idea that Americans could commit atrocities. But governments usually
look the other way when their own provocations produce their natural result. When | was a high school student
in the ROTC, the veteran sergeant instructing us, a man who had fought at the Battle of the Bulge, remembered
being told by superiors to get rid of prisoners if they inconvenienced his own activity (“just pull the pin of a hand
grenade and tell them to split it up among themselves”). In this atmosphere, what chance do reflections on justice
have of prevailing?

Abraham Lincoln would not have been shocked to hear that Americans commit atrocities. He described, in the
year of Gettysburg, the immoralities of the very war he was directing:

Thought is forced from old channels into confusion. Deception breeds and thrives. Confidence dies, and uni-
versal suspicion reigns. Each man feels an impulse to kill his neighbor, lest he be first killed by him. Revenge and
retaliation follow. And all this, as before said, may be among honest men only. But this is not all. Every foul bird
comes abroad, and every dirty reptile rises up. These add crime to confusion. Strong measures, deemed indis-

1 Leo Tolstoy, War and Peace, translated by Constance Garnett (Modern Library, 1994), pp. 885—-886.
2 Abraham Lincoln, speech on the Kansas-Nebraska Act, October 16, 1854, in Speeches and Writings, edited by Don E.
Fehrenbacher (Library of America, 1989), Vol. 1, p. 335.
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ane, sik MeHLuae, xopcTkiMmi. 3ab0NTBbI 32 CTapbIs KpblyAbl i 3a rpoLUbl MackytoLuLa nag nobyo NpblYbiHY, WTO nenei
nacye ga cbityaubli”.3

Tpaba npbI3HaLb, LUTO iCHYIOLb NayHbIA criocabbl abmexasalb 6apbapcTBel, ane aHbl 36onbluara nparmarbiyHbIsA, a He Ma-
panbHbIs. HerymaHHae ctayneHbHe a NarnoHHbIX Boparay npaeakye iHWwbl 60K Ha Thisl XX 3axadpbl Y AavblHEHbHI Aa iX NanoH-
HbIX. Pa3bnik Takora KWTanTy 3aknagseHbl Y nagmypak XKaHayckam KaHB3HLUbI. Y raTbiM BbipaXaHbl “paarniam”, aki Taopbis
cnpassaniBan BaHbl NaknikaHasi 3bMArdbilb. [blK HAKOMbKI A3eMCHbIS apryMaHTbl jus in bello HenacpagHa in bello?

Kani BariHa na cBaiM xapakTtapbl iMKHeLLa HabblLb CKparHis hopMbl i HA MiYbILLa 3b igdanami cnpaBaaniBacbLi, aCHOY-
HaW KapbICbLI0 af T30pbli cnpaBsaniBan BarHbl MyCilp Obilb aka3 Ha MbiTaHbHE, Li BapTa nepLu 3a YCé pacnayvblHalb
BaliHy. ApryMaHTbI, LUTO 3Bbl4arHa NPbIBOA3SALUb Y CNp3Yvkax na ratan npabneme (NAc cnpaBsaniBbia NPbIYbIHbI, HANEX-
HbIS M3Thl, BallHa SK anoLUHi CpoAak i fe YakaHbl mocbnex), nivauua AactaTtkoBbiM abrpyHTaBaHbHeM, kab abpaup Lwnsx
BalHbl. Y CApagHABEYYbl, Kani cknaganics ratbld HOPMbl, HaNBOMbLL CNP3YHbLIM BbINO NblITaHbHE: XTO Mae npasa abssALL-
Yaub BanHy. Ha aro npaTtaHgasani nanel, 6ickynbl, aagans!, kapani, mapkrpadsl i r.4. 3 nayctaHbHeM HaublsHanbHawn
A3apkaBbl Npabnema 3bHikna — sk aa3eHae npbiMaycsl Tov gakT, WTOo NpaBa pacnadbliHalb BaliHy Hanexana nigapy
Haubli. Tagbl acHoyHas yBara nepanLwina Ha cnpasagniBacbLb MaTbiBay BalHbl. Hakonbki kapbicHasi ratas Hopma, kab
Bbl3HaubILb, Lii cpaBsaniBas BaHa Bsaseuua y Ipaky?

MpapcrtayHiki BatbikaHa, BagoMara 3axaBanbHika i abapoHLbl Tpagbiublid cnpaBsaniBan BalHbl, HeagHapa3oBa naj-
KpacbniBani, WTo pacnavblHaub BaHy Hernbra, nakynb npausreatoyua iHcnakubli AAH. [xoH AneH, BaTblIKaHCKi KapacnaH-
O9HT rasetbl HawHn Kacanik Panopr, niwa, wro “CeeAThl MNacag BbicTynae cynpaub BaiHbl, iHcbnipaBaHar 3LUA y Ipaky,
3 pa3KacbLo, SKyl AayHO He BblKMikana HiBogHasa nansesn”.4] BatbikaHckia CMI, LapkoyHbIS Abinnsmarsbl, Npbixoaskia
cbBsiTapbl | caM Pbimcki Mana 3aBini, WTo Taopbis cnpaBsaniBai BalHbl 3abapaHsie ipalkyto BanHy. Tpanusara TpayHsi
2003 rogy AH Maean Opyri BeinpaBiy kapabiHana Mia NsaHri, ceairo acabictara ambacagapa Mipy, kab y anoLHIo0 XBiniHy
naynneiBaub Ha [xopaoxa bywa.

A BOCb MpaBae Kpblfio amapbIKaHCKIX KaTanikoy Obino ynaysHeHae, LUTO TA0pbLIS CripaBsaniBan BalHbl natpabasBana
pacnavaub anapaubito. Marikn Hosak 3 American Enterprise Institute cbubBsapaXay, WTO BariHa Y Ipaky HA Tomnbki abrpyH-
TaBaHag, ane n HeabxogHas. MNa 3anpawaHbHi ambacagapa 3WA y BatbikaHe [Jkaimca HikancaHa éH naexay y Phbim,
kab gaBecbLi LapkoyHar BApxyLuLbl NaTpaby y BanHe. Y npaBane cBaéy Micii HoBak abBiHaBaLiy “aHTblaM3pbIKaHCKis Ha-
cTpoi”. YacTka kaTtanikoy, WTo 3Bbl4YariHa nagnapagkoysaeuua soni Manbl — Hosak, »KaH Batke OnwTanH, [IxoH Peivapg
Horxayc — ctani abapoHuami “Tpagbiubiay cnpaBagnisav BanHbl”, af sKix, Ha ix nornsg, BateikaH agbinwoy.5 beino Ha-
BaT abseluyana, wTo MNana nepaTtBapblyca y naupidicTa — HArMeaAssysl Ha Toe, WTo BaTbikaH nagTpbiMay iHTIpBIHLbIKO
y Kocaga i arpacito ¥ AdraHictaHe. CTaella He3pa3ymernbiM, HaBoLITa Haaryn natpabHa T3opbis cnpaBsanisaii BaHbl,
Kani cnaubisnicTbl NPbIXoA3sub Aa AblAM3TpanbHa cynpaubfernbiX BLICHOBAY HaKoOHT crpaBsaniBacbli BaviHbl Y Ipaky?
Ha camaii cnpase, KpbITap “cnpaBsaniBacbkLi” — 36onbLuara npadykT padrekcii TaapaTbikay Hallara Yacy — Mae Mi3apHbl
YNnbly Ha NPbIHALBLE BaXHbIX paLL3HbHSY. MpbIroXbist pa3mMoBsl Npa “Tpaabiubli cnpaBsanisan BaHbl” dakTblyHa 6ecca-
HCOYHbIS, 6O ricTOpbISt NAHATKY MOYHas aHaxpaHiamay i cynapavHacbLsy.

“Tpaabiubia”

Bsinikist iM&HbI, 3bBA3aHbIs 3 TpaAbIUbIsi, — Aypani AYrycTbiH | CbBaTbl Tamalu AKBIHCKi. AYTyCTbIH He NakiHyy acoOHbIX TBO-
pay, npbicbBeYaHbIX BarHe. MecuaMmi, y passarax npa BariHy, éH He BbIXOA3iLlb 3a MeXbl KaHKP3THbIX Naasesy i HA a3e nanen
3a pa3rnsag acobay, fa Taro X Sro iasi 3HaYyHa ckasini kamaHTaTapbl.6 Y cBaix npamoBax AYryCTbIH 3aKrikae He aakasBalb reas-
TaM Ha rBanT i agmaynse 4Yanaseky y npaBe, AKoe LuMaT XTO MiYbiLb ranoyHbIM anpayaaHbHeM cripaBsanisan BaHbl — npase
Ha camaabapoHy.7 XXagaHbHe abapaHiub cabe — rata yBacabneHbHe csabentobcTBa, LWTO Ans AyrycTbiHa 3aycéapl nixa. Ane
Kani Yanaeek Haybilb, LUTO HEXTA Narpaxae iHwamy, éH moxa abapariub axespy 3b N0OOBI Aa Ae — arne npbl r3TbiM MyCiLb
noBiup i arpacapa.8 3 anowHsra BeIHikae, LUTO KOXHasi BaHa, NaaMypKaM SIKow Knsy3aBilay Hass, nasoane AyrycrbiHa, He-
cnpassgniBasi. bonbLu 3a Toe, HaBaT abapaHsitoybl iHLWbIX, HEMbra A3enHivaLb “na CBaén iHiubIATLIBE” — 3a TakiMi A3esiHbHAMI
XaBaroLLla araiCTbIYHbIA NaMKHEHbHI. YariaBek 3abaBa3aHbl Yakalb, Nakynb NpaBaMoLHast yrnaja He nassigse siro 3a cabon, i
nacbns Hi Y sikiM pase He kaTaBab i He 3abiBaLb NarnoHHbIX i HABIHHBIX.9

Mornagbl AyrycTbliHa Ha BalHy HanmnayHen Bblknaa3eHbls ¥ nsui BorbHbIX naparpadpax “Agkasy ®daycty”. Tam éH na-
nemisye 3 mMaHixenuami, sikia 3akigBawoLlb abBiHaBauBaHbHI rabpalickiv natpbisipxaM, i abapaHsie mapanb ManceeBbIX i

3 Abparam JliHkanbH, nict ga Yapnbe3sa [. Opaiika i iHwbIX, 5 kacTpbldHika 1863 roay, 3 “Mpamosay i nybnikaupisy” dapaHbaxapa,
TOM 2, CcT. 523.
4 IxoH J1. Anen-manogwsl, “Ycs Manaea cbBita: BaTbikaH 3HyTpbl” (Doubleday, 2004), ct. 372. Cbnic nagaaseHbix AneHam

Bblka3BaHbHSAY NpaacTayHikoy BaTtbikaHa cynpaub BaviHbl Y Ipaky (cT. 313-378) ypaxsae. MNpbiknaa: Mana Banagbikt XVI, Ha To yac
MpadakT KaHrparaubli JakTpbiHbl Bepbl, Ha nblTaHbHE, Li MOXHa MiYblUb ipaLKylo BalHy cnpaBsaniBan, agkasay: “Y ratbix abcrasiHax,
KaHEeLUHe X He”.

5 n. XXaH Batke OnwTtainiH “CnpaBsigniBas BaliHa cynpaub Tapopa: Lisbkap amapblkaHckal marytHacbli ¥ XyTKadbMeHHbIM
cbBeLe” (Basic Books, 2003).
6 [Mpa HecbICTaMaTbIYHbI XapakTap Bblka3BaHbHSY AYrycTbiHa Ha T3My BalHbl i MaMbINKOBaW iHTIpNpaTaubli ix sk nagmypka

“rpaabiubli” . P. A. Mapkyc “lMornsaabl AyrycTblHa Ha «cnpaBsaniByto BalHy»” ¥ kHise “Llapksa i BoHbI” nag pagakupian Y. [x. Wavnc
(Blackwell, 1983); Mapbi-®PpaHcya Bapyap, “Bannym”, y “AyrycteiHac-llekcbikor” nag pagakupian KapHaniyca Maviepa i iHw. (Shwabe,
1986); ®panapbik X. Paccan, “BanHa” y “AyrycTbiH npas rogbl: QHUbIKNAN3AbIA” nag pagakubian Anana [. Piwpkapanbaa i iHw. (Eerdmans,

1999).

7 AyrycTbiH, “[Npa cBaboaHyto Bon” 1.5; “Onictanbl” 47.5; “Agkas ®aycty MaHixenuy” 22.70; “lopag bora” 1.21

8 AyrycTtbiH, “Onictansl” 138.14.

9 AyrycTtbiH, “Topag bora” 1.21; “Onictanel” 189, 220, 229. Y 229-m nicbue Aro 3HakamiTae ubBepmxaHbHe “Jlenen 3abiub BanHy

crioBami, YbiM noa3en msayami”.
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pensable but harsh at best, such men make worse by mal-administration. Murders for old grudges, and murders
for pelf, proceed under any cloak that will best cover for the occasion.3

Admittedly there are some checks on savagery, but these are less frequently moral than pragmatic. Mistreating
the other side’s prisoners can lead to the mistreatment of one’s own prisoners. Calculation of that sort underlies
the Geneva Conventions. But this reflects the “realism” that just war theory is supposed to improve on. So how
useful are the arguments of jus in bello when one is actually in bello?

Jus ad Bellum

If war, once embarked on, will of itself drive toward extremes, overriding concern with justice, then the real use
of just war theory must rest mainly on the decision whether to go to war in the first place. The traditional norms
for such a discussion are said to be competent authority for declaring war, as well as just cause, proper intent,
last resort, and expectable success. When the norms were framed in the Middle Ages, most discussion turned
on the authority for declaring war, since there were many competitors for that office—popes, bishops, feudal
lords, kings, margraves, etc. With the rise of the nation-state, that debate faded away, since it was assumed that
national leaders had the power to initiate war. This left the emphasis mainly on the just cause for war. But how
useful was that norm in determining whether a just war was launched in Iraq?

The Vatican, reputed to be a principal custodian of the just war tradition, said repeatedly and emphatically that
such a war would be unjust so long as inspections were still taking place under the aegis of the United Nations.
John Allen, the Vatican correspondent of the National Catholic Reporter, writes that “the Holy See opposed the
US-led war in Iraq with a ferocity that few issues in the recent past have aroused.”4 Vatican publications, Church
diplomats, religious congregation heads, and the Pope himself all said that just war theory forbade the Iraq war.
John Paul |l sent Cardinal Pio Laghi, his personal peace representative, to make a last-minute appeal to Presi-
dent Bush on March 5, 2003.

But right-wing Catholics in America were certain that just war theory called for war. Michael Novak, of the
American Enterprise Institute, said the war was not only defensibie but mandatory. He went to Rome, summoned
by the United States ambassador to the Vatican, James Nichollson, to convince the hierarchy of the need for
war. When he failed to change the Vatican’s mind, Novak blamed this on “anti-Americanism.” A group of Catho-
lics who are normally subservient to the Pope— Novak, Jean Bethke Elshtain, John Richard Neuhaus, George
Weigel— became the defenders of a “just war tradition” they felt the Vatican had abandoned.5 It was even said
that the Pope had turned pacifist—though the Vatican approved of the intervention in Kosovo and the invasion of
Afghanistan. One may well ask, what use is just war theory if people supposedly steeped in it could reach such
positive conclusions on opposite sides of the Iraq invasion? In truth, the criteria of a just war—the product mainly
of late Scholasticism—have little power to determine an outcome. In fact, solemn talk of a just war “tradition” is
misleading, since its history is full of anachronisms and contradictions.

“The Tradition”

The great names invoked in the tradition are Saint Augustine and Saint Thomas Aquinas. But Augustine
never wrote systematically about war, his ad hoc comments were severely limited by the issue or person he
was addressing, and his comments have been widely distorted.6 He began from the gospel texts against
returning violence for violence, and denied the right that many make the very basis of just war argument—the
right of personal self-defense.7 That would be an act of self-love, which is always evil in Augustine. But if
one sees one’s fellows threatened by violence, one can defend them out of love—so long as one loves the
aggressors, t00.8 The latter condition means that any war driven by Clausewitzian Hass is unjust for Augus-
tine. Also, even when defending others, one cannot act “on one’s own hook,” which might also come from
selfish motives. One must wait for legitimate authority to command the action, and then one must not kill the
innocent, or torture or Kkill prisoners.9

Augustine’s most extended discussion of war is in five long paragraphs of his Answer to Faustus. There, in
opposition to Manichaean attacks on the Jewish patriarchs, he defends the morality of Mosaic and other wars by
saying that they were directly ordered by God. One must obey a command from God, even if one does not un-

3 Abraham Lincoln, letter to Charles D. Drake and others, October 5, 1863, in Fehrenbacher, Speeches and Writings, Vol. 2, p.
523.
4 John L. Allen Jr, All the Pope’s Men: The Inside Story of How the Vatican Really Thinks (Doubleday, 2004), p. 372. Allen

assembles (pp. 313-378) an impressive chronology of Vatican statements opposing the war in Irag. Sample: Cardinal Joseph Ratzinger,
prefect of the Congregation of the Doctrine of the Faith, asked if this could be a just war, answered: “In this situation, certainly not.”

5 See Jean Bethke Elshtain, Just War Against Terror: The Burden of American Power in a Violent World (Basic Books, 2003).

6 For the ad hoc nature of Augustine’s comments on war, and the mistake of making them the foundation for a “tradition,” see
R.A. Marcus, “Saint Augustine’s Views on the ‘Just War,” in The Church and War, edited by W.J. Sheils (Blackwell, 1983); Marie-Frangois
Berrouard, “Bellum,” in Augustinus-Lexikon, edited by Cornelius Meyer et al. (Schwabe, 1986); Frederick H. Russell, “War,” in Augustine
Through the Ages: An Encyclopedia, edited by Allan D. Fitzgerald et al. (Eerdmans, 1999).

7 Augustine, On Free Will 1.5; Epistles 47.5; Answer to Faustus the Manichaean 22.70; The City of God 1.21.
8 Augustine, Epistles 138.14.
9 Augustine, The City of God 1.21; Epistles 189, 220, 229. Letter 229 has his famous statement, “Better to slay war with words

than men with swords.”
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iHWIX BOWMHay. AYryCcTbIH CbLbBApPKae, LUTO SHbl ObiNi 4a3BoneHbist boram, a Yanasek NaBiHeH NagnapagkoyBauLa Boni
Bora, HaBaT Kkani He pa3ymee C3HCy 3aragay — sk AbGparam 6bly ratoBbl nacnyxmsaHa 3abiup ceairo coiHa.10 CEHbHS Ta-
KOe By4aHbHe 6onbll naabixoasilpb “iHwamy 60Ky” — paablkanbHbIM icriamictaMm, sikia BAayLb “CbBATYO BaiHy”.

Tamalu AKBIHCKi NS HAC HeHalMaT KapbicbHeLwbl. EH Bbinyyae 3 abaBA3KoBbIA XapaKTapbICThIKi BalHbI, SKYI0 MOXHA
TpbiBaLb: fHa Mycilpb Obiub abBeluYaHas 3akoHHaW ynagan, Meub CnpaBaaniByto npbidbiHy | JoOpyto MaTy.11 AnowHas
TrnyMaubluua siKk A3esiHbHe, CKipaBaHae Ha “CbLbBAPIKIHbHE fabpa abo HeganylwyaHbHE 3Ma”, YbiIM MOXHA anpayaaub
BalHy AK iIHCTPYM3HT calblsanbHara iHxbIHIpbIHTY (T.6. Ans pacnayctogy Aamakparhbli i agnopy TeipaHii). Tamy HS A3iBa, WTO
AKBIHCKI YXBarniy npaekT caupbisanbHara iHXbIHIPbIHIY CBaMro Yacy — KpbhKaLKis naxodbl (AKis meni MaTan pacnaycioasilb
XPbICbLISAHCTBA i Aaub agnop MycyrnbMaHCTBY). AroHbls i8di 3Hoy-Taki 6onbLl NpblAaTHLISA AN pacnaycrogHikay iasi Axbl-
Xapy, YbIM NpbIXinbHikay cbBeLKan gaMakparbli.12

Papgsen 3a AyrycteiHa abo Tamalua 3ragsatoLb ®paHubicka A9 Bitopbié (1486-1546), yanaseka, siki 3pabiy Baniki yHécak
y TOOpbItO cripaBsaanisav BanHbl. [3Tbl rilunaHcki AaMiHikaHeLl, cbMena Bblkasaycs cynpalb 3aBasiBaHbHA Aro cyanyblHbHI-
kami abef3bBlox AMaphIkay, a acabnisyto yBary Hagasay NpoLia3esiHbHIO AbICKPbIMiHALbII | abMexxaBaHbHIO rBanTy.13 Ane
HaBaT Kani yknoubiub BiTopblé ¥ Wwapar “3acHaBanbHikay Tpaabiubli’, yc& poyHa npabnemaTtbiuHa Oyase cknacbli HewwTa
6onbluae 3a cbnic N3yHbIX i35y i hapmynéBak, HekaTopbls 3b SIKiX HACTONbKI HEKAHKPATHbISA | LibMsIHbIS, HAKONbKi ratara
agatoub Tbisl, XTO pacnayvbiHae BolHbl. MeHaBiTa na ratai npbldblHe YNnbly Tpagbllbli HA paanbHbIst BOVHbI Obly HAcTONb-
Ki cnabbl. A Moxa, T30pbisi cripaBsaaniBa BaHbl — yCAro Tonbki nyctas abcTtpakubia? Kani Bepbius Mankny Vonuapy i
naragsiuua 3 apryMaHTami, NpbiBeAseHbIMi Y iro HoBaw KHi3de, rata ycé X Ha Tak.

Yonuap

Yonuap na3bbsrae “cbnicaBara” nagbixody Aa Tak 3BaHan Tpagblubli — EH He BbiKnlagae apryMaHThbl Na MyHKTax Yy Bbl-
rnsa3e nayHam cxembl. Y cBaén kHise 1977 rogy “CnpaBagniBblid i HeCnpaBsaAniBbis BOWHbLI®, SK | ¥ HOBaW npaubl “Y cnpay-
Kax npa BanHy”, €H, HaaaBapoT, abBsprae yHiBapcanbHacbLb HEKATOPbIX PyHAAMIHTaNbHbIX aCHOBaY TA0pbli cnpaBaani-
Bail BaiiHbl. Bocb WwTo Yonusp niwa npa saiiHy ¥ Mapcbiaskait 3atowbl:

“[Maubidpicuki] pyx BeicOyBae Ha nepLubl NNSH ABa NacTynaTbl TOOPLIi [cnpassianisan BanHbl]. MNMa-nepluae, BanHa Myciub
6biub “anowHiM cpoakam”. MNa-gpyroe, Henbra, kab KonbKacbLb axBapay K cApoa xayHepay, Tak i MipHbIX Xbixapoy 6bina
HeajskBaTHa GonbLuas 3a 3asyneHbls M3Tbl BalCKoBam anapadbli. Ak Ha Maic AyMKY, HIBOAHbI 3 NacTynatay He Aanamarae
HaMm npaBechbLli XxafaHylo Mapanésyto pbicy”.

Kani Yonuap KpbITblKye TpagblLbllo, AblK HABoOLITa EH Haaryn 6apauua 3a Tamy cnpaBsianisai BariHbl? IMa aro cnosax,
npa3s CBoOW NpaTacT cynpalb BieTHaMcKal BalHbl €H NPbIALICY [a pasyMeHbHS Taro, WTo Tpaba 3HanchLj LWNSX KpbITbika-
BaLb A3esHbHI Ik amaparnbHbIs, a H TOMbKi 3a iX “HeapaKTLIyHachLb” y Mexax Taopbli naniTblyHara paaniamy. 'ata 3Hauybl-
Lib 3HOY i 3HOY 3bBsipTaLLa Aa 6a3aBbix NbiITaHbHSY, CAPOA SAKIX | ayrycTbiHaBa — Y SIKiX pa3ox ga3BorneHa (kani 4a3sorneHa
Haaryn) 3abiBaub iHLWbIX Noa3en?

Mbiboka nagcbBagoma Vonu,ap naasansie sepy AyrycTbiHa Y Toe, LUTO Hisikas Taopbls cnipaBaasisan BavHbl He 3abiMae
3 xayHepay BiHy 3a 3a60MCTBbI. AHbI, MarybiMa, BbiMyLLaHbis 3abiBaLb, ane ix A3esHbHI Npbl F3TbIM YC& poyHa 3acTarouLua
3nayvblHCTBaMmi, 60 HaBaT cnpaBsaniBasi BariHa — KpbiHila 3na. MaBoane AyrycrbiHa:

“KoxHbl, XTO 3 Bonem cysipae HacTomnbki arpamagHae, xaxniBae, A3iKyHCKae 310, MyCilb yCbBedaMnsLb TpariyHacbLib
BaliHbl. Kani » HexTa agyyBae 310, Ui HaBaT 6aubilb Aro, i 3acTaella HeKpaHyTbIM, Aro CTaH AWYd 6onbLl TparivyHbl, 60
raTbl YanaBek MPaMsHSAY CNakow Ha YanaBeYHaChLb”.

Yonuap y nagobHbIM CThiNi CbLbBAPAXae, WTC yCe BOWHbI NapyLualLlb NayHbIS Mapanésbld npasinbl. Ane HaeaT Kani
NoA3i BbIMyLIaHbIA iX napyllaub, Npasinbi 3acraiouya npasinami: “Beixag 3a Mexbl Mapani nakigae navyubué BiHbl K
Aokas 3HayHacbLi 3pobneHara”. Y mexax “Tpagplubli’ BasyHivacbLb Nagvac cnpaBsAniBbix BOWHAY YacTa ycnpbivaeuua
AK Mapanésas, WTO cnapajxae LUaBiHICTbIYHbIA HACTPOI i ypa-naTpbiATLI3M. Yonuap agmaynse Hapoagy y npase Ha ca-
maycxsaneHbHe. EH gaBoagsiub, WTo HasaT cnpassanisas BaiiHa “npbiMyllae yanaseka — y TOW CTyMeHi, Hakorbki Toe
natpabHa — anpayaBaup csbe Hemapanésail BblICHOBaM, LUTO Mbl pobiM Toe, LWTo Mycim pabiup (i yce mardbimachLi nasb-
GerHyub reanty Bbl4apnaHblis).” MapagakcanbHelM YblHAM, YanaBek, siki cnpabye A3elHivaub Mapanéea, ycbBedamnsie
cBalo amaparbHachbLib.

Moxxa, Mbl iIMKHEMCS1 ja HefacsAraneHara indany? Tak MoxHa 6bino 6 nivbiub, kani 6 Ha nNpbiknag JliHkanbHa. Y agpo3sb-
HeHbHI ag GonbluackLi nigapay, €H Hamaraycs npbiraciub HsiHaBiCbLb Aa Bopara nagyvac BaiHbl, 60 gobpa ycbBegamnsy,
LUTO 310 YblHALbL aboaBa Gaki. Y cBaix BANiKoAHbIX 3BapoTax JliHkanbH 3aknikae Haubllo BECbLi CYMITEHHYHO BaliHy, “nams-
Tylodbl 3 cOpamam npa Hawbls rpaxi i 3naysiHcTBbl.” 14 Magyac BieTHaMckan BanHbl caHaTap Mapk MapTdina npanaHasay
pasanioubllo 3 3aknikam ga ycix Haupblsly nasiHiLLa Y BaCKOBbLIX 3raybliHCTBaxX. Aro abBiHaBayBani ¥ HenaTpbIsiTbI3bMe,
3akigani sAMy Hamep Aanamarybl Bopary i anpayaaub siro A3esiHbHi, Nakynb FapTdina He npbiBEY y cBato abapoHy LbITaTbl

10 Y apHbIM Mecubl AYrycTbiH LbiTye LibiuapoHa (Quaestionum in Heptateuchum 6.10), naBoane sikora “BoMHbI 3Bbl4aliHa anpay-
AaHbls ThiM, LUTO SiHbI “3BblYaiiHa” (solent) écbuUb NoMcTal 3a 3no (ulcisci injurias)”. 'aTbig cnoBbl YacTa 6ecnagcrayHa npbiMatoub 3a
BbICHOBY camora AYrycTbiHa, XaLsi siHbl TaafA3eHbis ayTapaM Tonbki kab nagBeckLi Aa iai, LWTo BOViHbI 3HaYHa 6onbLu anpayaaHbist, kani
imi kipye bor, “3ayxabl cnakoviHbl, €H Begae A3esHbHi koxHara 3 6akoy — noasen Henbra Nivbilub pacnadbiHanbHikami Takow BalHbl, siHbl
TonbKi yBacabnswoup Bonto bora”.

11 Tamaw AksiHcki, “Summa Theologica” 2-2 40.

12 AxsiHcki, Summa Theologica 2-2 188.3. Npa yxBaneHbHe Tamallom gassony Manbl Ha KpbbKaLKis maxoAbl, KpbbkaLKix kKnsTsay
i ix npbiBiNnesy rmn. Scriptum super Sententiarum 4.32, 38; Quaestiones de Quolibet 2 8.2, Tom 7.

13 PpaHubicka A3 Bitopbi&, “MNaniTbiuHbia TBOPLI” Naf pagakubian AHTaHi MargsHa i kapami JlépaHca (Cambridge University Press,
1991) ct. 314-326. Y cnosax Bitopbl€ npa Toe, LWTO arpacapbl MycsiLb aaKa3saLpb 3a CBae 3MayblHCTBbl — YblHbHiki HiopHO3prckara npasa.

14 Abparam JliHkanbH, 3BapoT Aa Hapoga Ha cbBsiTa BsnikagHs, 12 xHiyHa, 1861, ubiTaBaHa na PapaHbaxapy “lMpamoBbl i

ny6nikaupli”, Tom 2, c1.264.
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derstand it—as Abraham obeyed the command to kill his son.10 In today’s circumstances this teaching is better
fitted to the jihadist “other side”—to those who wage holy war.

Thomas Aquinas is not much more helpful. He has three main norms for permissible war—declaration by
competent authority, just cause, and proper intent.11 The last is defined as acting “to promote good or prevent
evil”—a thing that can justify war as a tool of social engineering (e.g., to spread democracy and rebuff tyranny). It
is not surprising then that Aquinas approved of the social engineering of his day, the Crusades (to spread Chris-
tianity and rebuff Muslimism)—which again is more useful to current jihad than to a secular democracy.12

The most relevant of the just war theorists is less cited than Augustine or Thomas since he is less known— Francis-
co de Vitoria (1486—1546), a Spanish Dominican who bravely protested his countrymen’s conquest of the Americas. It
was he who focused especially on discrimination and proportionality.13 But even when he is counted in the “tradition,”
there is little more than a checklist of items to be ticked off, with some items as broad and vague as any warmaker
could wish. That is why the tradition has had so little impact on the actual waging of war. Is just war theory, then, a
meaningless exercise? Not if one is to believe Michael Walzer and the arguments of his new work.

Walzer

Walzer avoids a checklist approach to the so-called tradition, ticking off the items on a fixed program. In fact,
in his 1977 book, Just and Unjust Wars, as well as in his new work, Arguing About War, he denies the universal
validity of some of the most revered items on the list. Concerning the Gulf War he writes:

The move [toward pacifism] involves a new stress upon two maxims of the [just war] theory: first, that war must
be a “last resort,” and second, that its anticipated costs to soldiers and civilians alike must not be dispropor-
tionate to (greater than) the value of its ends. | do not think that either maxim helps much in making the moral
distinctions that we need to make.

If he quarrels with the tradition, why does he bother with it at all? He says that his protest against the Vietnam
War made him realize that a way had to be found to object to actions as basically immoral, not just ineffective in
terms of “realism.” This meant asking basic questions all over again, including Augustine’s initial one—when (if
ever) is it permissible to kill other human beings?

Walzer is, in a perhaps unconscious way, very Augustinian in his belief that no theory of justice can free war-
riors from guilt. They may have to kill, but they give rein to atrocities all the same, since even a just war is a
fountain of evil. Augustine puts it this way:

Anyone who looks with anguish on evils so great, so repulsive, so savage, must acknowledge the tragedy of it
all; and if anyone experiences them or even looks on at them without anguish, his condition is even more tragic,
since he remains serene by losing his humanity.

Walzer, in similar vein, says that all war overrides certain moral rules; but even when they have to be overridden,
they remain moral rules: “Overriding the rules leaves guilt behind as a recognition of the enormity of what we have
done.” “The tradition” often implies that belligerent acts in a just war are themselves moral—which is the basis of tri-
umphalism and patriotic smugness. Walzer denies the right to such self-congratulation. Even a just war, he says, “in-
vites—and then only insofar as it also requires—an immoral response: we do what we must (every legitimate alterna-
tive having been exhausted).” Paradoxically, then, a person who tries to act morally in war sees his own immorality.

Is this an impossible ideal to expect? One might think so but for the example of Lincoln. While most war lead-
ers ratchet up hatred, he tried to ratchet it down, in recognition of the evil being done on both sides. That was
the theme of his Fast Day proclamations, asking people to wage a repenting war, “in sorrowful remembrance of
our own faults and crimes.”14 During the Vietnam War, Senator Mark Hatfield introduced a resolution calling on
the nation to repent its own war crimes. He was attacked as unpatriotic, as treasonously giving aid and comfort
to the enemy—till he revealed that he had been directly quoting Lincoln.

Walzer’s moral sensitivities have one special source (among others). Though he says that he wrote his 1977
book on just war in response to the immoral acts committed in Vietnam (napalm, Agent Orange, etc.), he was also
disturbed by the Israelis’ increasing need to use force. He weighs the rationales offered for the raid on Khibye
(1953), for the Six-Day War (1967), for the attack on Beirut’s airport (1968) and on Entebbe (1976). He found
all but Khibye justified, but he clearly saw the dangers of moral obtuseness in the others.15 In his new book, he
condemns lIsraeli overreaction to the first intifada:

As even Yitzhak Rabin has recognized, it is not terrorist in character. The youngsters who do the everyday work
of the uprising are not a specially trained cadre of killers. They are everyone’s children, and they are supported

10 Augustine cites Cicero in one place (Quaestionum in Heptateuchum 6.10) as saying that wars are “usually” (solent) justified as
“avenging wrongs” (ulcisci injurias). This is often falsely cited as Augustine’s own summary teaching on the matter, though it is just the first
step in an a fortiori argument saying that wars are surely more justified if they are commanded by God, “with whom there is no iniquity,
and who knows what is owing to each party—in which war the people conducting armies are not to be considered as initiators of the war
themselves but as his agents.”

11 Thomas Aquinas, Summa Theologica II-1l 40.

12 Aquinas, Summa Theologica II-1l 188.3. For Thomas'’s approval of the Crusades’ papal authorization, of crusader vows and of
crusader indulgences, see Scriptum super Sententiarum 4.32, 38; Quaestiones de Quolibet 11 8.2, V 7.

13 Francisco de Vitoria, Political Writings, edited by Anthony Pagden and Jeremy Lawrance (Cambridge University Press, 1991), pp.
314-326. There are seeds of Nuremberg law in Vitoria when he says that aggressors can be punished for the wrongs they have done.

14 Abraham Lincoln, proclamation of a National Fast Day, August 12, 1861, in Fehrenbacher, Speeches and Writings, Vol. 2,
p. 264.

15 He did not discuss the raid on Iraqg’s nuclear reactor, since it had not then occurred, but he justifies it in the new book.

151



H?AX}HIK Manitanéris 1 cymexHbls AbICLbINAiIHbI

3b JliHkanbHa. Yonuapayckas mapanéBasi YyiHacbLb Mae (MiX iHLWbIX) agHyto acabniByto NpblubIHy. HArmMeassysl Ha sro
LibBepAKaHbHi, WTO KHira 1977 rogy HanicaHasi nag y3bA3esiHbHEM afl )XyAacHbIX naasesay BieTHamy (BblKapblCTaHbHSA Ha-
nanmy, areHT ApaHa i iHLL.), Yonuapa Henakoillb TOHASHLIbIA NaBeniuaHbHS KOMNbKachLli BaicKoBbIX aKLibiay lapainto. E
aHanisye MaTtasrogHacbUpb pangay Ha Xio'to (1953) i OHTa065 (1965), wacbuin3éHHan BariHbl (1967) i aTaki Ha 63anpyLKi
aspanopt (1968). Yonuasp npbINWOY Aa BbICHOBLI, LUTO Ba YCiX BbiNagkax, akpamsi Xib'i, A3esHbHI i3painbuaHay abrpyH-
TaBaHbIsi, ane aasHaubly HebsacbneyHae rpsbaHbHe Mapanbmio 3b ix 6oky.15 Y HoBait kHise Yonuap acygxae 3aniHe
XKOPCTKYI0 paakupito [3painto Ha nepuyto iHTbidaay:

Ma cBaén cyTHacbLi iHa He Gbina TapapbICTbIYHAW, LWTO Npbi3Hay HaBaT luxak PabiH. Monaa3sb, akas wroa3eHb naasiub
akubli NpaTacTy, Henbra nNpblpayHoyBaLb Aa CnaubianbHa NagpbixTaBaHbIX NneriéHay 3abonuay. 3 KoxHam cam’i Ha Bynily
iayupb A3eli, Yble A3esiHbHI NaaTpbIMMiBae HacenbHILTBA | pasraniHaBaHas ceTka MSICLOBbIX OpraHay KipaBaHbHS... LLbIpoki
HapOAHbI PyX, Y aApo3bHEHbHI af Kyrki TapapbiCcTay, Mae npaBa CbLbBepAsilb csi0e, i NanecTbiHUbl HapaLlLue 3goneni ap-
raHizaBaub Taki pyX. I3painbusHe npbibnidHa marro Beky namaTaroLb, K WNypnsani kamsiHi Y 6pblTaHCKiX xayHepay. [aTa
KapbICHbIS1, Xaus 1 HaBA3bMiBbIS YCNaMiHbl...

Yonuap cbubBApAXae, LITO i3painbckis ynaapl, 3aMecT Taro, kab kapbicTalb 3 roHapy nanecTbiHUay i YcTansiBalb KaH-
TaKT 3 rpamMag3kiM pyxam, naniybini ans csbe abpasan melp 3a Boparay A3suen i “y3Hamepbinicst Hs Tonbki Nagasilb pyx
cynpauisy, ane i NpbIMycilb NanecTbliHUAYy Mpbi3HaLUb CBalo Napasy — «CbLepli YCbMeLLKy 3b iX TBapay»”. I3painbusaHe
abpani Wnsax HaBsi3BaHbHS Mipy, @ He abMepKaBaHbHA Aro yMoBay, LTO Nacbns 3Ha4yHa YcknagHina ans ix BapTaHbHe Y
paybllLya NnepamoBay.

Ane cnayyeaHbHe nepluai, abo Asiusyal, iHTbiDaa3e He 3bMSKYae paskara acym¥sHbHA Yonuspam nasbHeiilait
nanitbiki Tapopy, abpaHai nanecTbiHUaMi, i, y NpbiBaTHACHLi, apraHisaLibiio Bbibyxay TapapbicTami-CbMsApoTHikami. EH cb-
LbBsipAXXae Takcama, LITO Tapapbi3M, 3aboncTBa 6A3bBIHHBLIX MOA3EN 3 M3Tal Bblka3alb CBae ManiTblYHbIA MOrnagel, y
MpbIHUbINE HS MoXa 6bilb anpayaaHsiM. AgHauacosa Yonusp agdysae Hebackbneky Y CynpaubcTasHbHI T3popy BerbMi
XKOPCTKiIMi rBanTOyHbIMi cpodkaMi, 60 rata paabikanisye rpamagarea. “Cbngplua T3papbiCTbiYHbIA A3€AHbHI anpayaBaroLb
icHaBaHbHEM LjiCcKy, a macbnsa Aa uicKy 3Bapadarouua, kab naknacbui kaHey Tapapbi3My. [lepLubl apryMaHT npbiBOA3sLb
NeBbIS pagpblkarnbl, Apyri — H3akaHCc3pBaTapbl 3 npaeara kpato.”

Yaymnisasi i CyMmneHHas LidbpackLb, SIK y raThiM BbiNaaKy, Hagana Yoruspy cratyc naBaxaHara aKkcnapTa ¥ Mapanésbix
acnakTax BanHbl. MeHaBiTa Tamy LUMaT XTO Yakay saro napagay y cbiTyalibli, kani agmiHictpaubis bylwa pacnavana arpacito
¥ Ipaky. Mpaakasaub Sro BapAbIKT Bbino HanpocTa. Mepluyto kHiry Yonuspa pasrnsgani Sk apryMaHT 3a Toe, LUTO H yX-
BaniLb A3esHbHI Bylwa. Toll Mey Ha YBase NpaBaHTbIYHYIO BaliHy, @ Yonusp naaTpbiMay WwacbLUia3éHHyto BaiiHy 1967 roay,
TaKylo X Na XxapakTapel, i i3painbCcki NPaB3HTLIYHbLI P3N/ Ha ipaLKyto aTaMHyto cTaHubIio ¥ 1981 roase. EH raHiups naubidism
3a agMoBy aj Mapanésbix abassskay. Yonuap naatpbiMay BanHy ¥ 3atoubl i iHTapBaHUbIlo ¥ Kocasa. EH nagnicay nicr,
cknaa3seHbl XXaHam Bata AnwTaiHam i TeimMi kaTanikami, LTo abapaHsini TaopbIto cnpaBaanisan BaHbl, y NaaTpbIMKY aky-
naubli AdraHictaHy. Tamy siKist sro nagcTaBbl BbICTYNiLb Cynpatib BalHbl, Akas 6bina y iHTapacax csa6poy I3painto?

Ane S’onu,ep ckasay anapaupli ¥ Ipaky “He”. Y nsui nekubIsx-3ca, nicaHblx Ha Npausary Ycéi BackoBaw akupli (AHbI cknani
3aKITHOYHYH0 YaCTKY KHiri “Y cnpadkax npa BawiHy”), EH raHiub BaliHy ALLY3 Ha sie NaYaTkoBaW cTadbli, Ha Npausiry BalcKoBbIX
A3esHbHAY | Nacbns ycransaBaHbHA akynaubliHara paxbimy. Yonuap keanidikye asesHbHi WA sk injustum ad bellum,
injustum in bello, injustum post bellum.

1. Ad bellum. Yonuap, HibblTa canpayaHbl pacnybnikaHel, 6s3briTacHa KpbITbiKye dpaHuyckae KipayHiuTea i agMiHicT-
paupito KniHTaHa 3a ix 6a3ba3esiHbHe Y AadblHeHbHI Aa ipaky Ha npauary 1990-x ragoy. Yac nyxaub Cagama BanckoBan
anapaupbian i npaBecbLi Se npbl HeabxoaHacbLi 661y 3rydneHbl KniHTaHam i dopaHLuy3ami, kani Ton nepalukagkay iHCnakTa-
pam AAH, skis 3Hanwni wmat y3bpaeHbHAY i 3bHilYbINi iX, @ Nackns Haaryn BbIKiHYY MiXXHaApOAHYK KaMicCito 3 KpaiHbl.
BbikapbiCTaHbHe Y36poeHbIX cinay y ratar cbiTyaubli H 6bino 6 napywaHbHeM MaHaaTy i XyT4an ymauasana 6 nasbiupbito
AAH. Ane “po6pbis A3943bKi” npamiprani naTpadHel MOMaHT. Kab Beinpasiub raTyto nambinky, Tpaba Obino HaknacbLi caHk-
Lbli, abBecbLiLb yClo KpaiHy 6ecnanéTHal 30Haw | nagMavaBalb natpabaBaHbHi HOBbIX MpaBepak BanckoBaw cinaw. Takas
TakTblka cnpauasana ¥ 2002 roase, kani iHcnakTapbl 6bini 3HOY AanyliyaHbels ¥ Ipak, a y3roaHeHas nasbiubla A3spxasay
3pabina HemarybiMbiM AN Cagama 3b43eNCbHiLb Aro arpaciyHbls NNSHbI, kani Takis 6bini. CTpaxanwbia (xaus v abme-
)KaBaHblsl) caHkubli, 6ecnanéTHas 3oHa Haj YCél KpaiHah pasam 3 HacTonniBbiMi NaTpabaBaHbHSAMI HE Nepallukagkallb
npaupl iHCMaKTapay ysynsnicst BigaBo4yHa 6onblu nsariyHan anstapHaThiBa nayHamawuTabHan BanckoBain anapaupli. “Hsi
BaXHa, 3HOWAYLb iHCN3KTapbl 30p0t0 MacaBara NapaxaHbHS Ui He (a HekaTopbls Se Bifbl BeNbMi Nérka cxasaup), camasi ix
npbICyTHaCbLb NepaLLKoA3iLb pasbMsAChLiLb Takis y30paeHbHi.”

Ane nayHbla ntoasi y agMmiHicTpaubli Bywa He naaTpeiMniBani npaBsaseHbHe iHCNakublay. AHbl knini 3 MaHca bnikca.
Hsa matoubl HagsenHbIX KpblHiLay iHbapmaubli § caMiMm Ipaky, raTbls nog3i naBepbini ¥ icHaBaHbHE TaM Heda3BOMeHbIX
y36paeHbHsY i ynapTa He xafani, kab HexTa cTaBiy naj CyMHey iX KamnaTaHubI. Y ByliaBbiM acapoaKy LWykani anpayaa-
HbHEe TaKTbIKi NanepaaxanbHara yaapy ans 6apaubbbl 3 Topapbiamam na ycim cbBele. AHbl nepakpyuini cnosbl [JaHiana
VabcTapa, kab chbLbBEpaAsiLb CBaé npasa pacnadalb abrpyHTaBaHyto nanepamxanbHyio (preemptive) saitHy.16 Yornuasp
aHanisye raTyto UbITaTy ¥ nepllan KHise npa cnpaBaasfiBbig BOVHbI | LankaM crylHa agpo3bHiBae nanepagkanbHyto ag
NPaBaHTLIVHaI (preventive), abo HeabrpyHTaBaHal nanepamkarnbHan, BaitHbl. EH aaBoagsiub, wto Byw abpay anowi Ba-
PBISHT (NpbI SKiM HEBSICbNeKa He BiaBoyHasd), y TOW Yac Sk BEY raBopKy npa nepuubl.17

Y Bbinagky 3 Cagamam HeabrpyHTaBaHan Obina HaBaT rymaHiTapHasi iHTOpBaHLbIS, 60 Ha TOM Yac Cyp’€3HbIX NapyLUdHb-
HSy NpaBOY Yanaeeka, sk y AadblHEeHbHI Aa Kypaay abo nacens BarHbl 1990 rogy, y Ipaky He 6bino, a anpayaaub KapHyr
anapaupllo 3ayxabl cknagaHen 3a nanepamxkanbHyto. Kani 6 Cagam, HArnmeassybl Ha iHCNAKUbBIMHBISA NanéThl i 3Haxoa-
XaHbHe y KpaiHe MiXHapoaHaln kamicii, agHaBsiy macaBblad 3aboWCTBbI, raTa cTanacsa 6 igsansHeiM casus belli. Yonuap

15 Y ToW KHi3e €H He pasrnsgay 3pyiiHaBaHbHe ipaLkai ataMHan cTaHubli, 60 Ha TOW Yac SHO AWY3 He aabbinocs, a ¥ HoBal KHise
Yonuap nagTpeiMay A3esHbHi i3painbLsHay.

16 Marikn Yonuap “CnpaBsignibisi i Hecnpasagniebis BOMHbI”, Tpanuse BblaaHbHe (Basic Books 2000), cT.74-75.

17 BiTopblé nntoHapye NpaBaHTbIYHYO BaliHy: “LlankamM HeganywyansHa, kab YanaBeka 3abini 3a rpax, siki €H A4S He YubIHiy”. .

Bitopblé, “ManiTbiuHbIa TBOpLI”, CT. 315-316.
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by a full-scale popular movement and by an extraordinary network of local committees.... Terrorists cannot claim
a right to self-determination; a popular movement can, and the Palestinians have finally produced a popular
movement.... Israelis of roughly my age remember throwing stones at British soldiers. It is a useful, if also a
disturbing, memory.

Walzer says that Israel, instead of using the sense of pride bred in Palestinians to work with a popular move-
ment, felt humiliated by having children as enemies and “aimed not only to defeat the uprising but to force the
Palestinians to acknowledge defeat— ‘to wipe the smile off the Palestinian face.”” Israelis preferred to dictate a
peace rather than negotiate it—which made it harder for them to get negotiations when they wanted them.

But sympathy for the first or children’s intifada does not affect Walzer’s harsh condemnation of Palestinians’
later terror tactics, like suicide bombing. In fact, he argues that terrorism— the killing of innocent people as a way
of making a political statement—is never justified. Yet he sees as well the danger in fighting terror with terror,
turning a nation into the mirror image of its foes. “First oppression is made into an excuse for terrorism, and then
terrorism is made into an excuse for oppression. The first is the excuse of the far left; the second is the excuse
of the neoconservative right.”

Discriminating and painful honesty like this has made Walzer a respected judge of moral issues when it comes
to war. That is why many people were looking to him for guidance as the Bush administration considered the inva-
sion of Iraq. It was not clear beforehand what he would say. His first book had been considered “permissive” by
some. George W. Bush was talking about a preemptive war, and Walzer had supported the preemptive Six-Day
War of 1967 and Israel’s pre-emptive strike against Iraq’s nuclear reactor in 1981. He condemns pacifism as an
abrogation of moral responsibilities. He supported the Gulf War and the Kosovo intervention. He signed a letter
drafted by Jean Bethe Elshtain and the Catholic just war proponents defending the invasion of Afghanistan. Why,
then, would he balk at a war many friends of Israel thought would be in their interest?

But balk he did. In five important lecture-essays written as the crisis unfolded—the culminating section of Argu-
ing About War—he condemned the war while it was still in the offing, as it was being conducted, and after the
occupation began. The United States conduct was, he concluded, injustum ad bellum, injustum in bello, injustum
post bellum.

1. Ad bellum. Walzer is as critical as any Republicans have been of France and the Clinton administration
for their weak policies toward Iraq during the 1990s. The time to threaten war, and to wage it if necessary, was
when Clinton and the French let Saddam defy and, in effect, expel the weapons inspectors, who had found and
destroyed many weapons. That course would have strengthened the UN’s mandate, rather than undermined it.
But the “good guys” blinked. The way to repair that blunder was with sanctions, the no-fly zones, and demands
for new inspections backed by force. This approach was working when inspectors were readmitted in 2002, and
the combined pressures made it impossible for Saddam to deploy any threats he might have had in mind. In-
creased (though targeted) sanctions, and a no-fly zone over the entire country, combined with insistence that the
inspections continue unimpeded, were obvious aiternatives to the ultimate step of military attack. “For whether
or not the inspectors find and destroy weapcns of mass destruction (some of these are very easy to hide), they
themselves are a barrier to any deployment of such weapons.”

But members of the Bush team did not want to support inspections. They ridiculed Hans Blix. They had de-
cided, without adequate sources on the ground, that weapons of mass destruction existed, and did not want
certainty to be questioned or undermined. They were looking for an excuse to adopt an anticipatory war strategy
for dealing with terrorists everywhere. They misquoted Daniel Webster in order to justify preemptive war, citing a
passage Walzer had carefully analyzed in his first book on just wars.16 Walzer rightly distinguishes preemptive
from preventive war, and says Bush was adopting the latter (where a threat is not imminent) while talking of the
former.17

Even humanitarian intervention was not justified in Saddam’s case, since his major human rights violations,
against the Kurds and after the 1991 war, were over, not ongoing, and invasion to punish rather than prevent
atrocities is very hard to justify. If Saddam had resumed his mass killings in the presence of inspectors and in
defiance of flyovers, this would have provided a genuine casus belli. Walzer has condemned the lack (or the
listlessness) of intervention to stop such killing in Rwanda and Haiti (and he would now add, no doubt, Darfur).
But these cases do not offer true parallels to the Iraq war, where Bush made humanitarian motives the casus belli
only after weapons of mass destruction failed to turn up:

Now that a zone of (relative) safety has been carved out for the Kurds in the North, there is no compelling case
to be made for humanitarian intervention in Iraq. The Baghdad regime is brutally repressive and morally repug-
nant, certainly; but it is not engaged in mass murder or ethnic cleansing; there are governments as bad (well,
almost as bad) all over the world.

Walzer wrote that in September 2002, before the inspectors were readmitted. Once they did reenter the country,
his argument was obviously even stronger. He was unequivocal in saying that war at that time would be unjust:

If the dithering and delay go on and on—if the inspectors don’t return or if they return but can’t work effec-
tively; if the threat of enforcement is not made credible; and if our allies are unwilling to act— then many of us
will probably end up, very reluctantly, supporting the war the Bush administration seems so eager to fight. Right
now, however, there are other things to do, and there is still time to do them. The administration’s war is neither
just nor necessary.

2. In bello. On the very eve of war (March 7, 2003), Walzer already saw what many people would recognize
only much later, that “the administration seems to have no exit strategy, no contingency plans to stop the march”

16 Michael Walzer, Just and Unjust Wars, third edition (Basic Books, 2000), pp. 74—75.
17 Vitoria condemned preventive war: “It is quite unacceptable that a person should be killed for a sin he has yet to commit.” See
Vitoria, Political Writings, pp. 315-316.
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KpbITbikaBay abmexaBaHbl xapakTap anapaupisly y PyaHase i [aiui (cEHbHS éH, 6e3ymoyHa, fapay Obl ga ratara cbnicy
i Japdyp) i HepaluydacbLb, 3b SKOW AHbI BANicA. Ane napaneni 3 raTeiMi KaHdniktami ¥ ipaukiMm Bbinaaky HegapayHbIs,
60 byl abBecbLjiy rymaHiTapHyto kaTtacTpodyy NafacTaBal BaiHbl TONbKi Nackbrsi Taro, Ik Tam He 3HanLwi 36poi MacaBara
napakoHbHS:

“CE&HbH#, Kani y BbIHiKy LUMaTIiKiX HAaMaraHbHAY NS KypAay CTBOpaHasi 30Ha agHOCHa HebGsicbneyHara npaxblBaHb-
HS Ha noyaHi, HAva Gonbl cyp’é3Han HeabxogHackLi y rymaHiTapHawm anapaupli ¥ Ipaky. bargaaski paxeim 6saccnpayHa
panpaciyHbl i Mapanéea arigHbl, ane éH He Y4bliHse MacaBblx 3a00NcTBay abo STHIYHbIX YbICTAK; TakixX paXXbiMay y cbBeLe
wmar.”

Yonuap Hanicay rata y BepacbHi 2002 rogy, Aa Taro, siK iHCnakTapay 3Hoy nycbuini y Ipak. Macbnsa ratan nagsei sro
aprymaHT cTaycs A4 6orbll BaxkiM. EH HeABYXCBHCOYHa 3asynsy, WTO pacnavbiHalb BaiiHy Ha TOM MOMaHT 6bino
Hecnpassaniea:

“Kani npaudarHyuua xictaHbHi i 3aTpbIMKi, kani iHCNaKTapbl HA BepHyuua ¥ Ipak abo BepHyuua, ane HA 3gonetoub Tam
3haKkThIyHa NpauaBaLb, kani Cagam Hs ycrnpbiMe ycyp’é3 narposy BaickoBal anapalpli i kani Halwbls xaypychHiki 6yayub
raTtoBbll Aa aKTblyHbIX A3esHbHAY, Tagbl WIMAT XTO 3b BANiKai HeaxBoTaw nagTpbiMae BalHy, pacnadaupb SKy Tak iMK-
HeuLa aamiHicTpaubis Bylwa. 3apas akTyanbHbIst iHLWbISE cnpaBhl, i ¥ HAac écbLib Yac, kab ix 3pabiub. BaiHa, sikyto nnsHye
amapblkaHckas agMiHicTpaubls, HA Tonbki HecnpaesianiBas, ane i HenaTpabHas.

2. In bello. HanspagagHi BaiHbl, 7 cakasika 2003 rogy, Yonuap npagkassay Toe, LWTOo yce 3pa3ymeni Tonbki 3HayHa nasb-
Hel, a MeHaBiTa, “WTO Yy agMiHicTpaLpli HibbITa HAMa NNsHY aacTyny, anbTapHaTblyHara [BariHe] BapbiaHTy.” Kani BaHa
pacnayanacs, éH ynayHeHa cblbBApaxay: “‘BanHa, skyto BAAyUb amapblkaHubl, Hecnpassanisas... BaniHa, yac skon He
npbICbMeY, HA MOXa fnivbluua cnpaBagnisan.”

3. Post bellum. “AkynaubliHblsl BOWCKi, BSAoMa, Mapanéea abaBsasaHbls Cyp’é€3Ha 3agymsalla, WTo siHbl pobsiub y
iHWam kpaiHe. BigaBoyHa, WTO Mbl He NpaviLni ratan npaeepki.” “CnpaBagnisasi akynaupblsi Bbimarae rpoLuan, a He npbl-
HOCIiLb 3axOrnHikam npbiObiTak.” Y KOXHaW BaviHe, LITO npayaa, écblUb CBae “MSACLOBbLISt KapLuaki®, Tbis, XTO cnaassieyua
ckapbICTaupb 3 CbiTyaubli. Y Bbinagky 3b Ipakam Byl i Aro ypagoyusl akTblyHa CMakynioLb Ha HAcTpoi 6onbLuan YacTubl
anekTapary. AHbl CbLbBAPAXAOLb, LUTO HACYLb Ipaky AamakpaThlto, HaM YCiM Mpbl r3ThIM 3acTaelua Tonbki cnaassieauLua
Ha ix nocbnex. Ane 3apas BigaBo4Ha, LUTO NepLU 3a YCE& amapblKaHLbl NPLIHECHI TyAbl CBa0 MaAanb Kanitaniamy...

Pa3sbmepkaBaHbHe BalNCKOBbIX KaHTpakTay capog 6niskix ga ynagbl Kamnadisy Ha moxa He abypaup... [3 ratan maTtau]
nenw 3a ycé 6bino 6 3bBspHyULa Aa Bagoman 6ecctapoHHan MikHapoaHain apradisaubli, abo xaus 6 cTeBapbilb KaHrpa-
CaByl0 KaMiCito Na raTbiM MblTaHbHi.

3b iHWara 60Ky, Yonuap ynayHeHsbl, LWTO A3sip)KaBa-3aBaéyHila Hsice afjkasHacbLib 3a Xaoc, NPbIHECEHbI sie BOMCKaM Ha
3aXOMNIEHYI0 TAPLITOPbIID, | TAMY HSl Mae NpaBa BbIBECHL iX Y 3py4Hbl ANs csibe MomaHT. Takist A3esHbHI Obini 6 BbILLSALLAi
HecnpaBsaniBacbLlo, sikasi BH4Yae yce acTaTHis.

Yonuap npbiBoasiub NepakaHayybls aprymMaHTbl Cynpaub Taro, WTo pacnaybliHaHbHe, BSA3eHbHe | 3akaH4Y3HbHE BalHbl
6bini cnpaBsgniebiA. Ane gabiycsa éH H Gonbluara 3a Batbikan. Tamy Li He 3bAynsitoLLa Sro apryMaHTbl FaTKiMi ) 6€CCaH-
COYHbIMI, SIK | NAaCTyNATbI T30PbIi cnpaBsAniBar BariHbl? Cnaassiocs, Wwro He. Mapasbl He nazbaynsioub Hac ag cknagaHbiX
MapanésbIX NblTaHbHSY, a Vonu,sp y3abiMae abcantotToBa HOBbIS NMbITaHbHI. Aro MepkaBaHbHi, LUTO Aa BalHbl, MiX iHLUbIM
npbiknaganbHbis i Y iHWbBIX cdapax iCHaBaHbHA CyvacHal SavakpaTblyHam A39pKaBbl.

OdamakpaTtbiyHas BalHa

HaitBanikwas sacnyra Yonuspa, HanayHa, — Aro BspTaHbHe Aa npabnembl Taro, XTO Mae KamnaTsHLbIO abBswwyaLb
BalHy. Tbis, XTO Bblpallbly, LUTO r3TbIM NPaBaM Banodae HaubisHanbHasa A3fpxasa, nacbngawarnics. Y gamakpaTtbliyHan
KpaiHe KipaBaLb Mycilpb Hapod. Tamy naBiHHEI €H Bbi3HavaLb, cnpaBsaanisas BanHa Ui He? HaBaT MbICbnsApbl fagamMakpa-
TbIYHbIX Yacoy, Takia sk Bitopblé i Cyapas, agkassani Ha ratae nbiTaHbHe CTaHoy4a, a nagyac HiopHb6aprckara npauacy
6bina y3bHATaa npabnema mayknisara nagnapajkasaHbHA Hapogay HecnpassaanisbiM BoMHaM. 18 Yonuap agsHayae, wro
ypaga 3LUA, xagatoubl nasbberHyub Wheipokara HesagaBanbHeHbHs BblbapaM Ha KapbiCbLb BaliHbl, NacnpabaBay pasbme-
aBaub BasiBaHbHe i AoMaKpaTblYHbIA Npaudaypsl. Mackns agMeHbl abaBsaskoBaii cryx0bl ¥ BOWCKY YNIbIBOBbIA rpamaj-
3siHe BonbLu He Gasinics BoviHay 3a Mexami KpaiHbl. AGSILaHbHI BblKapbICTOYBaLb ManapbI3blKOYHYH TakTbIKy NaBeTpaHbiX
yOoapay i Halcy4acHyo BaliCKOBYHO TAXHIKy HakipaBaHblsi Ha Toe, Kab NaMeHLUbILb KOfbKacbLib axBsipay cApof CBaix Xxay-
Hepay i pbI3blKy AN KOXHara 3b ix acabicta y BaliHe, sikylo pacnaday ix ypag. Yonusp HasbiBae arigHan cbiTyaublto, Kani
3abiBaub MOXHa 3b HA3Ha4YHaM HebsAcbnekarn ansa cabe. Takia A3esHbHI 6onbl Nagbixoa3sub cHavnepy abo HamaHamy
3aboruy, YbiM KambaTaHTy.

Bonbl A3eicHbl 3axad, kab He ganycbuiub yAseny noasen y npauace NpbiHALbLSA PaW3HbHSAY — CEHbHSALLHI KynbT
caKpaTHacbLi. Ham kaxyLp, LUTO Mbl MYCiM BepbliLb HallbiM NpaBagbipam, 60 HS MOXam KaMMN3TOHTHa auaHilb iX paLus-
HbHi. JliHgaH [koHcaH raBapbly, WTO kani 6 nioasi Begani Toe, WTOo BeAay éH, To yxeanini 6 sro A3esHbHi ¥ BieTHame. Ane
Hapogdy Sro cakpaTbl Begaub ObIno Hemnbra. IHdapmaubia “knacbicikaBanacs”. MNacknsa Taro, sk cTaplwbiHa A6’sgHaHara
wraby kamaHaBaHbHs 3LUA nactasiy nag cymHey HeabxopgHacbUpb NpbiraTaBaHbHSY Aa BalHbl ¥ [Mapcbigskanm 3aTtoupl,
[3spxayHbl cakpaTtap [xanmc bankep 3asBiy, WITO Aro MepkaBaHbHe HA Tpaba 6paub nag ysary, 60 Tow yxo gayri yac
HA Mey JOoCTyny Aa AaAa3eHbiX BblBedKi. K Tagbl MOXaM Mbl 3 BaMi, MPOCTbIA CbMAPOTHbIS, MELb Ha r3Tbl KOHT cBae
Aymki? TokpbiBa cakpaTHackLi abapoHiupb ynagy ag nobbix aprymaHTay i 3akigay. Kani y amapbikaHckara MiHicTpa axoBbl
3pnapoy’s Tomi TomcaHa cnbiTani, Yamy éH, katanik, abapaHse BalnHy, sikyto 3raHiy NMana, ypagoyua agkasay: “Npa Toe, wto
Aseeuua y Ipaky, Mbl Begaem 3HadHa 6onblu 3a Many”.

3abIMaHbHI0 afKkasHachLi 3 ynaabl cnpbisie 1 LbBepoKaHbHe, LWTO NPasblA3HT — “Hall BAPXOYHbI rarioyHakaMaHayoub!”,
KoMy Mbl abaBs3aHbls Nagnapagkoysaula, a HA HecbLi nepaj iM agkasHacbUb K rpamaassiHe. [aBoane KaHCTbITyLbli

18 . Bitopbl€, “ManiteivHbia TBOPLI”, cT. 307: “Kani BanHa nagaeuua cy6’ekTy BigaBoyHa HecnpaBsianiBaw, €H HS MycCilb BasiBaup,
HaBar Kani Toe My 3aragBae Banagap.”
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to war. When the war began, he could say firmly, “America’s war is unjust.... A war fought before its time is not
a just war.”

3. Post bellum. “Surely occupying powers are morally bound to think seriously about what they are going to do
in someone else’s country. That moral test we have obviously failed to meet.” “A just occupation costs money; it
does not make money.” Admittedly, war always has its peripheral scavengers, its opportunistic camp followers.

In the Iragi case, however, President Bush and his advisers seem committed to profiteering at the center. They
claim to be bringing democracy to Iraq, and we all have to hope that they succeed. But with much greater speed
and effectiveness, they have brought to Iraq the crony capitalism that now prevails in Washington....

The distribution of contracts to politically connected American companies is a scandal.... An international
agency of proven impartiality would be best [in awarding contracts], but even American regulators, under con-
gressional mandate, would be an improvement over no regulators at all.

On the other hand, Walzer says, a conquering nation is responsible for the chaos it has introduced into a con-
quered nation, and cannot leave when it suits the conqueror’s convenience. That would be adding a crowning
injustice to all the prior injustices.

Walzer made very good arguments against the justice of the war’'s commencement, conduct, and conclusion.
But he was no more successful in his opposition than was the Vatican. So are his arguments as useless as those
of the tradition? | hope not. We are not exempted from pressing moral claims even by defeat, and he supplies
us with better moral claims than we have experienced in the past. Besides, his arguments over war go to many
other concerns with democracy in the centralized modern state.

Democratic War

Perhaps the greatest service Walzer has performed is to reopen the question of competent authority for declar-
ing war. That problem was prema-turely set aside by those who thought the nation-state had settled it. In a de-
mocracy, the people are supposed to be the ultimate authority. Shouid they be the judges of a war’s legitimacy?
Even proto-democratic thinkers like Vitoria and Suarez thought that they should, and Nuremberg principles raise
the problem of popular complicity in immoral wars.18 Waizer notes that the United States government, anticipat-
ing popular resistance to wars of choice, has tried to insulate warmaking from the democratic process. Abolishing
the draft made influential citizens less concerned with service abroad. The promise of low-risk air strikes and
technological “smart war” is meant to reduce the casualty rate and minimize the people’s stake in whatever wars
their rulers might decide on. Walzer finds it repugnant to kill others with small risk of being killed in return—that
is more the role of a sniper or assassin than of a combatant.

A more serious way of keeping citizens out of the decision process is the modern cult of secrecy. We must,
we are told, trust our leaders to make decisions we are not qualified to evaluate. Lyndon Johnson said that if we
knew what he did, we would approve his actions in Vietnam—but we could not know. The information was “classi-
fied.” When a former chairman of the Joint Chiefs of Staff criticized the preparations for the Gulf War, Secretary of
State James Baker said his comments should be disregarded because he was no longer cleared to read the lat-
est intelligence reports. If a man with those credentials is dismissed, how can humble citizen | or humble citizen
you have any right to an opinion? Secrecy is a shield against every other authority or challenge. When Secretary
of Health and Human Services Tommy Thompson was asked how he, a Catholic, could defend a war the Pope
condemned, he answered: “We have much better information than the Pope about what’s going on inside Iraq.”

The disqualifying of challenges to authority is furthered by the claim that the President is “our commander in
chief,” to whom we owe a military obedience, not a citizen’s responsibility. The Constitution says that the presi-
dent is “commander in chief of the army and navy of the United States, and of the militia of the several states
when called into the actua!l service of the United States.” Putting the nation in a state of permanent war turns
dissent into disloyalty and criticism into treason. The fear of being considered insufficiently deferential to the high
priests of classified information leaves politicians and the public vulnerable to lies from the top. Even William
Fulbright endorsed Lyndon Johnson’s lies when he voted for the Tonkin Gulf Resolution. Only Senators Wayne
Morse and Ernest Gruening were courageous enough to defy the President and vote against it. You would think
that this experience would make senators wary of George W. Bush—but, no, John Kerry and Hillary Clinton voted
to give him authority to make war in Iraq. The role of Morse and Gruening was left to Senator Bob Graham and
my own state’s sainted senator, Richard Durbin. Kerry later said he expected Bush to be responsible in his use
of the authority given him. What on the record could have justified such an expectation?

Walzer argued in his 1977 book that much of the American intelligentsia abdicated its responsibility to chal-
lenge the assurances of the government during the Vietnam War.19 That charge applied to experts in and outside
government. Robert McNamara should have told us he had doubts when that would have affected events—not
thirty years later. | suppose we can expect a similar performance from Colin Powell—the loyal enabler turning at
last into the ex post facto penitent. Democrats have been so chary of challenging the President that they have
allowed the Bush administration to extend secrecy on an unparalleled scale. When the Democrats still had a
majority in the Senate, they would not issue subpoenas to find out who was advising Vice President Cheney on
energy policy. Health care statistics were kept secret.

Anything that might be embarrassing to a president is now treated as a national security issue—weakening
him, it is said, will hamper his dealings with foreign powers. Unless we treat him as infallible, foes will see him

18 See Vitoria, Political Writings, p. 307: “If the war seems patently unjust to the subject, he must not fight, even if he is ordered to
do so by the prince.”
19 Walzer, Just and Unjust Wars, pp. 287-303.
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“NpasblgaHT HabbiBae cTaTyc ranoyHakamaHzytodara Bovickam i pnotam 3LUA, a Takcama y3HavanbBae Miniuplto Hekanb-
KiX WTaray, kani éH 3aknikaHbl y Boricka 3LA”. Y kpaiHe, sikas 3Haxoasiuua ¥ cTaHe HsACMbIHHAM BalHbl, HA3roga ycnpbl-
Maella 9K HenagnapagkaBaHbHe, a KpbiTblka CcTaelua 3gpagan. bossb nagauyua HegactaTkoBa agdaHbIMi Kypey BsASiKiX
npaeagblpoy pobiub naniTeikay i rpamagskacbLb 6e3abapoHHbIMI Nepag imkbiBan iHpapMaubisi 3bBepxy. Haeat Yinbam
PynbpanT cBaén naaTpbiMKan pasantoupbli npa TaHKIHCKYKO 3aTOKy MaykniBa naraasiycs 3 nagmaHam, ydbiHeHbiM JliHaa-
Ham [xoHcaHaMm. | Tonbki coHaTapam YanHy Mopcy i SpHacTy pyiHry xanina myxHacbui, kab KiHyLb BbIKMiK NP33bIA3HTY i
nparanacasaup cynpaub. MoxHa 6bino 6 nanivbiup, LWTO FOPKi AOCbBe NajKkaxa CEHbHALLHIM CaHaTapaM HacbLspoXaHa
nacTasilLa Aa iHiubIsTbIBbl Bylwa manoawara, ane agbbinocs iHwae — [OxoH Kepsbl | Xinapel KniHTaH agaani ceae ranachl
3a BauHy Y Ipaky. Pona Mopca i pyiHra gactanacs caHatapam Boby paxamy i npagcTtayHiky manro wrata — “CbBATO-
My-nakyTHiky” Pelqapay Oop6iny. NasbHeln Kepbl 3asBiy, wto Yakae ag bylwa agkasHara ctayneHbHs Aa BblkasaHara amy
Aasepy. LlikaBa, Ha 4bIM rpyHTaBanics aro cnagsesbl?

Y cBaéii kHise 1977 roay Yonusp AaBoasiy, WTo 60MbliackLis amapbikaHcKail iHTanireHLsli Hs BbikaHana ceoi abassisak,
a MeHaBiTa, He 3maranacsi cynpaub adiubliHai npanaraHabl nagyac BieTHamckal BaliHbl. 19 ABBiHaBa4YBaHbHe agpaca-
Barnacs sik ypagoyuam, Tak i cnaupisnictam, WTO He yBaxoasini ¥ cknaa kabiHaTy. Pobept MakHamapa myciy Bblkasaupb
CcBae CyMHeBbl HAaKOHT BalHbI, Karni Aro cnoBbl Marni HewTa 3bMsHiUb, a He npa3 30 rog. MHe 3gaeuua, Tas X CbiTyaubls
nayTtopsbiuua 3 KoniHam MNayanam, agaaHelM BblkaHayuam 3aragay, ski y»ko post facto naBiHiycs y cBaix a3esHbHsX. [Oa-
MakpaTbl HacTorbKi Hepallyya cynpaubcTasani Npasblg3HTY, WTO Aa3BONini Aro agMiHicTpaubli JaBeckLi cakpaTHacbLUb Aa
HeBeparoHbIx namepay. Kani gamakpatbl swya meni 6onbwackub y CaHaue, siHbl YamycbLi He naxazani Bbikmikaub y
cya noasen, sikia 6 pacnaeani, XTo kaHcynbTaeay BiLa-npa3blasHTa [blka YaliHi na NbiTaHbHAX 3H3preTblivHam nanitbiki. Y
cakpaLe 3axaBarii i CTaTbICTbIKy Na axoBe 30apoy'si.

YCé, WTo MOXa nawkoasilb NpasblAoHTY, CEHbHA 3aMoy4yBaeuua nag npblKpbIUbLEM A3sip)XayHan TanHbl. IHdapma-
Ublsl, Akast acnabiub Aro nasbiupli, HibbITa NaropLwbilb iMiAXX NPa3bliA3HTa Ha MikHapoaHaln apaHe. Kani Mbl He abBecbLim
Aro HemarpalwHbIM, Bopari nanivyaub nNpasbigaHTa 6esganamoxHbiM. Liepas Toe, wTo AsmakpaTbld HA MoXa icHaBaupb 6e3
afika3Hacblj, a agkasHacbLb 3abscbreybllb HEMarybiMa, Kani A3esaHbHI, 3a Ak ypaa MycCilub Hecbli afgkasHacblb, 3a-
cakpayaHbif. Y BbIHIKY cnpaBsgfiBasa BaviHa cTaeuua HemarybiMan, 60 HamMa gacTtaTkoBa npaBamouHan ynagbl, kab se
pacnayaub. Bobpas npa3biasHTa, ski abBslwyae BOMHbI HA NaacTaBe agHabakoBay iHapMaubli, na acabicTbiM BbliGaphl,
a He 3bIxoassAybl 3 ab’ekTblyHan HeabxogHachkLi, i CTaBiyLa Aa cBaix cynepHikay sk Aa Boparay Assipxasbl, — 6onbLl He
cloppaanicTblivHas npblaymMka. Yonuap nacyHyy npabnemy cnpassgnisai BaviHbl 3 NaniTbldHam napbiapbli Y cambl L3HTap
ObICKYCii Npa A3MaKpaThblio.

lepaknay 3 aHeenbckae AnsikcaHOap MapmebiHay

19 Yonuap, “CnpaBsanibisi i HecnpaBsaniBbisi BOMHBI, CT. 287-303.
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as powerless. Since democracy is impossible without accountability, and accountability is impossible if secrecy
hides the acts to be held accountable, making a just war may become impossible for lack of a competent demo-
cratic authority to declare it. A president who can make a war of choice, not of necessity, at his pleasure, on the
basis of privileged information, treating his critics as enemies of the state, is no longer a surreal fantasy. Walzer
has moved the concerns over just war from the periphery of political theory to the very center of our democratic
dilemma.
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[a karo Hanexbiub MNayHo4Hbl Kaykas?

H CSAPrEN BOrOAH

Capren BorpaH (Hap. y 1982 r. y M. ManagasyHa) — abcanbBaHT agasaneHbHsa “MikHapoa-
Hblsi CTaCyHKi” hakynbTaTy MiKHapoAHbIX cTacyHkay B[Y. BbiByyae icrnamckyto Taanérito.
laniHa nanitansariyHbIX iHTapacay — icnamckis i HalblsHanNbHa-BbI3BOMbHbIS PyXi Ha Bniskim
Ycxonse, Kaykase i y CapagHan Asii. Ctanbl aytap vaconicy “ARCHE” i ToigHéBika “Hawa
HiBa”, nepaknagHik 3 aHrenbckamn, HAMeLKan i Napcbia3kan MoBay.

Mornap Ha akTyanbHy0 pacenckytro nanitbiky Ha NayHo4yHbiMm Kaykase

Kanyamkoea eyb6nsitodbl NayOHéebl Kayka3 nacwns ebigady eolickay 3 [pysii i npaspacy y apmsiHa-a33pbalidkaHCKix
nepamosax, Mackea crabee makcama y nayHo4Hal yacmusl Kaykasy. Macaebisi npamacmei, CymMbIKHEHbHI | apbiuimbl
napmei3aHay cmarni wmoO03éHHall paaribHacbUro ea ycix nayHoYHakaykackix pacrybrikax 3a eblHmKam xiba wmo mpa-
OblyblliHa npamackoyckal Acameili.

Mepaarictopbis

Y3abIM HaubIsiHaMNbHbIX pyxay nayHouHakaykackix Hapogay nacbnsi pacnagy CCCP Mackea cnauatky cnpabaBana Bbl-
KapbICTalb Ha CBalo KapbiCbLib, HaLkaBayLlbl NayHOYHaKayKacKis MeHLUbIS Hapoabl Ha HoBaHe3anexHbIs pysito i A3ap-
BarmpkaH. Kpamnb 3aHaycsa pasbsiubLEM cTBopaHaun y nictanagse 1991 rogy Kandagapaupli ropckix Hapogay Kaykasy
(Kyabl yBanwWwni LWMaTnikisa Yapkecka-adbIrckia i garectaHcKis 9THachl, 4a4aHuUbl | HAaBaT acaTbiHbI), CbMsipLUA Lellavblics
nocbnexami, 30abbiTbiMi Npbl 4anamo3e kaHdagapartay y 6apaubbe 3 Toinici 3a Abxasito. Ane rewwadpTel MackBbl 3 ropLami
CKOHYbINics YKo Y BepacbkHi 1992 roay, 60 paceiickae kipayHiLTBa 3ayBaxbina CyMHeYHbIst NaMKHEHbHi kaHpagapaTtay aa
Hes3anexHacblli, iX CTaCyHKi 3 Ya4aHCKIM KipayHiuTBam Abli Nagas3poHbls CyBA3i | MiHynae MHoOrix kaHdagapartay.

Bornbluas yacTka kaHdagaparay cbLillbinacs i nayana MipHae cyicHaBaHbHe 3b icHal ynagan (Hanp., KomnilwHi se np3a3bl-
09HT Myca LWaHibay). MeHwacbLp NnpausrHyna amaraHbHe Y Lwsparax YyaqdaHckara pyxy (npbeiknagam 3snimxaH Avgapbiey
i Laminb Bacaey). Tbim HS MeHL, Aa nayaTKy yBapBaHbHs ¥ HauaHito ¥ cbHexHi 1994 rogy MNMayHouHbl Kaykas nepaxbiay
nayHae 3auilwla, iwno yHyTpaHae pasbBiubLé HaubigHaneHae CbBAA0MackLi | NaniTel4HbIX pyxay Kaykackix Hapogay Pa-
cei. MNepwas, nepamoxHas ong yayaHuay sarHa 1994-1996 ragoy ctana maryTHbIM KaTanisatapam poCTy aHTbIpaCenckix
HacTposy Ha Kaykase.

Tamy npbl KaHLUbl A3eBSHOCTbIX 3bSBIMICA NepLUbls rPO3HbLIs MpaaBeCchHiKi KaHua pacenckara naHaBaHbHA Ha Kaykase,
nikam yaro 6bina BaviHa 1999 rogy y OarectaHe. AasiH 3 koniwHix kamanagipay Kangasgspaubli LWamine bacaey pasam
3 garectaHckiMi mayctaHuami navay 6asBbia A3esHBHI Cynpaupb garecTaHckara npapacenckara paxbiMmy. Pacenicki ypag
afKasay XOPCTKIM MpbIMAHEHbHEM CiNnbl | pas3ayLLibly aCHOYHbIS LAHTPLI CynpaliBy — icnamicukia axamaatsl Jarectany i
HanayHesanexHyto Yauanito. Cnavatky 3gaBanacs, wro lNyuiH nepamarae, ane céHbHA BiAaBOYHa, LUTO pa3ayluaHbis acs-
poaki npocTa nepapaasinicsi, BaHa ¥ YausHii He cblixae, a Axxamaatbl 3bsBinicsa yxo Ha ycim Kaykase. AasiH 3 HabonbL
YNMbIBOBbIX 3aKyMiCHbIX paceiickix naniTblkay, 3acTynHik KipayHika nyuiHckae agminicTpaubli Ynaasicnay Cypkoy ynetky
2005 rogy napayHay npabnemy MNMayHouHara Kaykasy 3 «naa3emMHbIM naxapamy.'

MackBa agctynae: YauaHis, [arecrax, Agbirest...

Macbnsa YausHii i IHrywauii Hanbonblu ckrnagaHas ans pacenuay ceiTyaubls ckrnanacs ¥ [JarectaHe. Xausi nanitbl4HbIA 3a-
6oICTBLI TaM — He HaBiHa, arne Lgram anoLuHix 18 mecsiuay ix KonbkacbLb pa3ka Bbipacna — 3 40 Ha npausry ycsro 2003 r. aa
40 usram nepLuara nayronsbaas 2004 r. i 80 3a nepLubis WAckLb MecaLay ratara rogy. Bagoma, HekaTtopbis 3 raTeix 3aboncteay
MatoLb KpbIMiHanbHbI NaATAIKCT, ane pasam 3 TbiM cérneTa 3abita Yo 6onbll 3a 30 MiniupisHTay, nepLu 3a Ycé cynpauoyHikay
apaseny na Gapaubbe 3 paniriiHbIM 3KcTpaMiamam.? MapbisabidHa adilbIiHbIA Ynaabl abBsiYatoLb TakcaMma npa apbiwThl
“akcTpamicTay” i 3Haxoaki 36poi ¥ KapayaeBa-Yapkecii i KabapasiHa-bankapbli. Pa3-nopas aarynb npbixoassub 3bBECTKi | npa
CyTbIYKi 3b iCnamicTami.

Mpa HAMornackUp ynagay cbBeayalb BbICHOBbI “TaemHara” gaknagy ab craHoBiwuybl Ha Kaykase npagcTtayHika pacevickara
npasbigaHTa na lMaygHéean dpagapansHan akpyse [3bmiTpbid Kosdaka. ManoyHas igas gaknagy — Mackoyckas nanitbika Ha
Kaykase nauspnena napasy. "HarpysaludaHbHe HABbIpaLlaHbIX calblanbHa-aKaHaMIiYHbIX i NaniTblidHbIX Npabnemay Habnixa-
euua Ja KpbiTblHara y3poyHio. [laneviae ix irHapaBaHbHe Y>KO ¥ KapoTKaTapMiHOBal NapCrnaKkTbiBe MOXa NpbIBEChL Aa pP33-
Kara pocCTy KonbKacbLi akublsly NpaTacTy, Aa HekaHTpanssaHara pasbsilbLda naasesy, NariyHbIM 3akaH4dHbHEM Yaro Byayub
aKpbITbIA caublsiNbHA-rPynaBblsl, MKITHIUHbIS | KAH(ICIAHBLIA KaHdNiKTbI”.2

Mpa BeparogHacbkLpb Takora CL3Hapy KaxyLb i BbIHiKi anbiTaHbHAY, NaBoAne 3bBeCTak Ycepaceickara LU3HTpy AackbrenaBa-
HbHSY rpamanakain AyMki, 6onbLU 3a NanoBy AarecTaHuay ratoBbls 6palpb ya3en y 4a3BoreHbIX akUbIsX NpaTacTy (y capagHiM
na MNaygHésan dapapancHai akpyse (MPA) ratel nakasbHik cknagae 34%) i HA MeHW 3a 29% — y HecaHKUbIsHaBaHbIX (Na
M®A — 10%). Mpbl TbiM 15% xbixapoy Pacnybniki [JarectaH, “ratoBbist Aa 3KCTPAMICLIKIX A3esiHbHAY”: 8% raToBbl 3axonniBaub
6ynpIHKi Al NepakpbiBaLb Aapori i 7% — npbIMsHALL 36poto. 3Boaka HaBiHay npa Hanagbl Ha MiniubIsHTaY i BarckoyLuay na-
LibBApIKatoLb, LUTO raTa — He NyCcThbis CroBbl.*

PocT naycraHuka-napTbi3aHckan i KpbIMiHanbHam akTelyHachLi npbiMyLliae Kpamnb npbiMaub 3axaabl. MyuiH yxxo abeecbLiy
npa ctBapaHbHe Y [larectaHe i KapayaeBa-Yapkecii A3bBlox BaickoBbIX 6a3ay i pa3bMsilL43HbHE TaM A3bBHOX HOBbIX Opbiragay,
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Who does Northern Caucasia belong to?
A view ot today’s Russian policy in Northern Caucasia

B SIARHIEJ BOHDAN

Siarhiej Bohdan (born in 1982 in Matadecna) graduated from BSU, International Relations
Department, faculty of International Relations. Studies Islamic theology. Range of political
interests — Islamic and national liberation movements of the Middle East, the Caucases
and Asia. A long-standing contributor to “Arche” and “Nasa Niva”, translator from English,
German and Persian.

Whilst losing Northern Caucasia once and for all after the withdrawal of its armed forces and successful Armenian-
Georgian negotiations, Moscow’s influence is getting weaker in the northern part of the Caucasus as well. Mass protests,
clashes and arrests of guerrillas became but a mere reality in all the northern Caucasian republics except for Asetia, a
follower of Moscow’s policy.

Prehistory

After the dismantling of the USSR Moscow made a shot to use the rise in northern Caucasian national movements
stirring up smaller northern Caucasian nations against newly independent Georgia and Azerbaijan. Enjoying the success
in the confederates’ struggle with Tbilisi for Abkhazia at that time the Kremlin engaged itself in the development of newly
created Confederation of mountain folks of the Caucasus, 1991, (which included numerous Circassian-Adygeian and
Daghestani nations, Chechens and even Osetians). But Moscow’s relations with mountain-dwellers came to an end in
September, 1992, when Russian government noticed equivocal intentions for independence in the Confederates, and their
relations with Chechen government and suspicious bonds and the past of numerous confederates.

The majority of the confederates settled down and would live peacefully with actual authorities (e.g. their president Musa
Shanibov). The minority kept on struggling in Chechen movement (e.g. Zelimkhan Yendarbijev and Shamil Basayev). Nev-
ertheless until the incursion into Chechenia in December, 1994, Northern Caucasia experienced certain lull, inner develop-
ment of national identity and political movements. First war, 1994-1996, victorious for Chechens, gave a powerful impulse
to anti-Russian moods in the Caucasus.

Thus the end of the 1990’s is marked by the advent of the first threatening messengers which heralded the end of Rus-
sian domination over the Caucasus. War of 1999 in Daghestan was its peak. Shamil Basayev, one of former confedera-
tion commanders started military actions against Daghestan regime which supported Russia. In response the Russian
government used tough military power and repressed major resistance centres — Islamist jama’ats in Daghestan and
half-independent Chechenia. At first Putin seemed to be winning, but today it is obvious that the repressed groups have
simply regenerated and transformed, the war is still going on in Chechenia, and jama’ats appeared all over the Caucasus.
In summer, 2005, one of the most influencia! Russian backstage politicians, deputy chief of Putin’s administration, Vladislav
Surkov compared the problem in Northern Caucasia with “underground fire”.!

Moscow retreats: Chechenia, Daghestan, Adygeia...

The situation in Daghestan is now the most complicated one after Chechenia and Ingushetia for Russia. Although politi-
cal assassinations are not a novelty there, their quantity has grown up sharply during the last 18 months — 40 in 2003,
40 in the first half of 2004 and 80 in the first half of this year. Of course some of these murders have criminal background,
but still more than 30 militiamen, mainly officers from Department on Religious Extremism, were murdered this year.? The
official powers make regular reports about arrests of “extremists” and weapon finds in Karachai-Circassia and Kabardino-
Balkaria. Sometimes news about clashes with Islamistes arrives from there.

The conclusions of the “secret” report on the Caucasian situation delivered by the Russian president’s representative
in Southern Federal District Dmitrii Kozak testify to weakness of the official powers. The main idea implied is the defeat of
Moscow’s policy in the Caucasus. “Overwhelming of unsolved social, economic and political problems is nearing a critical
level. Further neglect of these problems can provoke much more protest actions, uncontrolled developments which will
eventually lead to open social, inter-ethnic and religious conflicts.”

Results of some questionings can only support the probability of this scenario. According to All-Russian center for Public
Opinion Research more than a half of Daghestans would be ready to take part in authorized protest actions (this figure is
34% on average in Southern Federal District (SFD)) and not fewer than 29% — in unofficial protest actions (10% in SFD).
At the same time 15% Daghestans are “ready to take extremist actions”; 8% are ready to capture buildings and block roads
and 7% would use weapons. News summaries on attacks on militiamen and soldiers only confirm that these are not mere
empty words.*

An increase in rebel, partisan and criminal activity forces the Kremlin to take measures. President Putin has already told
about the deployment of two military bases and two newly formed brigades in Daghestan and Karachai-Circassia and an-
nounced that counter-terrorist operation area is expanded over the territory of all the Caucasian republics.

However the Kremlin has to step back sometimes before more peaceful forms of resistance the Caucasian peoples put
up. Thus Moscow had to give up their plans to join Adygeia to Krasnodar Territory and abolish national autonomy thereby.
Despite the predominance of Russians in Adygeia (they constitute 70% of the population) Circassians-Adygeians rose
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a 30Ha KOHTapTapapbICTbIYHaM anapaubli NallbipaHas Ha TIPLITOPbLID YCiX Kaykackix pacryonikay.

3pawTkl, Yacam Kpamnio gasoagsiuua agcrynaub i nepag 6onbw MipHbIMi hopMami cynpauiBy kaykackix Hapogay. Tak, y
capaggiHe TpayHsa 2005 rogy Macksa mycina agmosiuLa ag ceaix nnsHay ganyysiub Agbireto Aa KpacHagapckara kpato i niksi-
AaBaLpb TbIM CaMbIM HaubIsHaNbLHYHO ayTaHoMiIto. HArmeassybl Ha gamiHaBaHbHe pacenuay y Agbirei (sHbl ckrnagaroub 70% Xbl-
Xapoy), Yapkecbl-agpirefubl 3 NaaTpbiMKan KipayHiuTBa pacnybniki nayctani cynpaub Hamepay ab’sgHaHbHS. MacaBbis akubli
npaTacTy agbiray, UbBépaae cynpauiyneHbHe MackoyckiM npaekTaM 3 6oKy kipayHiLuTBa ayTaHOMIi i BbipasHas carnigapHacbLb
POAHACHBIX Yapkecka-agbIrckix Hapogay npbeiMycini Macksy agcTtyniub, xauda ga ratara [NyuiHy yaanocst 3enikeigaeaupb Tpbl
HaubIsiHanNbHbIA ayTaHoMIi Y nayHouHbIX paéHax Paceickan ®agapaupli.

Kaykacki 6yHT — Lii canpayabl Lepa3b 6eaHacbLUb?

Paceiickis aKCnapTbl CXinbHbIA TIyMayblLb POCT HeCcTabirnbHachLj Hi3kiM Y3poyHeM XbiLbLs, becrnpaLoyeM, kKapyMrnaBaHachb-
Lit0 MSICLIOBBIX 3MiTay i nag3eHbHeM AaBepy Aa adilbifHbIX ycTaHoBay. Ane npabnema 6eaHacbLi Ha écbLib Takoln agHasHau-
Hali, Sk nagaeuua Ha nepubl normaa. Ecbub yce naactaebl kasallb, LITO Kpan XbiBe A3sKyloubl napanernsHaii diHaHcasan
CbICTOME.

Cnpasa y Tbim, WTO Ha [larecTaH, A3e 3adikcaBaHbl Cambl Hi3ki HamiHanbHbI 3apobak (2 973,7 py6.), npbinagae cambl OyiHbI
ab’'ém anapaubisty na abmeHe BantoTbl ¥ Pacei. 3a anoLwuHist ABa ragpbl BbiAaTki HAacenbHILTBa Ha HabbILbLE 3aMexHal BantoTbl
naesnivbinics 3 1,6 mnpa. py6. aa 8,8 mnpa. py6. Tonbki naBoane adiupblMHbIX 3bBECTAK PALUTKI BaNtOTHBLIX YKIaaaHbHAY Y LI3-
nbiM na MayHouHa-KaykackiMm 6aHKy Aldanbarky Pacei 3a MiHynbist YaTbipbl rafbl NaBsanivbinics ¥ 2,7 pasbl, a y [larectaHckim
apassneHbHi poct cknay 17,5 pasoy!® ABypaHbl namepaMi LieHeBali 3kaHOMiKi, nayHamMoLHbI npaacTayHik MyuiHa Kosak HaeaTt
npanaHasay abmexaBaub hiHaHCaBbIsi NayHaMOLTBbI pariéHay, A3e namep LeHeBal akaHoMiki cknagae 6onbl 3a 60 aaco-
TKay.® PakTbluHa, y pacnybniubl icHye iHLWas 3kaHoMika, HenaakaHTporbHas adilbIiHbIM ynagam.

AdiubIfHas X skaHOMIKa BbIKIiKae TONbKi pocnay i NblTaHbHI LWUTO Aa canpayaHbix sie pyHkupbiAy. Cnpasa ¥ TbiM, WTO dap-
ManbHa OHODKAT NaTaHUbIHA MALEXHBIX pariéHay Kaykasy cEHbHst MOLHa 3anexbilb af Aataublisay UaHTpy (y [JarectaHe cpoa-
Kami bagapanbHara UaHTpy 3absceneysatouua 84% kpaésara 6rompkaTy). 3a anoLuHis YaTbipbl ragbl diHaHcaeas Aanamora
3b OromKaTy Oaspaubli naBsanivbInacsa ¥ pasbiiky Ha agHaro xbixapa Kaykasy ¥ 3,5 pasbl, Aapma WTo adiubIiHbIs gaxoabl
rpamagssiHay na-paHeniuamy y naytapbl pasbl H>KII 3a capagHepacenckis.

Ane pataupli 3aHagTa Manbis, kKab cnaassfBaLua Ha HeWKi CbICTAMHb! Ynbly. Tak, Hanpblknag, Ha agHayneHbHe SKaHOMIKi
YausHii ¥ céneTHim Orompkale npagyrnemkaHa Tonbki 5,8 mnpa. pyonéy — y ABa pasbl MEHLL, YbIMCS Ha NagpbIXTOYKY Aa
cbBsiTkaBaHbHSA 1000-roasbasa KasaHi. Sragarima, WTo agHayneHbHe Yacam afabbiBaewa Tonbki Ha nanepsbl, 60 3a anbyaosy
pa3bypaHara afkasBatoLb Hekanbki BeamcTeay i HixTo acabicta. Y BbiHiKy YnagHbIA KraHbl nauixy npbicabeysatoLb CPOAKi,
AKis Haaryn He Jaxoassiub Aa HacenbHiuTea. Kpamnb dakTbl4Ha Kynnse TakiM YbiHaM NssinbHackLb MACLOBLIX GapoHay.®

HacenbHiuTBa X biBe A35Kytoudbl HLWAW aKaHaMiyHal cbicTaMe. ThiM CamMbIM 3aknagsaroLua nagsaniHbl akaHamivyHam He-
3anexHacsLij. Tamy cynpaub Pacei Ha Kaykade CEHbHS A3eMHiHatoLb Y)KO HS TOMbKi Takis 3aKTHbIS (ane Ui 33aKTbIYHbIA?)
YblHbHIKi SIK NaycTaHUKa-napTbi3aHCKi pyx Ui Opak neritbiMHachLi ynaabl capoq MsicLioBara HacenbHiLTBa, ane i akaHaMiyHbIA
npauackl. [3Tbisi Npauachl NpbiuareatoLpb Aa cs6e meHw yeari CMI, agHak matoub wmart 6onbLiae 3Ha4sHbHe Ang nécy pacemn-
cKkal A3sipxaBbl, acabnisa y 4OYraTopMiHOBbLIM MrisHe. |cCHaBaHbHe LieHeBal 9kaHOMiKi MaaTodBae Cinbl Nobol A3apXkaBsbl, ane
Kani ueHeBas akaHOMIKa anbiHaeuLa nepaBaxHa Y pykax HaliblsiHanbHa CbBAAOMbIX HaLMaHay | cTaHoBiuUa, kaxydbl Mapkca-
Bal TapMiHanérian, «basbicam» Ang igariHae «HaadyaoBbi» N3YHaM HaLuMeHLLAchL, WTO iMKHeLLa Aa aaa3aneHbHs af ratan
O35p>KaBbl, y TakiM pase LieHeBas akaHOMIKa neparBapaetilia y CKnagHik HesanexHiukara pyxy i, nepannéyLbicsa 3 nanitbl4HbIM
i KynbTYpHILKIM 3nemMaHTaMmi, Nérka MoXa 3bHeChLj Ha LLIMAXY CBanro pasbBilbLsd BeKaBoe NaHaBaHbHe «4y>XXblHLAY» — Haubli,
LUTO 3bdAynAeuLa anipbillyam LaHTpaneHara ypaay.

A3Ha4ybIM ALWYS KOMbKi iHLWbLIX YblHBHIKAY y3ObiMy aHTblpaceickara cynpadisy. Na-nepwae, ag nadatky 1990-x ragoy Ha
Kaykase apbbiBaycsi npauac HauplsiHanbHara (i HeagasensHa 3bBsidaHara 3b iM panirinHara) agpamkaHbHs. Kani § 1983 . y
[Harectane 6bIno 27 mayaTtay, To 3apas ix HaniuBaeuua yxo 1595, anpouy Taro icHytoupb 422 paniriiHbIA HaByYarbHbIS YCTaHO-
Bbl.” AOCyTHaCbLb XOpCTKara Assp)ayHara KaHTpOrio | MarybiIMacblb KaHTaKTy 3 BOHKaBbIM CbBETaM, NepagyciM icrnamckim,
npbIBAMi Aa Y3bHIKHEHBHS HEMArON Mackl MoA3en, LWTO MOryLb ysBiLb cabe XblUbLE na-3a Mexami IMnapsli. Tak, MHoris 3b ix
icnamicTel, ane y kpaiHax Ycxody icnamicTbl MatoLpb Takylo porito, K, ckaxam, y benapyci HaubissHanicTel, To 60k 3bsynstouua
afsiHanm cinan, 3gonbHai cynpaubcTasub ThipaHii i panaHaBaub rogHyto ansrapHartbiBy. [pabnema y TbiM, WTO Ha 3axaase
Yacam He pasymeroLb nparpacblyHar poni aHi Hallara HaupbIsiHani3aMy, aHi yexoaHsira icnamiamy.

Mo6ay 3 naycTtaHbHEM HOBbIX iHTAMNEKTyarnbHa pasbBiTbIX Kagpay AnS naniTeldHara pyxy y Hanpamky, aaBapoTHbIM MyLiHCKa-
My, Ha Kaykase ilLno 3bMsHeHLHe camoit CTPYKTYpbl HacenbHiLTBa. Ha YoxoaHi Kaykas naBspranacs MHOCTBa panaTpbisHTay-
Yapkecay, BbirHaHbIX 3a Yacbl reHaubigy Yapkeckara Hapoay. MscuoBae pacelickae HacernbHiILTBa nauixy BbiIMipana-Bblshkoxka-
na, i CéHbHA 4ro na ycim Kaykase BigaBodHa MeHL, YbIM KanickLi. Tak, y [larectaHe 3a anoLuHia naTHauuaLUb ragoy pacenuay
nameHena yaeas, i, NaBoArne Aaf3eHbIX anoLuHsAra nepanicy HacenbHiLTBa, pacenubl ¥ [arectaHe cknagatoub Tonbki 4,7% ag,
aryrbHaw KonbkacbLi xbixapoy, ans6o 120 Tbic. Yanasek, NpblYbiM TOMNbKi 3@ YaTbIpbl anoLUHIA rafdbl 3 kpato 3bexana 20 Tbics-
yay pacenuay. 3bBA3aHbl r3Tbl NPALSC 3 aACyTHAChLO Mpalbl i BApoXachLo MsICLIOBara HacernbHiLTBa, a Takcama aryrnbHam
KpbIMiHanbHam CbiTyaublsii.

Bsipoma, Bbisbkmxkani Hs TonbKi pacenupl, ane i 700 Tbicsayay npaacTayHikoy kapaHHara HacenbHiuTea. Ane, na-nepLuae, siHbl
Hs1 TpaLsLpb 3bBsidkay 3 baLbKkayLuybiHal (CbBeaYaHbHe Tamy — ab’ém rpalloBbix nepasoaay), a na-apyroe, npbl UsinepauHix
AamarpadiyHbIx NakasbHikax [larectaHy He narpaxae abssbntogHeHbHe.?

Xaus 3a nepLUyto NanoBy ratara rogy aryrnbHasi KonbKacbLb HacenbHiLUTBa Pacei ckapauinacsa Ha 400 000 yanasek, agHak Ha
MayHouHbIM Kaykase HacenbHiuTBa naesnivbinacs. Konbkacbupb A35LEN Ha agHy XaHubiHy Y [arectaHe cknagae 1,8 asiusui,
Tagbl SK y capagHiM na Pacei raTbl nakasbHik Aacarae Tonbki 1,3 aziusui. CApagHssa npausarnackLb XblubUa garecTaHua 68
ragoy, paceviua — 58. KonbkacbLb kKapaHHbIX Hapopay Kaykasdy 3a anoLuHisa napy A3AcaTkay ragoy 3HadHa nassnivbinacs, i
raTta Aatblubllb HABaT HEBAMIKIX Hapoaday. Tak, YapKkecay, MaBofrie anoLHAra caBeLkara neparnicy, 6bi1o 50,8 Tbic. YanaBek, a
naBoze nepLuara pacerickara nepanicy 2002 rogy — y»o 61 Tbic.; Ya4aHuay 6bino 957 Teic., ctana 1 361 Tbic.; TabacapaHay
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up against integrational intentions with the government backing them up. Mass protest actions held by Adygeians, tough
resistance to Moscow’s projects put up by autonomy’s authorities and open solidarity from related Circassian-Adygeian
peoples forced Moscow to withdraw although Putin had managed to eliminate three national autonomies in northern areas
of the Russian Federation.®

Was it poverty that provoked Caucasian mutiny?

Russian experts are inclined to explain the rising instability by low living standards, unemployment, venality of the local
elites and growing disillusionment in official institutions. However the problem of poverty is not as one-sided as it seems at
first glance. It would not be groundless to say that the land lives thanks to a parallel financial system.

The point is that although Daghestan is noted for the lowest nominal wage (2 973,7 roubles), currency exchange opera-
tions rate is the highest in among the Russian regions. During the last two years the local population’s expenditure on for-
eign currency increased from 1,6 to 8,8 billion roubles. According to official information the rests of deposits have increased
2,7 times during the last 4 years in Northern Caucasian Sberbank of Russia, and in Daghestan department they’ve risen
17,5 times!® Indignant at the size of shadow economy Putin’s Plenipotentiary in Southern Federal District Dmitrii Kozak
even suggested limiting financial authorities in the regions where shadow economy constitutes more that 60%.°

In fact another economy uncontrolled by the official authorities functions in the republic. As far as official economy is
concerned it only arouses disillusionment and questions. The point is that formally the budget of potentially rebellious
regions of the Caucasus greatly depends on State subsidies (84% of Daghestan budget comes from the Federal centre).
During the last four years Federal subsidies increased 3,5 times with the expectation of one Caucasian inhabitant, although
population’s income is still 1,5 times lower than average income in Russia.

But the subsidies are too low to hope for any kind of systematic influence. For example, 5,8 min roubles will be appropri-
ated for development of Chechenia, twice as little as for the arrangements for the celebration of the 1000th anniversary of
Kazan. Let us recall that renovation sometimes happens only on paper, since several departments are in charge of renova-
tion and no one personally bears responsibility for that. As the result the ruling clans gradually misappropriate cash assets
which do not even reach their destination — local population. The Kremlin actually bribes local barons’ loyalty.®

The population itself lives thanks to another economic system. Thus the basis for economic independence is being
laid. Therefore not only such effective (or merely loud?) aspects as rebellious and guerilla movement or lack of sup-
port for the local authorities but also some economic processes confront Russia in the Caucasus. These processes
are getting less attractive to the mass media, yet they are more significant for Russia’s future especially in the long
term. Shadow economy corrodes any state, but when this economy is mostly governed by nationalists and when it
turns into a “basis” for an ideologic “superstructure” (according to Marx) of a national minority aspiring to separation
from this state, then shadow economy becomes a component of independence movement and along with political and
cultural elements it can easily eliminate century-old reign of “aliens” on its way; the “aliens” are a nation supporting
the central government.

There are some other things that caused anti-Russian resistance. Firstly, national (and inevitably religious) renascence
took place from the beginning of 1990’s in the Caucasus. When in 1983 there were only 27 mosques in Daghestan, now
their number is 1595, besides 422 educationai religious institutions function in this country.” The absence of tough govern-
mental control and a possibility of internationai contacts (with the Islamic world mostly) gave rise to considerable masses
of people able to fancy their life outside the Empire. A lot of them are Islamistes, of course; but in the Eastern countries
Islamistes somewhat resemble Belarusan nationalists, i.e. they are united power able to confront tyranny and offer a wor-
thy alternative. The problem is that in Western countries they sometimes do not understand the progressive role of neither
our nationalism nor Eastern Islamism.

Along with the advent of new intellectually developed personnel for anti-Putin political movement, the structure of the
Caucasian population was gradually undergoing certain changes. Multitudes of Circassian repatriates, exiled at the time
of Circassian genocide, returned home to Eastern Caucasia. The local Russian population gradually died out and left the
land; and now Russians are considerably less numerous than they used to be. Thus, Russian population in Daghestan has
decreased by a half during the last fifteen years, and now there are only 4,7% (120 000) Russians according to the latest
census. Only during the last four years 20 thousand Russians have left the country. This process is caused by unemploy-
ment, hostility of local population and crime situation.

Not only Russians but also 700 thousand of natives were leaving the land. However firstly they do not forget their home-
land and do not lose their ties with relatives (the amount of money orders is an evidence of that) and secondly Daghestan
population is not in danger of extinction thanks to their population upsurge tempos.?

Although Russian population has decreased by 400 000 during the firs half of this year, Northern Caucasus is experi-
encing population growth. Now a Daghestan woman has on average 1,8 children, whilst in Russia this figure is 1,3. Life
expectancy in Daghestan is 68 years and 58 in Russia. Native peoples of Northern Caucasia have increased considerably
during the last two decades and this is typical also of fairly small nations. Thus, according to the last Soviet census Circas-
sian population counted 50,8 thousand people, and the latest Russian census has the number of 61 thousand; Cheche-
nians increased from 957 thousand to 1 361 thousand; Tabasaranians — from 93,6 thousand to 132 thousand, etc.® This
certainly instills more confidence in the Caucasian peoples as for their future.

Certain optimism can be explained by yet irresolute but still self-dependent development of Southern Caucasia getting
rid of Russian influence. Pipeline from Baku to Jeykhan has buried Russian hope for a return to Azerbaijan. The Dagh-
estans in their turn have witnessed a new independent state, which used to share bondage with them. So anti-Russian
uprise in the Caucasus should not be ascribed to economic determinism, since some other things contributed to that. As far
as economy is concerned we should take a better look at it, for life is not easy not only in Northern Caucasus but also in the
Northern Russia, populated with many mostly Finno-Ugric national minorities, however interestingly enough the Caucasus
is explicitly more rebellious. Hard life can also be different.
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6b1r10 93,6 Thic., ctana 132 Tbic. i £.4.8 3padymena, rata aasBasnse kaykackiM Hapodam 6onblu ynayHeHa pa3Baxallb npa cBato
OyayublHIO.

MapgcTaBbl AnA anTeiMiaMy Aae MO’ Nakyrnb i HecamaBiTae, ane camacToiiHae pasbBiubLé [NayaHésara Kaykasy, wto Bbl-
3Banseyua aj pacenckix ynnbisay. Tpybanpasog ag baky oa [DxaiixaHa naxaBay paceinckis crnafssiBaHbHi npa BApTaHbHE Y
AsapbangxaH. farectaHubl > nabaybini nobay HOBYHO He3anexHyto A3ApXaBy, LUTO ALLY3 HAAAYHA Xbirna 3b iMi Y aAHON HABONI.
Tamy y3abiM aHTbIpacenckara pyxy Ha Kaykase Hsi BapTa 3BOA3iLb Aa SKaHaMiYyHara A3TapMiHi3aMy, CBOW YHEcak 3pabini i iHLWbIs
YblHbHiKi. A Ka)ydbl Mpa akaHOMIKY, Tpaba npbirneasewa nenen, 60 kencka XbIByLb HS Tornbki Ha MNayHouHbIM Kaykase, ane i Ha
“HaumeHHan” MoyHaubl, ane canpaygbl OyHTytouLa YamycbLi Tonbki Ha Kaykase. Kencka xbilpb Takcama MOXHa na-posHamy.

Mpay ag MackBbl ga icnamiamy

Ha Tne HeaaKTblyHacbLi A3spXayHan pacenckan ynaabl Ha Kaykase sie iHCTbITYLbli YenpbiMatoLua BbIKIoYHa SK Kapyn-
LibIfHBI M3XaHi3M na nepanpavoyLbl daaspanbHeix aaTtaubisy. [6] ParisHanbHas i pagapanbHas ynaga amanb nasbayneHasi
neriTbIMHachLj, i CbiTyalpblsa abBacTpaeyua TbiM, LLITO NpakTbidHa Ba YCix pariéHax Kaykasy ckrnagaHa 3bMsHiLb NepLUblX aco-
6ay, 60 nobbI pyx Boiknivya 6apaubby 3a nepaasen cdapay ynnbiBy 1 KaHTPONHO.

Tak, Hanpblknag, y flarectaHe nayHaMmouTBbI KipayHika kpato, 75-ragosara Maramagani Maramagasa, adiubliiHa CKOH-
Yyauua HacTynHbIM NneTaM, i Hena3bbexxHas 3aMeHa cTapubliHi [13gpcaBeTy npbiBAA3e Aa KPbI3bICy CKrlagaHan Cxembl
MDDKATHIYHBIX | MiXXKNaHaBbIX CTaCyHKay naniTblyHaw i akaHaMivyHam cbicTambl [larectaHy. IcHas cbicTama, Kani NayHbls na-
cafbl 3aMMaroLpb NpagcTayHiki AaknagHa Bbl3HaYaHal HalbisHanbHachLi, Aa3Borina Kparw 3b LshKkacbUsAMi, ane nepaTtpbl-
BaLlb KpbI3bl anoLLUHiX NATHauuali ragoy. Ane Ha HacTynHbIX Beibapax AacTabinizaupis HenasobexHas, K Npbl 3axaBaHbHi
y Maxaykane knaHy MaramagaBa, Tak i Npbl iro 3aMeHe.

Byay4blHi ¥ usinepaluHsra HibbiTa aTHIYHara, a HacaMpady By3KaknaHaBara naHaBaHbHSA HAMA, | CEHbHSILLHAS CbICTAaMa HS
Moxa 3absicbnevblub cTabinbHara pasbBilbLsi Ha AacTtaTkoBa Joyri TapMiH. Kab BripaTtaBaub cBato yragy, Macksa naBiHHa
CTBapbiLlb HOBYI 3(h3aKTbIYHYIO OropakpaTbi4YHYH ChICTAMY KipaBaHbHS!, 3aCHaBaHyl0 Ha 3(P3KTblyHACbL, a HEe Ha KnaHa-
BacbLi. TaKkylo camylo nasaknaHaByio i Ta3asTHIYHYI0 NaanorbHY0 A3ApKaBy Y>KO CEHbHS NpanaHyoLb icramicTbl, i CTBa-
patoub sie ¥ Bbirmaase gpxamaaray. [akyrnb WTo nepLlbiHCTBO — 3a icnamMicTami. [[aTa 3Hayblub, nayTapaeuua cbiTyaubls
capaasiHbl XIX cT., kani imam Lamine ab’sgHoyBay nag panirinHbivi Né3yHrami [larectaH i YaysHito, namatoubl cynpauiy
npagaxHbIX KHA3bKOY, LWTO kansbapasanica 3 Mackson.

CéHbHa Kpamnb 6niski fa Taro, kab yBecbLi ¥ nayHoYHaKaykackix pariéHax 3bHelluHsie KipaBaHbHe 3 Macksebl i nacnpa-
6aBaLb CTBapbILb A3eNCHY0 BlopakpaTbiYHYIO ChICTamy. Are Ba yMoBax xopcTkan 6apaubbbl MACLOBbLIX KnaHay 3a ynagy
HaynpocTae NpbI3HaY3HbHE KipayHiKoy pariéHay Moxa npbiBecbLi fa Aw43 6onbluan Aactabinisaubli cTaHoBiwya, 60 kani
KpaMnéycki Npbli3Ha4YaHeL, HA Mae Haa3enHan MsacLoBan kKamaHabi, Ablk Ha Kaykase rata payHasHayHa agcyTHacbLi paanb-
HbIX CyBA34Y i pblyaroy ynafsl. BelkaHaupb cBato Micito ahakTblyHara KipaBaHbHSA pari€Ham 3moryLb TOMbKi CaMacTONHbIS
nigapel, Akix Tak HA Nobiub Mackea. KipaBaHblisi, ane HA340MbLHbIA KipaBalb, MOTyLb TOMbKi MAropLbilb CTaHoBIWYa. IH-
ryLicki npelknag, kani y HaspaHb 3amecT camacTtoiHara Aylwasa Sbly npbiBeaseHbl karabict 3s3ikay, nacnyxmsiHel Kpamnio
i na3bayneHbl Hana4yaTKy KnaHaBbIX i KapynubINHBLIX Pbi4aroy, BbipasHa Toe nakasay — pacnybnika 3apas XbiBe af TopakTy
0a TapakTy.

Y 3axaBaHbHi KpbI3blCHaW CbiTyalbli Ha Kaykase C&HbHSA 3auikayneHbls Tpbl NaniTbluHbIA Cinbl. [Neplias — rata A3enHas
pacnybnikaHckasa ynaga, skas 6avbiub y HanpyxaHacbli MardbiMacbLb 3axaBalb CBaé racrnagapckae CTaHoBillYa Ha
HAN3YHbI TIPMIH. [pyras — yHyTpaHas anasbiublsi, skas YcnpbiMae KOXHbl KaHMMIKT, K MarybiMacbLb 3raHbOilb iCHbl
paXbIM. Tpaniuas — rata HOBbIS YaY3HCKIA aMiTel Npapaceckan apbleHTaupli, SkiM BblfrafHbl KAHTPacCT ymMoyHara Mmipy y
BbIrMsAA3e "kagblpayckan ctabinisaubli” 3 [larectaHam, WTO ckaTBaeuua y xaoc.

Bsigoma, WTo raTthis kansbapaupblsHICLKIS Ya4aHCKist aniTbl 3bBA3aHbIA 3 N3YHbIMI rpynami ynneiey ¥ Mackse, y TbiM fliky
dagspanbHbIMI CinaBbiMi BOpraHami, LUTO cnpabyioub MaHinynsasaLb CbiTyaublan Ha Kaykase y cBaix iHTapacax. 3noyxbl-
BaLb kaykackimMi 6egami HAUsKKa, kani Yrivbiiib, WTO 6onbliackUb rpaMagasaHay Pacei yenpbimatoub kaHnikT Ha Kaykase
SIK XpaHivyHylo Hemad Hef3e Ha BsicbnevHan napbichapbli. Ma anbiTaHbHAX ®oHAy rpamaa3ska AyMki 54% anbiTaHbix niva-
Ub, WTO cbiTyaubls Ha MayHouHbiM Kaykase 3acTaeuua HA3bMeHHal; a 57% Ha nbiTaHbHe “Lli aTpbiMaeyua Hey3abase
HapManisaealb Kaykacki KaHdrikT?” aani agmoyHbl agkas.®

YauaHisa Yo nakasana, WTo A3ens sie "3aMipaHbHA” cnatpabiycs amanb yBecb 6as300mnbHbl paceincki BaiCKoBbl KaH-
TbIHreHT. Tamy ansa Pacei chatanbHa HebsicbneyHa ganyckaus cTBapaHbHe Ha Kaykase iHwbIx “KipaBaHbix KaHdnikTay”, HA
Matoudbl CTPaTarivyHbIX Pa3apBay.

HapagxaHbHe HOBbIX A3ApXayHbIX YTBap3HbHAY

Ak apsHadbly arnsiganeHik rasatbl “Bpemsi HoBocTel” IBaH Cyxay, Ha Tre akaHaMiyHae A3npacii § kaykackix pacnyoni-
Kax i TaTanbHanm Kpbi3bl AaBepy Aa ynaabl agbbiBaelua iMKriBas npbixaBaHaa canapaubla af actatHsie Pacei. CEHbHSA
MsCLIOBae HacerbHILTBa TOMbKi iMiTye BOHKaBYto NasnbHacbLb Aa A3fpXayHan ynaabl, Hacampad xa, pacbLe Tpbisanae
aadvyXaHbHe af daaapanbHa ynagbl i actatHam vacTki kpaiHel. Ha Kaykase dapmyeuua napanensHas caublisnbHa-nani-
TblYHasA i NpayHasa npacTopa, WTo Tonbki hapmanbHa 3Haxoasiuua nag topbicaplkubiain Mackssbl. '

Hesnapma agminicTpaupiiHaa msxa darectady, YausHii i IHrywayii 3 Ctaypanonbckim kKpaem i AcaTbisii axoyBaeLua
amanb K AsgpxayHas, a y MoBe XbIxapoy raTeix pacnybnikay nobas BaHapoyka Ha noyHay HasblBaeuua “naesgkan y Pa-
ceto”. TbiIM cambIM y300y>k nayaHéBam Mskbl Pacei xyTka chapmyelua “lwapas 3oHa”, ymoyHa KaHTpansaeaHas Kpamném.
| xaus HiXTO 3 parisHanbHbIX aniTay He kaxa ycnbix ab HeabxogHackLi HeaaknagHara aga3saneHbHs Kaykasy, cTyneHb ix
nssnbHacbLUi HaaTa YMoYHas, siK | iX kaHTpornb Hag HacernbHiuTBam.

Y pariéHe iMmkniBa pasbeiBatoLla napanenbHblg YnagHbla CTPYKTYpbl Y Bbirnsasde nabygaBaHbix na paniriiHbIX NPbIiH-
ubinax Akamaaray. [aTbis rpamagbl BepHikay 3yciMm He abaBsi3koBa CXiflbHbIA Aa TapapbICTbIYHbIX M3Tagay Ui pagbikanb-
Hara oyHOamMaHTaniamy, ane siHbl CTBapatoLb acobyto caLbIsSnbHYI0 NPacTopy, A3e pacenckisa calbianbHbIs | NpayHbI HOP-
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Away from Moscow to Islamism

Against the background of inefficient Russian government, its Caucasian institutions seem to be a purely venal mecha-
nism which processes Federal subsidies.® The Regional and Federal authorities are nearly illegitimate, and the situation
is even worsened by the impossibility to change officials of high ranks in all the Caucasian regions, because any step will
provoke a struggle for repartition of spheres of influence and control.

Take Daghestan’s governor Magomedali Magomedov for example: the term of his power will expire next summer, and
the substitution of State Council Chairman is inevitable, which will bring the intricate scheme of inter-ethnic and inter-clan
relations of political and economic system to crisis. The existing system where some positions are occupied by people of
only one nationality helped the land overcome the crises of the last 15 years. That wasn’t easy though. However the ap-
proaching elections will inevitably lead to destabilization, with Magomedov’s clan intact or with the advent of another clan.

This seemingly ethnic, but in reality clan reign has no future, and today’s system cannot secure stable and long time
development. In order to secure its dominion Moscow politicians have to establish a new bureaucratic government system
based on efficiency, but not on clan reign. Such an underground state, having no regard to clans and nations is proposed
by Islamistes. They are embodying this kind of state in jama’ats. Islamists are leading so far compared to other non-gov-
ernmental groups and organizations. It means that the situation of the middle of the 19th century is repeating when imam
Shamil united Daghestan and Chechenia under religious slogans, breaking down the resistance of venal princes who
supported Moscow.

Today the Kremlin is about to introduce external Moscow government into Northern Caucasian regions and try to set
up an effective bureaucratic system. However with the local clans struggling for power it is dangerous to assign Regional
governors directly for it may entail even worse destabilization. If an official assigned by the Kremlin does not have a reliable
local team of his own then it looks like he has no actual bonds and power instruments. Only independent leaders, not fa-
voured by Moscow, can govern efficiently. He who is governed but cannot govern himself can only aggravate the situation.
Ingushetia is a striking example. lts leader — self-dependent Aushev — was superceded by a KGB member Ziazikov, a
politician obedient to Moscow and possessing no clan bonds and venal instruments. And now the republic is living in fear
of terrist acts, which became a usual phenomenon.

Three political forces are interested in keeping the Caucasian crisis unsolved. The first one is the actual republican
power, who is going to secure its domain for an uncertain term. The second one is the internal opposition seeing each
conflict as a chance to discredit the regime. The third one is the new Chechenian elites guided by Russia who would have
this contrast of relative peace (acieved by means of “Kadyrov’s stabilization”) with Daghestan, rolling down into chaos.

It is known that collaborationalist Chechenian elites are in contact with certain influencial groups in Moscow, including
Federal coercive institutions trying to manipulate the Caucasian situation in their interests. It's not hard to abuse Caucasian
troubles, especially when the majority of Russian citizens consider the Caucasian conflict as a chronic weakness some-
where far away. According to a survey conducted by Public Opinion Fund, 54% of the respondents consider the Caucasian
conflict unchanged, 57% doubted a successful conflict resolution.®

Chechenia has already proved that it could be “pacified” by means of all the battle-worthy Russian military forces. So cre-
ating other “controlled conflicts” in the Caucasus would be fatal to Russia, especially that there are no strategic reserves.

Birth of new state formations

Ivan Sukhov, a reviewer of “Vremya novostei”, has noted that impetuous secret separation from Russia is taking place in
the Caucasian republics. This is happening along with economic depression and total crisis in population’s support of their
governments. Today the local population is only seemingly loyal to the official authorities. But in fact strong alienation from
the Federal authorities and the rest of the country is increasing. Parallel social political and legal area is being formed in
the Caucasus. And this area is only formally under Moscow’s jurisdiction.™

The administrative border separating Daghestan, Chechenia, Ingushetia from Stavropol Territory and Asetia is guarded
as a state border not without purpose. And any trip northward from these republics is called “a trip to Russia” in local lan-
guages. In such a way a “grey zone” (under relative control from the Kremlin) is quickly being formed along Russian south-
ern border. And although not a single person from the regional elites says aloud about the necessity to urgently separate
from Russia, their loyalty is only relative, like their control over the population.®

Parallel state structures in the form of jama’ats based on religious principles are developing rapidly in the region. These
masses of believers are not necessarily inclined to terrorist methods or radical fundamentalism, but they create a special
social area where Russian social and legal norms are not valid. If a government is unable to secure supremacy of their
own laws on their own territory then such a state cannot be sovereign. And this is an expressive symptom of an inevitable
loss of control over a territory."?

Despite the differences in their goals, Islamic jama’ats, local venal clans and organized crime are doing the same
job — they are turning into a state, in somewhat an unusual form though. The parallel state structure is filling the vacuum,
charges itself with functions which used to belong to Russian authorities. It cultivates its codes of honour hostile not only
to the official government but to Russian mentality as well.

Restless Islam

Taking the closed nature of the local elites and the absence of social mobility into consideration, jama’ats posses immense
resources for their development being bearers of parallel underground authority. Once in the beginning of the 1990’s Rus-
sian authorities viewed Islam as a force capable of uniting Daghestan nations. However Islam did not become a prerequisite
for stability, however the government gave out a lot of money for mosques. All the basic divergences between the followers
of the “real” traditional Sufi Islam (typical of Daghestan) and ever increasing so called “Vakhabites” (a.k.a Salafists).
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Mbl Y2>KO HS A3eiiHivatoub. HAazgonbHackUb A39pKaBbl 3a05icbneyblilb Ha CBaén TapbITOPbli BAPLU3HCTBA YracHbIX 3aKoHay
asHayae cTpaTy CYBIP3HITATY. A raTa BblpasHbl CbIMITOM XyTKai CTpaTbl KAHTPOMIO Haz TapbITOpbIsiA. ™

Mpbl yCén agpo3HackbLi MaTay icnamckis pxamaaTbl, MACLIOBbIS KapyMnaBaHbIa KfaHbl | apraHisaBaHasi 3nayblHHacbLb
Ha Kaykase 3arimatoLua CEHbHSA TbiM CaMbiM — SiHbl CaMi CTaHOBALLA A3sipXKaBal, MO’ i Y KpbIXy HA3BbIkMan gopme. Ma-
panenbHas ynaga sanayHsie naycranyro nycravy, 6apas Ha csabe BbikaHaHbHe hyHKUbISY, LWTO HeKani Hanexani pacernckan
ynaase. AHa KynbTbiBye CBae KOASKChl FOHapy, BapOXbls HS TOMbKi adilbliHan A3apxase, arne i paceickaMy MaHTarniTaTy.

HeyTanmaBaHbl icnam

YniyBaroubl 3aKpbiTacbLb AbICKP3ObITABaHbIX MSCLIOBbLIX 3MiTay i agcyTHacbLUb caublsnbHan MabinbHacbkLUi, AxamaaTtbl
Banogatoupb BAMi3HbIMI pacypcami AN pocTy K HOCLOIThl NapanensHawm nagnonsHav ynaael. Hekani Ha navatky 1990-x
rafoy icnam pasrnsgaycs pacenckan ynagam sk cina, LWTo MoXa cnpbisiub iHTarpaubli aTHiYHanW masaiki Jarectany. AgHak
icnam Tak i Ha cTay YblHbHIKaM cTabinbHackLi, Xxaus A3spkaBa rpoLlbl Ha Msi4aThl AaBarna, i Hemanblis. Y Jyace agpagxa-
HbHS BbISIBINiCA NaACTaBOBbIS pa3blXo4XXaHbHI NaMidk NpagcTayHikami “paansHara” TpaablubliHara ans Jarectany cydin-
ckara icnamy i ycé 6onbLu WwmaTtnikiMi Tak 3BaHbIMi “Barabitami’ (SHbl >k canadgicTbl).

£k 3a3HavaroLb aaMbICOYLbI, Y FaTbIM BbiNaKy ig3euua He npa acabniByto panirinHackLb, iMKHEHbHE [ia YblICbLiiHi BEPbI
Ui pacyapaBaHbHe Y TpaablUblHBIM icname, ane npa HecnpassaniBacbUb rpaMagakara nagy. Ha gymky pacenckara yc-
xopasHayubl [13. Makapaga, “Barabiam i cydilicki icnam 3HaxoassuLa y po3HbIM CTaHOBILWYbI aAHOCHA icHara y [arectaHe
cauplsanbHa-naniTelNHara naay, 3acHaBaHara Ha TpafblubliHbIX KnaHaBbix cyBa3sx. Cydilicki icnam cTpyKTypHa ynicaHbl ¥
CbICTAMY FaTbIX cyBA3aY. Aomaynstoybl cydiaM, Barabiam agmaynsie i caHKLUbIssHaBaHbl iM calblsanbHbl nag.”'? [larectaHckis
BarabiTbl acCHOBaw CBaén npanaraHAbl i aritawbli 3pabini KpbITbiKy NpagaxHan ynaabl. Barabiam 6onbLu paubisgHanicTbiYHbI,
YbIMCS MICTbIYHbI CYi3M | TaMy iX KpbITblka ynagbl HA €cbLb LIaneHcTBaMm, ane npasean paibisHanbHara nagbixony.

MacaBbis 3noyXblBaHbHI YbIHOYHIKaY, 3aKpbiTacbLpb ynadbl i € HeagyyBanbHackLUb Aa natpabay HacenbHiuTBa crani
ranoyHbIMi YblHbHIKaMi, LUTO CpbIAni y3abpiMy AXamaaray. BarabiTel BbiCOYBatolb 3)AKTHYIO anbTapHaThIBY iCHaMy CTa-
HOBILLYY, (haKTblYHa NpanaHaBayLUbl HOBbI YHIBIpcanicLuki npaekT. [3Ta — mMapanb cnpaeagnieara icnamckara rpamags-
TBa, Y AKiM HAMa Mecua knaHam, Tavnam bl Bipaam, r.3H. nepasase na aTHivHacbui. Tamy canadisam moxa 6biub BenbMi
nanynsapHbl y WMaT3THIYHBIM | pparmaHTaBaHbIM [larectaHe.

IM npouicTasub Head3KTbIYHbLIS BOpraHbl paceinckara KipaBaHbHS. Y KoXHaw 3 pacnybnik MacLoBas Miniubls na cyTHacbLi
ycnpbiMaeLua HacernbHiLTBam Tonbki Ak agHa 3 6aHaay, TaMy Hanadpbl Ha MiniubisHTay 3 60Ky garecTaHckix icnamictay cyc-
Tpakaroub NaaTpbIMKy Hapoay. MsicLoBbIsS BOpraHbl KipaBaHbHsi nepaa3eneHbisi namipk acobHbIMI KnaHami, a BopraHbl (haa3-
panbHara UaHTpy Y Bbirnsase NayHaMmouHara npaacrayHiuTea npa3siaaHTa y PactoBe nakynb BbidHavaroLLa TOnbKi 300r5b-
HacbLil0 CTBapaLb HOBbISt KaHMMIKThI | Tpaviub nanynspHackUe, abBAlIYaoYbl, Hanpblknag, npa ab’saHaHbHI pariéHay.

* k %

[ns Macksbl BaxxHa 3axaBaupb cTabinbHacbub Ha lMayHouHbIM Kaykase, nepagycim y [arectaHe, Takcama 3 yBari Ha
paani3aLbllo HOBbIX 3kaHaMi4YHbIX NpaekTay Ha Kacbniickim Mopbl (CTBap3aHbHE TpaHCcNapTHbIX Kanigopay Ha Kacenii, ma-
O3pHi3aupbis napToy, byaayHiuTea Tpybanpasoaay, MaaapHisaublg HadTarazazgabblybl). BaXHbIM iHCTPYM3aHTaM BalcKo-
Ba-naniteldHara ynneiBy Mackebl Ha Kacbniickim Mopbl 3bsiyiisieyua Kacbniickas BaeHHas ¢naTbinis, wrto 6asyeyua y
HarectaHe. [larectaHckae y3bbsipaxoka i Aro iHppacTpykTypa — rata cyp'é3Hbl pacypc paceickara ynnbiBy Ha LdHTparb-
HaasisiLkia KpaiHsbl, i, ryénsatousl [larectaH, Paces agcTyniub HA Tonbki 3 Kaykasy, ane i 3 LlsHTpanbHam Agsii.

Y cBato Yapry ymauaBaHbHe He3anexHiLKiX TOHOSHLbIAY (SK HaublgHanicTeIYHawW, Tak i icnamicukan adapboyki) Ha Kay-
Kase crpbisilbMe NawbIP3HbHIO TakiX TAHA3HLUBIAY CAPOA iHWbIX Hapoaay Pacei, nepagycim bawkaprtactany i TatapctaHy
(ase Yo Hasipaeuua wapar 3baBay i npauacay, iA9HTbIYHbIX 3rajaHblM Kaykackiv). Baprta nepacbueparybl ag pasrns-
Oy raTbiX TOHASHUBIAY BbIKMIOYHA ¥ KAHTAKCbLUE aHTbITapapbIiCTbidHae HGapaubbbl, 60 rata MouHa Ckaxkae pavaicHacbLb
i 3B0A3iUb pasrmnsaa Aa iadansridHbIX NPakTbikaBaHbHAY Y anpayaaHbHi icHae (He 3ayxabl anpayaaHav i amanb 3ayxabl
HecnpassAniBain) payaicHacbL.

Icnam 3baynsieuua Heaga3enbHbIM CKMaAHikaM HaublsiHanNbHae igdHTbIMHACkLi bonbluackLi Kaykackix Hapogay, Tamy
HaTypanbHa, WTO NoObisi BbI3BOMbHBISA PyXi OyayLb 3bBsApTaLua Aa paniriiHbix MaTeiBay y cBaél AseiHacbLi. AgHak xa-
pakTapbl3aBaLlb CEHbHSILLHIOW HecTabinbHackLp Ha Kaykase sik 6apaubOy upbiBinisaBaHae a3sipxaBbl 3 bapbapami-icna-
MicTami, npadpyHaaBaHbIMi 3aMeXHbIMI A3gpXXaBaMi, raTa Toe camae, LWTO Mivbilub A3erHackLUb nonbckae “CanigapHacbui”
6yHTam “nagkynneHbix LIPY-wHbIMi ganspami” HeagykaBaHbIxX LieMpallanay-katanikoy cynpalb CbBelkae A3spKaBbl.

1 http://service.spiegel.de/cache/international/spiegel/0,1518,361236,00.html
2 http://www.radiomayak.ru/schedules/6852/22752.html;  http://www.radiomayak.ru/schedules/17/23032.html; i http://www.
radiomayak.ru/05/07/11/194/

3 Mwuxaun 3birapb. YpesBbivaiHoe nopaxeHue // KommepcaHtb. 2005. Ne163.

4 3 yciMi BblHikaMi MOXHa a3Haémiuua Ha canue IHCTeITyTy http://www.wciom.ru/

5 MaHcyp Xyapyko. Csipren borgaH. Yapkechl 6apoHsiuua ag Macksbl // Hawa Hisa. 2005. Ne18.

6 http://www.radiomayak.ru/interview/05/07/08/37780.html

7 MaBogne: Manawenko A. icnamckme opneHTrpbl CeBepHoro Kaekasa. — M., 2001., i Monsiko A. BnnsaHne BHewwHero dakTopa
Ha pagukanusaumio ucnama B Poccum B 90-e rr. XX B. // icnam Ha nocTcoBeTckom npocTpaHcTee: Barnsaa nanytpu. — M., 2001.

8 3bBecTki Na HapoaaHacenbHiUTBe PP rpyHTyouua Ha AaaseHbix nonicy 2002 rogy, spmelnyaHbix Ha http://www.infostat.ru/
katalog/vpn/.

9 3 nagpabssHbIMi BblHiKaMi MOXHa a3Haémiuua Ha canue PyHaaubli www.fom.ru

10 http://www.ipma.ru/publikazii/etnosotn/729.html

11 http://www.inosmi.ru/stories/01/10/05/3026/139580.html

12 http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/hi/russian/press/newsid_4203000/4203372.stm
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As experts note, this is not the case of special piety, aspirations to the purity of the faith or disillusionment with traditional
Islam, but this is rather the case of injustice of the social system. As Russian orientalist D.Makarov thinks, “Vakhabism and
Sufi Islam have different attitudes towards Daghestan social and political system based on traditional relations within a
clan. Sufi Islam is a substructure of these bonds. When Vakhabism rejects Sufism it rejects the social system Sufism ap-
proves of”.!" The rather rational criticism of venal authorities was made basis for propaganda and agitation by Daghestani
vakhabites. Vakhabism is more rationalistic than mystic Sufism; therefore their criticism of the authorities is not insane, but
it is rather a manifestation of a rational approach.

Mass power abuse by some officials, seclusion of the authorities and their indifference towards the problems of the
population became main reasons for jama’ats’ mutiny. The vakhabites make use of an effective alternative to the present
situation; they have in fact offered a new universalist project. This is justice model of an Islamiste society, where there is
no room for clans, tribes and cliques, i.e. ethnic superiority. Therefore salafism can gain popularity in multinational and
fragmented Daghestan.

All of them: Salafis (Vakhabits) and Sufis — are opposed by Russian authorities. Local militiamen are actually perceived
as a gang by the population of each republic. That's why Daghestan Islamists’ attacks on the militia are widely supported.
Local governmental bodies are divided between individual clans. However federal institutions in the form of the President’s
plenipotentiary in Rostov are so far noted only for their capability to arouse new conflicts and waste population’s support,
for example by declaring their plans to unite the regions.

It is of importance for Moscow to secure stability in Northern Caucasus, mainly in Daghestan, and with regard to realiza-
tion of new economic projects on the Caspian Sea (creation of new transport corridors, modernization of ports, building
pipelines, modernizing petroleum production and gas-extraction). The Caspian military fleet, located in Daghestan, is a
significant instrument of Moscow’s military and political influence. Daghestan coast and its infrastructure is a serious re-
source of Russian influence on central Asian countries. That’s why losing Daghestan Russia will withdraw not only from the
Caucasus but also from Central Asia.

Consolidation of independence tendencies (of nationalistic and Islamist kind) in the Caucasus will foster the growth of
such tendencies among other peoples of Russia, mainly Bashkortostan and Tatarstan (by the way some similar phenom-
ena and processes are already taking place there). It is worth while warning against seeing these tendencies in the context
of antiterrorist fight, since it distorts the reality and narrows the consideration of the tendencies to ideologic drills in order to
justify the reality (not always justified and almost always unjust).

Islam is an inseparable component of national identity of the majority of the Caucasian nations. So it's only natural that
any liberation movement will turn to religious motifs in their activity. However characterizing today’s instability in the Cau-
casus as a fight of a civilized state versus barbarians-Isiamistes financially supported by foreign states, is just the same
as considering the activity of Polish “Solidarno$¢” as a riot of ignorant insane Catholics “bribed by CIA dollars” against
temporal power.

1 http://service.spiegel.de/cache/international/spiegei/0,1518,361236,00.html

2 http://www.radiomayak.ru/schedules/6852/22752.html;  http://www.radiomayak.ru/schedules/17/23032.html; i http://www.
radiomayak.ru/05/07/11/194/

Mikhail Zygar. The extreme defeat // Kommersant. 2005. Ne 163.

The results are available on the Institute’'s web-page: http://www.wciom.ru/

Mansur Chuaduko. Siarhiej Bohdan. The Circassians are defending against Moscow // Nasa Niva. 2005. Ne 18.
http://www.radiomayak.ru/interview/05/07/08/37780.html

After: A. Malashenko. Muslim guiding lines in Northern Caucasus. — M., 2001., and A.Poliakov. The influence of the external
factor on radicalization of Islam in Russia in the 1990’s. // Islam on the post-Soviet area: A look from inside. — M., 2001.
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8 The results of Russian census of 2002 are available at http://www.infostat.ru/katalog/vpn/.

9 For further details see www.fom.ru

10 http://www.ipma.ru/publikazii/etnosotn/729.html

11 http://www.inosmi.ru/stories/01/10/05/3026/139580.html

12 http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/hi/russian/press/newsid_4203000/4203372.stm
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Ynnbly acaublisiubily rpamMag3siHay Ha NMPbIHALbLLE NaniTbI4YHbIX
paLlU3HbHSAY: CycbBeTHasd i HaUbiiHaNbHas NPaKkTbiKa

H AHOP3M1 BITYLLKA

A-p AHpapan Bitywka — avonbHik Acaupisubli 6enapyckix mageikay (http://medicus.iatp.by),
cypagakTtap 4aconicy “Oaminika”, abcanbBaHT Marictapckai nparpambl y raniHe nanitanérii
Oypaneiickara rymaHiTapHara YHiBapCbhITaTy, Nekap aga3sineHbHs paaHimalbli HoBaHapoaxa-
HbIX 7 MeHckan KB. ManitanariyHbls iHTapacbl — ponsa M MaxXaHiaM YHKUbISBaHbHA He-
A3sipXayHbIX rpamMagskix aprasisaublsly, ynnbly acaublaublly rpaMagssHay Ha npblHAUbLe
naniTbl4HbIX paLL3HbHSAY.

Y cycbBeTHaW naniTbl4Han NpakTbiLbl rpamMaf3Kist apradizaubli | pyxi 3baynstoLLa nayHaBapTacHbIMi cyb’ekTami nanitely-
Hal CbICTaMBbI, AKiS 9AKTbIyHa y3bA3eHivaoLb Ha Npauac NPbIHALBLA NaniThi4HbIX paldHbHAY. CTpyKTypa acaubisubisay
rpaMag3asiHay, nNpbIHUBINbI | BbIHIKi iX A3eMHackLUi, ix pons ¥ dyHKUbIAHaBaHbHI NaniTbiYHbIX CbICTOMAy cTana npagMmeram
po3HabakoBbIX AacbiefaBaHbHAY y rpamaaskix HaByKax.

Y Benapyci nagobHbIs facknenaBaHbHi 3Haxo43sALULA ¥ navaTkoBaw cTagpli, Ana 6enapyckan nanitbldHam HaByki TaMa A3en-
HacbLj acaublaubIy rpamagssHay sk dhaktapa npbiHALbLS NaniTblMHbIX PaLLdHBHAY HOBasA. Pa3am 3 TbiM, pyHKUbIi, SIKiA Bbl-
KOHBaoLb NagobHbIA acaublsubli Y AaMakpaTbl4HbIX rpaMaa3TBax 3 NaniTbl4HbIMI ChiCTaMaMi aakpbiTara Teiry (apThIKynaLubls i
arparaBaHbHe iHTapacay caubIsinbHbIX rpynay, pasbBilbLé rpamaassaHCKiX KaMnaTaHUbISY Abl iHLLL.), ECbLib KPbITbIYHA BaXXHbLIMI
Ons yctonniBara oyHKLbISIHABaHbHSA F3ThbIX CbiCTaMay. AkpaMmsl ratara, pasbBiTbl i 3CP3KTbIYHbI rpaMaaski cakTap Ecblb He-
abxoaHal ymoBal nacknsixoBara nepaxofy fAa AdMakpaTbli | axbiUbLAYNeHbHs calbiaribHa-akaHaMidHbIX pacbopmay. Tamy ¥
Benapyci sk y kpaiHe, LITO 3HaxoAsiuua y cTaabli TpaH3bITY, NblTaHbHI NaABbILLSHBHSA 3G3KTbIyHAChLi A3eMHackLi Haypagasara
CaKTapy, pacnpaLoyki HaBykoBa abrpyHTaBaHal CTpaTarii YnnbiBy rpaMagakix apraHizaubisy Ha NpbIHALBLE NaniThl4HbIX paLLa-
HbHSAY HabblBatoLb BAMiKy 3HA4YHAChLb HSA TOMbKi ¥ T9AP3TbIYHBLIM, ane i y npbikiagHbIM NisHe.

1. MaHATaK i CTPyKTypa naniTbi4YHau CbICT3MbI
lMaHamak nanimeidYHal cbICM3Mbl.

ManiTelyHasA cbicTaMa — raTa CyKyrnHacbLb NaniTelYHbIX iIHCTBITYTaY | CyD'ekTay, Skia y3aemaasenHivatoupb namik cabon y
M3Tax hapmaBaHbHS | NpaBAA3eHbHS Y XKbILUbLE NayHara naniteldHara Kypcy rpamaastsa abo rpynay, sKis aro cknagarooub
[33, c. 25]. NpbiBea3eHae asHa4yaHbHe Aa3Barnsie yH6aubilub MaTapbIANbHbI MAAMYpak naniTbl4Hae CbICTaMbI | aacayblub, SK
AHa dyHKUbISHYye. banblbiHEN AacbrnegHikay aremaHTb! faniTel4Hae CbICTAMbl NaA3ansaouLa Ha MaTapbIANbHbIA | HeMa-
TapbIANbHbIA. [la MaTapbIAnbHbIX aNeMaHTay agHocauUua HenacpagHa rpamaassHe, caublsanbHbIA rpynbl Abl NaniThl4HbIA
IHCTBITYTbl. HemMaTapbISanbHbIA 3NeMaHTbl NaniteldHae CbICTAMbl, NpaAcTayneHbls iHTapacami, AadYblHEHbHAMI, OPbIAbIY-
HbIMi 3aKOHaMi, MaparnbHbIMi HOpMaMi, TpadbILbiSMi, KalWToyHacbUaMi, igdami i r.a. Takim YbiHam, naniTel4HY CbICTIMY
cknagatoub noa3i, caublsnbHbIA FPYNbl | NaniTeiuHbIS IHCTBITYThI, SKiS A3ensa paani3aubli YnacHbIX iHTapacay ycTynaroub y
MixxacaboBblsi Y3aeMaa3esiHbHi, a Npasinbl rAThiIX y3aeMaf3esHbHsY Bbi3Ha4atoLLUa 3akoHami, TpaablubigMi i Mapanbrito.
lanoyHbiM ab’ekTam raTbix y3aeMagadblHEHbHSY 3baynselua nanitelyHas ynaga.

Madanb yHKUbISHagaHbHS NanimbiYHal CbicmamMbl (Magodre

M. lcmara) g AT
P at %
lIl_.|-' ] o

AL3iH 3 cTBaparnbHikay KaHLanubli NaniTbi4HbIX CbICTAMay ama- - L
pbikaHcki naniTonar . Ictan pacnpauasay Mafaans ykublisHaBa- i "\.
HbHS ManiTbl4HaM CbICTAMbI HA MAACTaBe BbIBYY3HbHA Oisnariy- ¥ %
HbIX cbicTamay. CxeMaTbldHa siHa npaacTayneHas Ha marn. 1. ‘,*‘ R Jm :-uut\

Y uUdHTpbl NGOV naniTblyHaW CbICTAMbI 3Haxoasiuua ypag, i e

anb60 ynaabl, SKia NpbIMaoLb NacTaHoBbl. 3b 3bHELLUHSra acs- ““'ﬂl'ﬂl'i“ itk | e ““E‘:I“L:]E‘“-“"&

. q
POA3bA3s ¥ CHICTOMY TPaNnsioLb T.38. “yBOAHBIS”, AKis, Ha AymKy | NAATSIMEN  ps gy APLTIAIES 3090 Lynosun 1
IcTaHa, MoryLb Bbillb NpaacTayneHbls ¥ BoIrnsase natpabasaHs- ERCTHA : neCTagE |

I

HAY, NagTpbIMKi, anb60 anartbli. '., ;'

[a natpabaBaHbHAY Hanexaupb Tbis A3€SHbHI, AKX rpamaassiHe ¥ r‘
BbiMaratoLb ag ypaay, ans6o HaagBapoT, xo4yLb, kab éH ag ix ag- 1'1 Nt i o LB TR 4
moBiycsi. Cnocabay BblkasBaHbHSA nNatpabaBaHbHsY Oararta. Hai- "-. HNTTRIMHITE Byl g ¥
6onbLU pacnayctompkaHbIMi ¥ 48MaKpaTbIYHbIX NaniTblYHbIX CbICT3- o e
Max 3bsynstouLa cBaboaHbIA 4OMaKpaTblYHbIA Bblbapbl. Takcama -~ 4
natpabaBaHbHi MOryuUp BblkaszBauua y cdopme O3MaHCTpaublisy, ] 2 ARapuTHAA 3 “panug
NaTbILbIAY, 3BapoTay Abl iHL. MaTpabaBaHbHI MOryLb akasBallb Ha e :'_"_“'I_"_': e
naniTbl4HYIO CbICTaMy A3cTabinizatapckae y3ba3esHbHE.

[MagTpbiMKa — raTa BbidyfieHbHe canifapHacbLi 3 pallaHbHAMI Mar. 1. Madans nanimbsiyHall cbicmaMbl
anbbo A3estHbHAMI Ypaay Ui KalwToyHacbLaMi naniTbl4HaM CbICTa- nasodne []. lcmaHa
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Mbl. MagTpbiMka 3absicbneyBae agHOCHY cTabinbHacbkLpb iCTbITYTay ynagbl i N3YHy0 CTyneHb 3rodbl Namik YanbLami
naniTel4Hae cynonbHacsLi Abl BSA3e Aa yMauaBaHbHA NaniTblyHam CbICTIMbI.

MaBogne [. IcTaHa naaTpbiMka Moxa Obilb 2 Bigay: aMaubliiHasn (6e3ymoyHas anb6o abidy3Hasi) bl iHCTPYM3HTarb-
Has (YyMOYyHas Ui cnaubidivyHasn). AmaubliHas nagTpbiMKka MOXa ObllUb He 3bBsi3aHa 3 KaHKPATHbLIMI BbIHIKaMi caupblsinibHa-
3KaHaMiYHaW naniTbIKi, a y3bHikae sk BbIHIK neriTbIMHacbLi A3ap)KayHae ynaabl Y BblHiKY Npausrnara npauacy caubianisa-
Ubli. [9Tbl Big naaTpbIMKi Npasiynseyya sk aggaHacblpb NaniThiYHbIM KAWTOYHACBLSAM, IHCTBITYTaM i cbiMbanam A3sipXkaBbl,
a TaMy amMaupbliiHasa nagTpbiMKa écblb aAHOCHA TpbiBanan i ctabinbHain. IHCTpyMaHTanbHas nagpbiMKka y3bHikae SK BbIHIK
3haKTbIyHaN NaniTeiki A3spXKaBbl, Tamy AHa 6onbLu XicTkas i cxinbHas Aa aposii.

Map anatbisn Mbl pasymeem npasiBbl abbisikaBachLi Aa naniTbiki. Y 3anexHacbli ag npblybiHay | MawTabay nanitbiyHam
anaTtbli siHa MOXa MeLb SiK CTaHOY4YI0, raTak i agMOYHYH0 porio Y dyHKLUbISHaBaHbHI NaniTbl4Hae CbiICTAMbI.

ManiTelyHasa cbiCTama akymynioe iMnynbChl, WTO NacTynawub Aa fe, axblublaynse iX capTaBaHbHe i nepanpauoyky,
paarye Ha yBaxoAHbIS CTbIMYrbl MPbIHALBLLEM NaniThlYHbIX PALLAHBHSY | @XbILbLSAYNEeHbHEM N3YHbIX NaniThlYHbIX A3EAHb-
HSY.

ManiTblYHbIA paL3aHbHI MOryLb MeLpb (POpMY 3aKoHay, nacTaHoBay BblkaHay4daln ynagpl Ui Cy4OBbIX pallaHbHAY, a nani-
TbIYHbIS A3€5HbHI aXbILbLAYNAOLLA Y BbIrNsA3e CbICTAaMbI 3axaaay na npaBsa3eHbHi KaHKpaTHaM akaHaMivHan, caublsrb-
Ha bl iHWbIX Bigay naniTbiki.

ManiTblYHbIA palaHbHI | A3esHBHI cknagaoLub BbIBOAHbIS NaniTbl4HaM CbICTaMbl. PalaHbHi | A3esHbHI HakipoyBatouua
y acapoasbase, A3e ausHbBaoLLa i acaHcoyBatLuLa, BbiKIikaodbl HOBbISI ChirHanbl (NSTNs 3BapoTHae cyBAsi), i npauac
naytapaeuua.

lMpauyac nanimeiyHal KaH83pPCIi.
Mpausc nepanpauoyki naniTbl4Ham cbiCTaman yBOAHbIX hakTapay y BbIBCAHbLIS HadbiBaeLLa nanitblyHam KaHBIPCIAN.

Masogne . AnMoHAa npauac naniTelYHaW KaHBIPCIi 3bayndeLua HanBaxHenwan yHKUbISA NaniTbl4HaN CbICTIMbI i
CcKnagaeuua 3 HacTyMHbIX aTanay:

v apTbIKynAubIs iHTapacay — npauac, nagyac sikora acobHbla akTapbl i rpynbl BbICOyBaloLb cBae natpabaBaHbHi
[a TbIX, XTO NpbIMae nNaniTelYHbIA PaLU3HbHI,

v arparaBaHbHe iHTapacay — 3bbipaHbHe i cbicTaMaThi3albla naTpabaBaHbHSAY, pacnpauoyka naniTel4HbIX nparpa-
may,

v yBsii3eHbHE Npaginay — A3elriHacbLb, CkipaBaHas Ha pacnpaLoyKy parynaTblyHbIX HOpMay, naBoase sikix oyayLb
A3eiHivaub akTapbl naniTbl4HaM CbICTAMbI,

v npbIMSIHEHBbHE MNpaBinay — BblkaHaHbHE NPbLIHATHIX PaLLdHBHSY,

v audHKa npasinay, sikasa HeabxofHasi Anst cBoedacoran MagpidikaLbli naniTblyHara Kypcy, BbI3HA49HbHST iroHai

afnaBegHacbli yBeA3eHbIM Mpasinam, a caMmix npasinay nagcraBoBbIM KalwToyHacbUsaM i HopmaM. [35, ¢.70]

AcabniBacbLi naniTel4Hamk KaHB3PCii ¥ pO3HbIX NaniThiYHbIX CbICTAMAXx Bbi3Ha4atoLLa Teinam nanitbl4Ham CbiICTaMbl, AKi
y cBato Yapry abymoyniBaeLua paxbiMam yHKLbISHaBaHbHSA NaniTbl4HaM CbICT3MbI, anbb0 naniTel4HbIM paXbiMam. Awya
[. IcTaH micay, WTo naniTel4HbEIM PaXKbiMaM €cblib “Tbist MPbIHLbIMbI, LWTO Bbi3HAYaLUb crnocab, sikiv 3agaBanbHsaooLLa
ynapagkaBaHbisi naTpabaBaHbHi | BbIkOHBaKoLLa pallaHbHi” [41, c. 114].

Teinanéeis nanimelYHbIX Cbicmamay

IcHye wmaT Kngacbidikaubiay NaniTel4HbIX PIXbIMAY i, agnaBegHa, naniTbi4HbIX CbICTaMay. HanbonbLw nawbipaHai 3bay-
nseuua T.3B. “TPOXacnaKkTHas Maganb’, y AKOW, NaBoASie PaXbiMy (DYHKLbISHAaBaHbHSA, NaniTbl4HbIA CbICTAMbI Nag3snsoL-
Lia Ha TaTanitTapHblis, ayTapbITapHbIS | 4OMaKpaTbIYHbIS.

[MaBoane cTyneHi y3aemacyBasi ca 3bHELUHIM acapoa3ba3eM, NaniThlYHbIA CbICTOMbI NaA3anstoLLa Ha aaKpbITbId, SKis
MartoLb AblHaMIYHYIO CTPYKTYPY i LWbIpOKa y3aemaasenHivatoLb ca 3bHEeLLHIM acapoA3bA3eM, i 3aKpbITbid — 3b (hikcaBasa-
Hal CTpyKTypaw Abl MiHIManeHbIM y3aemagsesHbHEM 3 HaBaKOMNbIEM.

MaBoane Y. QHapaiiHa ¥ naaMypky Thinanérii nanitel4HbIX ChICTAaMay NsKbliLb XapakTap y3aemMansesHbHsi namMix cabon
HaCTYMHbIX 3NeMaHTay:

v KyNbTYPHbIS KalITOYHaCbL, K dapmytoLlb NaniTbl4HbIA 3a4aqbl,

v yrnaga, siko BanofarLpb Takisi CTPYKTYpbl SIK ypag, napTbli, caublsnbHbIS CyNofibHACbL, MiXKHAPOAHbIS IHCTBITY-
ubli,

v naesoA3iHbl NaniTblkay i WaparoBbIX rpaMaassHay, akis Ha Tak akTblyHa YAsenbHivaoLub Y NpbIHALbL NaniThIYHbIX
PaLU3HBHSY.

[3Tbls TPbl @CN3KThI CKNajatoLub nagMypak nagseny iCHbIX NaniTbl4HbIX CbICTAMAaY Ha YaTbipbl Thifbl: HAPOAHLISA (Ns-
MEHHbIS), GropakpaTbIvHbIs, MabinizaubliHbIA | kKamnpamicHbls [36, c. 19-20].

2. MaxaHi3mbl yNnbIBY acaubisiubisly rpamag3sHay Ha NpbIHAULBLLE NaniTbIYHbIX paW3HbLHAY Ba YyMOBax A3MakK-
paTbi4HaW NaniTbli4YHaM CbICT3MbI.

HeabxoaHacbLUpb aHanisy MaxaHiamay, naBogne skix y AoMakpaTblYHbIX NaniThlYHbIX CbICTAMAax acaublsubli rpamMmaassaHay
ynnbiBaoLpb Ha NpbIHALBLLE NaniThlYHbIX PaLLdHBHSAY, TIyMadblLLa WwaparaM yHikanbHbIX acabniBacbLsay goMakpaTtbliyHara
napy. [aTbist agpo3HbIs phiChbl A3MakpaThli Obini cchapmynsiBaHbis amapblkaHckiM nanitonsram Pobaptam Janem.

Heap’emHbIMi nepaBarami AamakpaTbivHara nagy Hag iHwbeiMi bopmami naniteldHam 6ynoBbl rpamaastea nasone dans
[9, c. 48] 3baynsioyua MixX iHLWbIM:

v csabopga acobbl
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v CcamaBbl3Ha4Y3HbHe
v abapoHa nagcTaBoBbIX iHTapacay acobbl
v naeara fa nagcTaBoBbIX NpaBoy i ceaboaay.

XapakTapHaW pbican famakpaTbli 3bsayndeuua Banikas cTyneHb ynyvyaHacbLi rpamagassHay y nanitbldHae XbiubLé rpa-
Maf3TBa, WTO Aacdraela npas WhIpoki yasen AobpaaxBOTHbIX acalbisubigy y npauace NnagpbIXTOYKi i NpbIHALbLSA nani-
ThIYHBIX PaLLI3HBHAY. Ak aasHauatoub YiHTap i Banoys: “UsiM GornbLu cnaLbiani3aBaHbIM | pasbBiThiM 3 TaxHansrivHara 6oky
3baAynseLua Helikae rpamaasTea, ThiM 6onbLUyo Bary ¥ nanitbl4HbIM Npauace MatoLb apraHizaBaHblis rpynbl. [pynbl écbupb
HalBaXXHeMLWbIMi yCTaHOBaMi Y Bblka3BaHbHi NaTpabaBaHbHAY y naniteivyHam cbictame”. [30. ¢.130]

[anb yBaxae “ayTaHoMilo acaubisaubiay” agHbIM 3b HeabxoaHbIX 3NemMaHTay cyyYacHal npagcTtayHivan gamakpatbli. Y
cBalo Yapry “aytaHomis acaupisubigy”’ Janem Tnymadbiuyua HacTymHbIM YblHaM: ‘rpamagssHe Ans abapoHbl cBaix pas-
HacTarHbIX NpaBoy, yny4Ha i 3 TbiMi, WTO MpbI3HaYaHbl ANA 3aKTblyHara yHKLUbISHaBaHbHA NaniTblYHbIX IHCTBITYTAY,
MarloLb npaBa yTBapalb afHOCHa He3anexHbls cynonbHacbkLi anbbo apraHizaupli, y TbIM JiKy He3anexXHblsl naniTbl4HbISA
napTbli i «rpynbl iHTapacay»” [9. c. 86]. 3bixoa3saybl 3 raTara, MOXXHa MepkaBallb, LUTO MeHaBiTa Ba YMOBax A3MaKpaTbly-
HbIX NaniTbI4HbIX CbICTAMAY PYHKLbli acaubisiLbly rpamai3asiHay na panpa3aHTaLbli iHTapacay caublisifbHbIX rpynay oyayub
paarnizaBaHblsi HANBOMbLL NMOYHA, a ix pons sk hakTapa NpbIHALbLS NaniThlYHbIX PaLLSHbHSY Oya3e MakcbiManbHai.

HapmambiyHbiss nadcmasbl apmblKynaubli iHmapacay epamadssHay.
YHiBapcanbHbIM OakyMaHTaM, SKis A3Knspye npasBa rpamafssHay Ha yasen y npausce npbiHAUbUS PallSHbHSY, WTO

MatoLb AavblHEHbHE [a KipaBaHbHA CBaéWn kpaiHaw, écblb YcearynbHas AaKnspalbis npasoy Yyanaseka. Y npbiBaTHaCbL,
apTbikyn 22 [laknsapaubli raBopbilp, LITO:

1. KOXHbl YanaBek Mae npasa 6paub yasen y KipaBaHbHi CBaéi KpaiHan HernacpagHa, anbbo npas nacapagHiuTea
cBabogHa abpaHbIx NpagcTayHikoy,

2. BONS HApoAa naeiHHa Oblub NagMypkaMm ynaael ypaay;

3. raTasi BONs naBiHHA 3HaxoA3ilUb cBaé aantocTpaBaHbHE Y NapbisablyYHbIX | HedanbeblikaBaHbIX Bblbapax, sKis

naBiHHbI NpaBoA3iLUa Npbl YcearyrbHbIM | pOYHbIM BblOapybiM MpaBe LufsixaM naraemHara ranacaBaHbHs anbbo npasb
iHLWBIA payHa3HayHbIs hopMbl, SiKis 3abscbneysatoLb cBaboay ranacaBaHbHs.

Anpou Taro, y nyHkue 1 apTeikyna 20 raBopbiuua, WwWto “KoxHbl Yanazsek Mae npaBa Ha cBabogy MipHbIX cxoday i aca-
ublaubIgy’[29, c. 11-12].

Makonbki YcearynbHas AaKnApaubia 3bsynseLUa nayHbIM NpayHbIM 3TanéHaM, MoXHa MepKasalb, LT Naao6HbIs Hop-
Mbl AaTani3aBaHbls | pasbBiTbiA ¥ HaUbISHaNbHbIX 3aKkaHagaycTBax kpaiHay, aKia ga de ganydbinica. Ha HaublsHanbHbIM
Y3POYHi NagcTaBOBbLIM NpayHbIM JaKyMaHTaM, SiKi rapaHTye npasa rpamagssHay Ha yasen y KipaBaHbHi cBaén kpaiHam i
packpblBae M3xaHi3aMbl nerarnbHan panpa3aHTaubli i 3a4aBarnbHEHbHS iHTapacay caublsanbHbIX rpyn, écblb KaHCTbITYLbIS.
Tamy A3ensi BbICbBATNEHbHS HapMaTblyHbIX NaacTaBay apThiKynsALbli iHTapacay rpaMagasHay Ba yMoBax AamakpaTbiyHam
naniTbl4HaM CbICTAMbI NAriYHa 3bBAPHYLLUA Aa aHanidy KaHCThITyublay TpaabiubliHbIX AamakpaTtbiay — 3LWA, Kanagel,
KpaiHay-cabpay JypasbBsay.

Ane, aHanisyloybl KaHCTBITYLbI KpaiHay "ab’sagHaHan Jyponbl” 3 rneAgiluda CTyneHi BblpasHacbLi rapaHTbisy npaBoy
acaublaubIy rpaMag3sHay ynnbiBalb Ha NPbIHALBLE NaniThiYHbIX PALIdHBHAY | 3aMauaBaHacbLi MardeiMacbLay ratara
ynnbIBY, AacbnegHik HenasbbexHa cyThlkaella 3 MaragansridyHbiMi Ushkkacbuami. AcaublsiLbli rpamaassHay y skacbLli
“yBogHara mMaxaHiamy” ctani 3gabbiTkam naniTbldHar TIOpPbli | NPakTbiki NapayHanbHa HadayHa (3b capan3iHbl XX cTa-
roa3basst), Tagbl SK KaHCTbITYLUbli GanbLubiHi kpaiHay OypasbBa3y 3a3Bbldai Hanideawub LWMaT AayK3ULLYH TCTOpbI.
Llepas ratyto akaniyHacbLb NpaBbl rpamagasiHay Ha panpa33HTaLbIio CBaix iHTapacay npa3 cBaboaHbls acaubisubli Y me-
ax npayHara nonsi ratelx KpaiHay 3baynswoua Y 6onbluai cTyneHi He KaHCThITYLbIMHBIMI HOpMaMi, a XyT4Y3l BbiHiKatoLb
3 MaAcTaBoOBbIX MPaBOYy Yanaseka, 3amauaBaHblX Yy HaublHaNbHLIX KAHCTBITYLBIAX. PYHKUbISHaNbHackbLb acaublAubIM
rpamagssHay sk “yBogHamy” MaxaHi3aMy Hagae XyT4yar agnasefHbl Tbif NaniTbl4HaM KynbTypbl MATbIX KpaiHay, iHCTbITYLbI-
sAHani3aBaHbl Y CyKynHacbLi iHCTbITYTay, AKia Y3aemaaserHivaoub y Mexax agnasegHara nanitelyHara paxoiMy.

CeoeacabniBali cydacHal AamakpaTbluRai nanitbluHam ChiCTaMal, sikasi cknanacs He aBarntoubiiiHa, a cTBapanacs agMblic-
JI0Ba i M3TaHakKipaBaHa 3 yrikam JacarHeHbHAY T30pbli i paKkTbIki A3MakpaThli, 3baynseuua nanitelyHas cbicTaMa Jypasbes-
3y. [laknapaubli npa MakcbiMarnbHY0 agKpbITackbLb i A3MaKpaTblYHACbLb raTan nanitbldHam CbICTaMbI 3apa3 3aMalioysaroLlua
HapMaTblyHa y Mexax JypakaHCTbITyubli. CTBaparnbHiki NpaekTy ratara 4akyM3HTY Hafaloub BAMiKylo porto MaxaHiaMam npag-
CTayHiUTBa iHTapacay rpamaassiHay y CTpyKTypax QypasbBsay, Y TbiM NiKy i npas cBabogHbIs acaubiaupli.

Y aptbikyne 45 (MpbiHUBINGI NpagcTayHivan gamakparbli) “MangapagHan gamoBssbl, Skasa yctanéysae KaHCTbITyubIlo Ans
Qyponbl” [a] [40] cbubBApOXaeuua:

1. Mpaua 3bBs3y naBiHHa ObiLUb 3acHaBaHas Ha NpbIHLUbINE NpaacTayHivyam AamakparThbli.
2. lpamagssHe HenacpaaHa NpaacTayneHbis Ha Y3poyHi 3bBA3y ¥ JypanaprsamaHbLe.
3. KoxHbl rpamagssHiH Mae npaea YAsenbHivalb y AaMakpaTblibHbIM XbilbLi 3bBA3Y.

“PalaHbHI NaBiHHbI NpbIMalLa sk Mara 6onbLU agKkpbITa | MakcbiManbHa agnaBsaalb YakaHbHAM rpamaa3ssiHiHa” [6].

ApTbIkyn 46 Taro X AaKyMaHTY:

1. YctaHoBbl 3bBA3Yy NaBiHHbLI aanaBeaHbIMi cnocabami AaBalb rpaMaa3siHaMm i acaublsiLblsM, SIKist iX npagcraynsito-
Lb, MarybiMacbLp pabilb BAAOMbIMI | nybniyHa abmeHbBaLLa ceaiMi nornsaaMi Ha yce cdapbl Xblubls 36BA3Y,

2. YcTaHoBbl 3bBsi3y NaBiHHbI NaA3ilb aaKpbIThl, NPa3pPbICTbI | PArynapHbI AbIANEr 3 NpagcTayHivbiMi acaubisubIAMi
i rpamag3siHckan cynonbHacbLyo,

3. Kawmicia (mMaeuua Ha yBase Oypakamicisl) naBiHHa BecbLii LIbIPOKiS KaHCynbTaLpbli 3 NapTbiaMi 3 Harodbl Taro, Ui
3bsynselua a3eriHacbUb 3bBA3Y BigaBoYHal i gaknagHa 3pasymernain.

TakiM YblHaM, Ha TIPbITOPbLIi AYpas3bBsA3y MardybiMacbLb yA3€eNny rpamaassHay i npaactayHiyblix acaubisubiy rpaManss-
Hay y NagpbIXTOYLUbl i NPbIHAUBLI NaniTbl4HbIX PaLLaHbHAY HS TOMbKI Aaeuua A3KnapaTtblyHa, ane i 3amauaBaHas npawa-
AypHa Ha NpbIHUbINax aakpbiTackLi, NpaspbICTackli i parynsapHachLUi AbIANEry YyctaHoBay 3bBA3Y | CTPYKTypay rpamaassH-
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CKal cynosnbHacbLi.
®opma KipasaHbHS1 5K criocab apaaHizaupli yrnadkbl.

MaBoane IctaHa UBHTPaM naniTbl4HaM CbICTAMbI 3bsynseuua “ypag, anbbo ynagbl, skis npbiMalolub MacTaHoBbI™.
Heap’emHan npblkMeTan gamakpaTtblivHal npayHan A3spxaBbl 3bsyndelua naasen ynaabl Ha 3akaHagaydyto, BblkaHay-
Yylo i Cy#OBYIO raniHbl, AKi a3Ha4yae naasen PyHKUbISY | aQHOCHYI0 ayTaHOMHAacChLb KOXHaW 3b ix [4, ¢.19].

Takim YblHaM, U3HTap naniTblMHaM CbICTIMbI “Nag3eneHbl” Ha Tpbl YacTKi, y3aemaasesHbHe NaMix SkiMi MoXa aadbiBalua na
PO3HbIX CLdHapaXx, Akig y 6enapyckan nanitanaridHan Tpagbiubli NpbiHATa Ha3biBaLb dopmami KipaBaHbHS. TpaapiubliHa npbl-
HATa Bbinyyalb A3bBe hOPMbI KipaBaHbHS: MaHapxis (ynaga agHaro) i pacny6bnika (ynaga mHorix) (knsaceidikaupls Makissani
[38, c. 304]). Capoa AamakpaTbIvHbIX NaniTbi4HbIX ChICTaMay AMOM Ha NaAcTaBe afpo3bHEHbHSAY Y apraHisalbli BbikaHayvam i
3aKkaHagayyain ynagpl Bolnyyae npasblA3HLKY0, MapnsaM3HLKYIO | NaynpasbiasHLKyo dopmbl kipaBaHbHs [38, ¢. 305].

Y Mexax npasblgaHukan dopMbl KipaBaHbHSA (Maganb 3LUA) icHye aaknagHae pasbMexaBaHbHE NaMik 3akaHagayvan
i BblkaHay4an raniHami ynagpl, 3acHaBaHae Ha TbiM, LUTO NapnsiMaHT i Npa3bliA3HT abipatouua ycearynbHbIM ranacasa-
HbHeM. [Mpa3bIASHT 3bsAyndelLa KipayHikoM A3sipXKaBbl i agHayacoBa avyonbBae BblkaHayyylo yragy: éH cdapmye ypag i
acabicTa kipye siroHan A3eriHacbLo. Y Mexax ratai opmbl KipaBaHbHSA Ypaa nafcnpaBas3favHbl NPa3blgsHTY, a He napns-
M3HTY. ManiTelyHbI NpaLac agbbiBaewlLa Na HacTyMHbLIM CLSHAPhI: NP33blA3HT Bariogae npaBaM 3akaHagaydan iHiubIaTbl-
Bbl, MpanaHye NapnaMaHTy 3aKOHanpaeKTbl, SKis MoryLb Obilb yXBaneHbis Ui agxineHbid. AqHa4acoBa 3 TbiM NPa3blaA3HT
Mae npaBa afxiniub 3aKOH, NPbIHSATHI NapAsMaHTaM, a anowHi Mae abmexaBaHblg MardybiMachLi ynnbiBalb Ha MaHaart
npa3blA3HTa.

Y napnamaHukar popme kipaBaHbHs (Magane ®PH, Itanii i BpbiTarii) HaagBapoT icHye “3bniubUE” ynaabl: Wrsxam yce-
aryrnbHbIX Bblbapay abipaeuua napnsamaHT, ski papmye ypag (3 npaactayHikoy naprisiMaHuKam 6onbliackli Ui kaaniypli).
Ypag Tpbimae crnpaBasgady nepag napnsamaHTam. KipayHik ypaay (npam’ep-miHictap) 3bsynseuua KipayHikom BelkaHayyae
ynagbl. Macaga npasbig3HTa npbl Takon hopMe aprasisaubli A3sp)KayHaii ynafbl Takcama npagyrnegpkeaeuua: npasbl-
O9HT abipaeuua napnsaMaHTaMm i 3baynsdeuua KipayHikoMm A3spxkaBbl. Ane sroHblS MayHaMoUTBbl HEBANIKIA, a yHKUbIi
npagcTayHiukia i ublpbiMaHianbHbIS. Ba yMoBax CyyacHbIX aypanevickix KaHCThITYLbIAHBIX MaHapXisy yHKUbIIO KipayHika
O35ip>KaBbl BIKOHBAE MaHapx, siKi na cBaix nayHamouTBax nagobHbl Aa npasbligsHTa. CusHap naniTelyHara npauacy Bbl-
rnsiAae HacTynHbIM YblHaM: ypag npanaHye nanitbl4HbIA Nparpambl NapnsamMaHTy, SKi iX yxsanse ansbo agxinse. MNapnama-
HT MOXa Bblka3aLb BOTYM HefaBepy ypaay, WTo BaA3e Aa anctayki Taro. Y Bbinagky HA340NbHACLUi NapnsaMaHTy cdap-
MaBaub ypag (napnsMaHLKas Kpbl3a) aabbiBaeLLa pocnyck NapisiMaHTy Abl abBsaLIYatoLLa NapsiMaHLKis Bbibapbl.

3bMellaHai hopMaii KipaBaHbHS 3bsiynisieLila naynpasbiaaHLkas pacnybnika (MsTtas Pacnybnika dpaHupli), kani i npa-
3bIA3HT | NapnsMaHT abipatouua Ha ycearynbHblx Bblbapax. [pa3biA3HT npbi3Havae ypad, ski cnpaBasgadHbl | nepaj
npasbl43HTaM, i nepag napnsMaHTaMm.

KaHanbl ynneigy acaubisubisiy epamad3sHay Ha npbiHIUbUE nanimblYHbIX PaWSHBHSY.

3bBepHeMCs fa Magani yHKUbISHaBaHbHSA nibaparibHan gaMakpaTtbivyHam naniTeldHal CbICTaMbl MpagcTayneHan Ha
marn. 2.

Makonbki acaubisubli rpaMag3sHay 3bsiynsiolla na cyTHacbUi acaubisiBaHbIMi rpynami iHTapacay (associated interest
groups), MOXHa MepKaBaLlb, LUTO M3XaHi3Mel y3aemMagayblHEHbHSAY anoLHiX 3b iHLWbIMi CTPYKTYpaMi rpaMag3siHckanl cy-
nonbHacbL,i i A3sip>kaBal cnpaBaAniBbis Takcama i Ans acaubisubiay.

3 npbiBeg3eHan cxembl 6ayHa, ILTO by acaubisaubliay Ha NPbIHALBLE NaniThlYHbIX PaLLIdHBHAY MOXa paanisoysauua
YyaTtbipma wnaxami. Pasrneasimv ix:

1. Y3aemagsesdHbHe 3 NaniTbl4HbIMI NapThISMI, KIS Nag3sansaoLb iIHTapachl rpynbl.

CuaHap nago6Hara y3aeMaasesHbHs Oyayelua Ha nagctaBe cBoeacabnisara “nafseny abasaskay”: rpynbl iHTapacay Bbl-
KOHBaIoLb (OYHKLBIO apThiKyNsiLlbli natpabaBaHbHAY, a NaniTbldHbIA NapTbli — QYHKUBIKO iX arparaBaHbHA. Ak agsHadae 6pbl-
TaHcki nanitonar PT. MakKeHsi: “ripb! nntopanicTblyHbIM Nagse NoAsi, WTo BblkasBatoLb narpabaBaHbHi, panpa3aHToyBatoLLa
He naniTbl4HBbIMI NapThIsMI, @ rpynami iHTapacay (interest groups). ManiTei4HbIA NAPThli €CbLib KaMaHA4aMi MardbiMbIX “TBOpLAy
pawaHbHAY” (decision makers), sikis npanaHytoLp csbe Ha pornto ByayyHbIX KipayHIKOY KpaiHbl, SKiX Ha arynbHbIX BblGapax
MaroLb MardbiMacbkLb abpaup BbibapHiki’[30. c. 138]. Mpa cnywHackLb ratan cxembl NpafacTayHILTBa YCKOCHA CbBEAYbILb i
cyyvacHasi TOHASHLBIS NaBeni43HbHS KonbKackLyj cA0poycTBa § CTPyKTypax Tpanusra CakTapy 3 aaHavacoBbiM 3bMSAHLLSHbHEM
csbpoycTBa Y NaniTbi4HbIX MAPTbIAX AblA HANENLUbI IMiIK anoLUHiX y rpamaaaTse [44, c. 301].

MaTapbisinbHae yBacabneHbHe cynpaloyHiUTBa NapThigy i rpynay iHTapacay Moxa npbiMaub Haa3Bblvai po3Hbist Gop-
Mbl, i yKntoyaub y cabe, Sk dyHaaBaHbHe NapThify Y MiXXBbIOApHbLI Napbisg, Tak i 3adecbnsa4aHbHe iHaHCaBbLIMI, MaTapbl-
ANbHBLIMI bl iHWLIMI pacypcami nagyac BblbapHbIX KaMmnaHisy.

2. MNpaBsia3eHbHe ¥ NapnsaMaHT YrbIBOBbIX cA0pay acaupblsubisy.

Y appo3bHeHbHI af napThiay, acaubisubli HS CTaBsAUub nepag cabon 3agadvbl CTBapbiUb NapAsMaHLUKY bonbluackLb 3b
csabpay acaubiaubli. BaxkHbIM 3baynseuua cam ctatyc AanyraTa, ski agyblHse 0afaTkoBblag MardybiMachbLi Ans agcToviBa-
HbHS iHTapacay CBaéWn rpynbl, ynnbly Ha ganytartay ag naprbisy, AkiM Obina HagagseHas nagTpbiMKa nagyac Bbibapay
Ui ¥ MibkBbIGapHb! N3pbISA, CTBAP3IHbHE MKNAPTLIAHBLIX MNApRAMIHLKIX rpynay 3 Takix ganytartay A3ens 3narofkBaHbHS
MarybIMbIX iA2ansrivyHbIX cynapayHacbLay bl 60nbL 3¢aKTblyHaN npaubl Ha KapbiCbLb 3alikayneHawn rpynbl, a Takcama
iHWbIS dhopMbl NApnNaMaHLKara ynnbiBy (AseviHacblpb adiubiiHbIx nabictay (y 3LUA) anbbo 3aparictpaBaHbix rpynay ysa-
emMafsesHbHA y ByHaacTary apl iHL).

3. Y3aemapasesiHbHe ca CTpykTypami BblkaHayyan ynagel (public administration) sbsynseyua usHTpam iHCTbITYLbISHARI-
3aBaHbIX y3aemMadadblHEHbHSY 3auikayneHbIx rpynay i naniteldHam CbiICTaMbI. Y3aemMaasesiHbHe MoXa nansraup y cynpa-
LIOYHILTBE Yy MexaX T.3B. “‘Aapagdblx kamiTatay” (advisory committees), pasHacTanHbIxX “Kpyrfbix cTanoy” npbl MiHICTapC-
TBaX Abl iHLWbIX YNaaHbIX CTPYKTypax, NagaBaHbHi iHdapMaubli ab cBaéii caupisnbHam rpyne, anb00 BblpaXaHbHi NpaTacTy
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Man. 2. Jli6apansHa-0amakpambiyHas nanimbsiyHas ceicmama [38, c. 12]

cynpaub 3axagay ynagay.
4. ®dapmaBaHbHe rpamaaskain AyMKi npa3 nagaBaHbHe iHapmalbli a Takcama iHLWbIX pacypcay cpodkaMm macasam iH-
dhapMaupbli, a Takcama apraHizaupllo T.3B. “HanacpagHara A3esHbHSA” (direct actions) (gamaHcTpaubisly, cTpavikay i r.a.),
MacaBbIX 3BapoTay rpamagssHay, rpamaas3aHCcKiX KaMmnaHisy, kaHrpacay, cxogay Abl iHL.
Takim YblHaM, iIHCTPYM3HTBI | PACypChl Y3bA3esHbHA acaublaubigy rpamagsaHay y AsMakpaTblyHan naniTbl4Ham CbICTaMe
MOXHa BbISiBiLb Y BbIrnsA3e Tabniubl.

Tabniua 1.

Mambi i pacypcbl y3b03esiHbHSA epynay iHmapacay y nanimeidHall cbicmame KpaiHay 3axo0Hsl Jyporbl [38. ¢. 241]

KaHCTbITYLbINHbLIA IHCTPYM3HTbI

DYHKUBIAHbIS IHCTPYM3HTbI

[3spxaBa Mata MapnamaHT [3apxayHasa agmiHicTpaubis
Pacypchl MpaacTayHiki, napnsamMaHLKia IH(papmaBaHbHe, cynpauoyHiuTea
rpynbl
pamapssHckas MaTta MapTbli CMI
cynonbHacbLb -
Pacypchl dyHaaBaHbHE KaHAblgaTay pamanskas aymka,
HenacpaaHbIs akubli

HanpblkaHLbl anicaHbHA MaXaHi3My YnibIBy acaupblsiubisy Ha YHKLUbISHABaHbHE NaniTbldHal CbICTAMbI BapTa 3a3Hauybl-
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Ub, LUTO M3aTaAbl YMnbIBY 3anexalb HA TonbKi ag cnaublidiki A3ernHackLi acaubisubigy Abl iX MardbiMacbLUsy, ane y nepLuyto
Yapry ag Tbiny yHKUbIAHaBaHbHSA | CTYNEeHi agkpbiTacbLi NaniTel4Ham CbICTAMbI.

Y raThiM HyMapbl Mbl 3bMSICbLiMI NEPLLYI0 YacTKy apTbikyny AHApas Bitywki “Ynnely acaubisiLbliay rpamaassHay Ha
NPbIHALBLE NaniThlYHbIX PALLAHBHAY: CYCbBETHAs i HaublAHaNbHas npakTbika”. Y HacTynHbIM Hymapbl Bac vyakae npausr
apTbIKyny, 3b SiKOra MOXHa fasefauua npa mMaxaHiaMbl YNnbiBy acaublaubisy rpamagssHay Ha npbiHAUbLEe NaniTbiYHbIX
paLwaHbHSAY y 6enapycka nanitbl4Ham CbiICTaMe, a TakcaMa y3aemaa3esHbHe ca cpogkamMi macasar iHdapMaupli. MoyHyto
B3PChII0 MOXHa Takcama 3HancbLi Ha IHTIPHAT-CTapoHLUbl Yacanicy http://praunik.org.
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The Influence of the Associations of Citizens on the Political Decision-
Making: World and National Practice

B ANDREJ VITUSKA

Andrej Vituska — chairman of the Association of Belarusian Medical Specialists (http://
medicus.iatp.by), co-editor of the journal “Daminika®“, holds master degree in political science
(European Humanities University), doctor of the resuscitation unit for new-born children
of Miensk City Clinical Hospital, 7. The interests in political science cover the role and
mechanisms of NGOs functioning, the influence of the associations of citizens on political
decision-making.

Review of the article (full version available in the Belarusian part of the journal):

The author of this article is a chairman of the Belarusian Association of Medical Specialists and a renowned activist of
some Belarusian NGOs which makes his analysis of the situation with the freedom of association in Belarus especially
profound and non-standard. This text comprises of thorough introduction of the notion and structure of the political
system, description of the ideal model of associations influence within a democratic society and ends up with a detailed
deconstruction of the role of associations within Belarusian political system. Finally, an attempt is made to identify possible
channels to influence political decision-making in Belarus through associations of citizens. The peculiarity of this article is
a combination of classical western doctrines on the role of associations with the projection on the nowadays Belarusian
traits in the state system.
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OokTap [310B3b:
Benapycb nepaTtBopbiLLa y KpaiHy iMmirpaubli

eymapsbly Kipbin KacbusiH

Me1 yce 3baynsiemcsa cbBeakami imkniBara 6ery rnabanisaubli. CbBeT 3pabiycs 6onbiu
y3aema3bBA3aHbIM i y3aemasanexHbIM, YbIM Kani. AQHON 3 aCHOYHbIX acabniBacbuay
rnsab6anisaubli 3bsynseyua pocT MabinbHacbli HacenbHILTBa, WTO 3HaXoA3iub cBaé
aancTpaBaHbHe Y npauacax Mirpaubli. Bbl k0 3b UsiKKacbLiiO MOXaLle cabe yABiub
cy4yacHae rpamagsTBa y 6o aypanenckan kpaiHe 6e3b MirpaHTay, Ybisi KONbKacblb
naBsanivyBaeLua, ik 3 3KaHaMiYHbIX, TaK i A3aMarpadiyHbIx npblybIHay. LUTo asHavae mir-
paubif Ans rpamaasTea KpaiHbl-npbiiManbHilbl? LTo npbiHOCALb MirpaHThl Y KpaiHbl
iMirpaubli? Cy4acHbisi 3ypanenckKis rapagbl HenpanapubliiHa WMaT Lepnfub ag caubl-
AANbHara agny4aHbHA (exclusion) — Ak cApoAa TyObinbHara HacenbHILUTBA, Tak i capon
imirpaHTay. [lo6pa ynagkaBaHae imirpaHukae HacenbHiUuTBa y36arayae racnagapu4ae i
rpamagskae XbiLUbLE rapagoy, WTo ix npbiMaroLlb, — 3apava X nandrae y Tbim, kab pa-
namarybl HOBanpbIObUILIM iMirpaHTam i He3aMOXHbIM TyObinbLam icbli MeHaBiTa na
raTbiM WMAXY, YHiKalo4Ybl MapriHanisaubli, NaniTblvyHan i panirivivan paobikanisaubli i
CTBap3HbHSA reta. Lli marybima BbIHauCbLi HeabxoAaHbIA 3axagb! i BeparogHbIs WAXi
BbIpall3HbHA Npabnembl iMirpaHTay y usinepaiwHsan cbiTyaukli, He 3abbiBaroubicA aa-
HayacoBa Ha NaTpaby 3abecbNAY3IHLHA iMKIiBara camaripbiCTacaBaHbHS Aa CyCbBeT-
Han 3KaHOMIKi i KaHKypaHTa3gonbHachbLi Y fie paMmkax?

Mebi nanpacini poktapa ®paxka [3toBans (Dr. phil. Franck Diivell), Banomara caubié-
nsira, WTO cNaubiAnidyelua Ha NbiITaHbHSAX Mirpausili, Bbikasaub CBaé MepKaBaHbHE LUTO
Aa namepay mirpaubli bl npabnemay mMirpaHTay y cydacHbiM 3ypaneickim rpamaasrTee
i Ba ycim cbBeue. [1-p ®paHk [3t0Banb (Hapaasiyca y 1961) Bbiknagae Ba yHiBIpCbITI-
ue Bpamany (HsameuubiHa) i 3aMmaeLlla AacknegHiukan A3enHacbLUO NPbl YHIBIPCbI-
Taue IKcTapy. Aro AacbnefaBaHbHi NPbICLBEYAHbIA WbIPOKaMy CM3KTPY NbITaHbLHAY,
WTO AaThbivaub Mirpaubli: HeneranbHas Mirpaubisi, NpayoyHas Mirpaubisi, nanitbika
HagaHbHA NpbITYNKy (93, HAMeuubiHa, Banikasa BpbiTaHifa), caubIsnbHbIA pyXi y acA-
poAaKky mirpaHTay, npadpcatosbl i Mirpauk!s, npagoyHbl pbiHaK i caubisnbHaA naniTbIka,
caublisifibHaA pabora 3b MirpaHTami i yuekauyami, pacism, AbiCcKpbiMiHaubiA. Y gagatak
Aa cBaén akapgaMiyHan A3enHacbui A-p [A310Banb Obly i écbUb YanbLUoOM LWapary ap-
raHizaubifly i rpamaaskix iHiubiaTe!Bay: Picum, MediNetz, Antirassismusbiiro Bremen,
Rosa-Luxemburg-Initiative, a Takcama cynpauoyHiyae 3 yaconicam “Statewatch”.

— Cnadap ®paHK, Mbl canpayobl padbis, wnmo Bbl NpbIHANI Hawyro npanaHoey dayb iHMapeiro OnsA Hawaea
qyaconica. Masi kanspkaHka Bonbea MapmbiHerHka nepaknana Baw apmsbikyn “Ina6anizaubis kKaHmMpoJIto 3a Migpa-
ubial” (wmo 6bly 3bMewYaHbl Ha no-racism.net), wmo nadcymoyeae Bauwbis 8 bICHO8bI, 3p06/1eHbIs1 Ha acHO8e
OdacbsiedaeaHbHs1 “Die Globalisierung des Migrationsregimes. Materialien fur einen Neuen Antiimperialismus 7”.
Mbi1 meni Ha Maye eblHecbUi Ha abMepkaeaHbHe Yy Hawall KpaiHe acbeemiieHbisi Bami npabnemsi. 3apa3 xa Mbli
paobis Meub Ma2ybiMacbUb 3adayb Bam HeKkanbKi NbimaHbHSY.

Y Benapyci nakynb He adbbigaeyya abMepkagaHbHS iMNapbisinicmblYyHal MizpaybiliHal nanimsiki, wmo npa-
eodsiuyya 33, apma wmo Hawas KpaiHa nepuw 3a ycé sk “kpaiHa mpaH3bimy” akypam i 3bsiynsieyua a6’ekmam 23-
mae nanimsbiki, a Hawas 03spXkaea 3aHsamas paanizaubisli nadmpbiMaHbix 33 i MixxHapodHali apaaHizaybisiii na
npabnemax micpaybli (MAM) npazpamay na 6apayb6be 3b Hesle2anbHall Migpaybisal i 2aHONem s1003bmi. bonbw 3a
moe, cyceOdHisi 3 Hami KpaiHbI Npbiysi2zearoyb 60s1b Wy yeacy 0ackbriedHikay. Hanpbiknad, “Forschungsgesellschaft
Flucht und Migration” any6nikasana Mmamapbisinibl, wmo damsbivaub lMonbwysbi i Ykpaiubl. Lji moxaue Bbl 32ada-
Ub npa dacbsiedasaHbHiI, NPbICb8eYaHbIsi cbimyaybli 3b iMiepaHmami/yyekayami y/3b Benapyci i Hacmyncmeami
y3MauHeHbHs NamexHa2a paxbiMy 33 Obl yess03eHbHeM abmexasaHbHSIY ONisl iMigpaHmay i yuekaqoy 3 Hawae
KpaiHbl i YcxodHsii dyponbi Haazyn?

— Ha xanb, MHe He BAgoMbla AacbnefaBaHbHi Na ctaHosiwYbl Y Benapyci. [NpblvbiHa nanarae ¥ HaCTyMHbIM: L3HTap
AacbnefHiukae yBari O6bly HakipaBaHbl Ha KpaiHbl, LWTO YBanwmi ¥ 33, i Akis yBaxanica T.3B. 6ydapHbimi kpaiHami. MNacens
ix gany4aHbHsa ga 33 GydapHeimi cTanica benapycb, YkpaiHa, TypadybiHa. Qypaneinckis gacknefaBaHbHi ¥ raniHe Mmir-
paubli BeIAyNsoLUb HanbonbLwyto LikaBacbUpb Aa Taro, WwWTo pobiyua y Oypasbease. Ha TpaH3bIiTHY0 Mirpaubito HagTa He
3BaXkaroLb. A YNayHeHbI, WTO pa3am 3 nawbipaHbHeM 33 Ha ycxop agnaBedHyto yBary nadHyub aTpbiMiiBaub benapyce,
YkpaiHa, TypaudblHa, MibK3eMHaMOopCKis KpaiHbl, Takist ik Mapoka.

3b iHwara 6oky, imirpaHTbl 3b Benapyci ganéka Ha écbub cyb’ekTam gacbnegaBaHbHAY. HAma aHigkix 6enapyckix
pacbnepaBaHbHAY y O3. Kpbixy gacbneayelua yKpaiHckas cbiTyaublsl, rata axbiubuaynseuua 6pbitaHckiv Trade Union.
Benapyckasi HeneranbHas imirpaublst 3aragBanacs y 6pycansckim facbrneaaBaHbHi NpaLoyHbIX yMOBay NonbCKix MirpaHTay.
Tam 6bIN0 agsHavaHa, WTo TpaablublHa MOMbCKIA MirpaHTbl aTpbiMAiBaloLb O0MbLU BLICOKIS 3apO6Ki, YblM MirpaHThl 3b
Benapyci, YkpaiHbl Ui Pacenickae ®agapaubli.

AgHa 3 npbldblHAy aacyTHacbLi AacbrnefaBaHbHAY — rdTa NaniThlYHbIA MepkaBaHbHi. [1pocTa icHyoUb LsKKacbLi ¥
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Belarus will turn into a site of immigration

We all are witnesses to a rapid worldwide spread of globalization. The world has be-
come more interconnected and interdependent as ever before. One of the main features
of globalization is encreasing mobility of population which is reflected in the migration.
You can hardly ever imagine a contemporary society in any European country without
migrants whose number also encreases because of economic and demographic rea-
sons. What is migration for the host country’s society? What do the migrants can offer
to the host country? Contemporary European cities and towns suffer disproportionally
from social exclusion — among both native-born and immigrant population. Well-es-
tablished immigrant populations enrich the economic and social life of their host towns
— the challenge is help more recent immigrants and poor locals to follow this exam-
ple, avoiding marginalization, political and religious radicalization and the formation of
ghettoes. Is it possible to find necessary measures and probable directions towards
the solving of the problem with immigrants within contemporary state of affairs not
forgetting the need to rapidly adapt and compete in the globa! economy?

In political science section of our Journal you can find an article "The globalisation of
migration control” by Franck Diivell, translated by Volha Martynienka. The urgency of
the issues raised in the article was the reason for an interview with Dr. Franck Divell.

We asked Dr. phil. Franck Diivell, a well-known migration sociologist to give his opin-
ion to the scope of migration and migrants problems in the contemporary European
society and worldwide. Dr. Franck Diivell, born in 1961, is a lecturer at the University of
Bremen and a research fellow at the University of Exeter, whose research and teach-
ing focus deals with a wide range of issues related tc migration, such as lllegal Migra-
tion, Labour Migration, Asylum Policy (EU, Germany, UK), Migrants' Social Movement,
Trade Unions and Migration, Related Labour Market and Social Policy,Social work with
Migrants and Refugees, Racism, Discrimination. In addition to his academic activities
Dr. Franck Diivell has been (or is) a participant of a lot of organisations and initiatives:
Picum, MediNetz, Antirassismusburo Bremen, Rosa-Luxemburg-Initiative, as well as
his is a co-worker of "Statewatch".

— Dear Frank Diivell, we were really glad to know that You kindly accepted our proposal to make an interview
for our journal. My collegue Volha Martynienka has translated Your article “The globalisation of migration control”
(appeared on no-racism.net), which summarises Your findings from “Die Globalisierung des Migrationsregimes.
Materialien fur einen Neuen Antiimperialismus 7”, with an aim to bring the problems highlighted by Your research
into discussion in our country. And now we are glad to have an opportunity to ask You several questions.

It must be mentioned, that in Beiarus the imperialistic migration policy pushed through by EU is not widely
discussed, although our country as first of all a “transit country” is also an object of this policy and our state
implements supported by EU and MiOCM programmes, which fight with illegal migration and trafficking of humans.
Moreover, our neighbour-countries are more often studied by European researches, than our country. For exam-
ple, “Forschungsgesellschaft Flucht und Migration” has published materials concerning Poland and Ukraine. Do
You know any researches dealing with the situation with immigrants/refugees in/from Belarus and with the conse-
quences of strengthening of the EU border regime and its restrictions for immigrants and refugees for our country
and Eastern Europe in general? How do You personally see our situation from inside the “Fortress Europe”?

— Unfortunately, | don’t know any kind of research on Belarusian situation. The reason is the following: research focus
was on the countries entered to the EU, which are considered as so-called buffer countries. Now, since these have become
members of the EU, there will be new buffer countries, namely Turkey, Ukraine and Belarus. In top of that, European migra-
tion research is mainly interested in what is going in the European Union. But transition migration is not so focused. | am
sure, with the enlargement of the Union to the East Belarus, Ukraine, Turkey, Mediterranean countries such as Morocco
will raise due attention.

On the other hand, Belarusian immigration too is not a subject of research. There is nothing dealt with Belarusian studies
in the EU. There is a small study of Ukrainians, conducted by the British Trade Union on the working conditions. Belarusian
illegal immigration is mentioned in the study of Polish migrants in Brussels. It illustrates the existence of segmented labour
markets, in which Polish migrants are getting higher wages than the migrants from Belarus, Ukraine or Russia.

| am sure there are hid indications but no study on this topic. | am not aware that there is any topic of the impact of the
EU migrant policy on Belarus or Ukraine. However, it is changing though to the case of Turkey or Morocco.

One reason to the lack of study is a political issue. There simply have been difficulties to contact people in Belarus, dif-
ficulties to speak freely about the situation. People are so much absorbed with difficulties of the country and situation of
their own.

I myself have done a little fieldwork about the issue. We conducted a tiny peace of research in the area of Poland at the
Polish-Belarusian border near Hrodna how the new border regime effecting local people at the area. We talked to Poles
and Belarusians queuing to the Polish side of the border. The Poles told us that the new regime is painful. It cuts through
personal relationship, it cuts through family relationship, and it cuts through trading relationship. These people developed
trading systems. But now Poles lost customers from the Eastern side of the border and Belarusians lost their markets. They
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KaHTakTax 3b noa3bMi 3b benapyci, usbkkacbui Ha wnsxy ceaboaHar AbICKyCii HaKOHT cbiTyaupli. JTioasi Hag3BbIYanm MouHa
3aHATbIA Npabnemami cBaén ynacHam KpaiHbl.

£ cam Kpbixy 3anmaycsi NpakTbl4Ha r3TbIM MNblTaHbHEM. Mbl aXbIUubUSYAni MidapHae na MawTabax AacbnegaBaHbHE
Ba ycxopgHix abnackusx Monblwybl, Ha 6enapycka-nonbckan mMsxbl kans FopagHi, kab BbiCbBETiLb, SIKIM YblHAM HOBbI
namexHbl paxbIM aabiBaeLa Ha MACLOBLIM HacenbHiLTBe. Mbl pa3amaynani 3 nanskami i 6enapycami, sakia craani y 4ap-
rax Ha MosbCKimM 6aky mMsbxbl. Manski kasani Ham npa 6antoyackLb HoBara paxbIMy. EH nepapasay acabicTbis cTacyHki, H
nepapasay csaMenHbls NoBA3i, a Takcama raHanéBbIA Y3aeMiHbl. Ane uanep nanski Tpausub cBaix NakynHikoy Ha ycxoase,
a 6enapycel rybnsoLb ceae pbiHKi. AHbI Meni KapbICbLib 3 NPoAaxXy nepaaycim cenbckaracnagapybix TaBapay Ha nonbCKiM
PbIHKY; afHaK LusnepaluHse camirag3iHHae YakaHbHe Ha MsKbl NpoCTa cancye raTkia TaBapbl. TakiM YblHaM, raTbls noasi
ap4yni Ha cabe agMoyHae y3ba3esiHbHEe YBAA3EHbHSI HoBara namexHara paXxbiMy.

Benapych nepaTeopbiLiLa ¥ kpaiHy imirpaubli, nagobHa TypauubiHe i YkpaiHe. [aThis A3apkasbl YKo AayHO HA nNpocTa
KpaiHbl TpaH3bITy. MirpaHTbl 3aTpbiMniBatoLLa TaM, H MOrydbl pyxauua Ha 3axaf. Mexbl kaHTpantoouua ycé nenen, a
KOLUTbI MepaBo3yblkay-kaHTpabaHabicTay 3a nepaBof Npasb MsKy pacTylpb. TakiM YbiHaM, MirpaHTam AaBoasiuua 3apab-
naub. Y TypayubiHe kab 3HancbLi HeabxoaHbls cpoaki natpabyeuua ag 3 ga 5 ragoy, nacknsa Yaro raTbisi MirpaHTbl 3BblYai-
Ha HakipoyBatoLLa Ha 3axag. A mary ganycbLiub ansbo npagbadybiub NayctaBaHbHe NagobHae cbiTyaupli Y Benapyci.

— Ui MmoxxHa ka3ayb npa moe, wmo pacicykisi i KcaHagobckisi noa2nsaobi (i, adnasedHa, ckpaliHe npaebisi nap-
mebli) y Qypone céHbHS 60s1bW nanynsipHbis, YoM 03ecsiyb 200 mamy? | wimo MoxHa cka3auyb HaKOHM NpblYbiHaY
2amae cbimyauybli?

— 41 Ha N3yHbI, WTO rata canpayabl Tak. [Na-neplwae, paciaMm rata Ha TOMbKi NpaBapablkanbHbig napThli Abl rBanT Ha
Byniuyax. Paciam MoLHa 3bHiTaBaHbl 3 NaniTbikan Abl 3aKaHagaycTBaM.

Ma-gpyroe, Tpaba acobHa pasrnagaLb KOXHYI aypanenckyto kpaiHy. Y Itanii ui liwnarii paciamy He 6bino, 60 paHen Tam
ObINO HA Tak WMaT MirpaHTay.

Y Bsnikai BpbitaHii 661y paciam y 60-70-x rr. XX cT., ane y 80-x 3 npblHSLUbLEM A3eiicHara aHTblgbICKpbIMiHALbIHAra
3akaHafaycTBa, LUTO YBaXkae paciaM 3rayblHCTBAM, CbITyallblsl iCTOTHA 3bMsAHINacs.

Y HameuublHe 3ayxabl Obly paciam, ki nactasgHHa 3bMAHSAY cBaé abniyya. Ha naniTel4HbIM y3pOyHi NpaBbl iMirpaHTay
HaaTa abmexaBaHblsl | ixHae caublsinbHae afanyyYsHbHe 3amalaBaHae 3akaHagaydya (legally excluded). Ha Byniuax na
MirpaHTay ctana yannsouua naniublsHTbl, Y WTOA3EHHBIM XKbiLbLi YblHsALb rBaNT H3aHAUBICTbIA. ICHYOUb Tpbl abnivybl
paciamy. Paciam 3ayxabl 661y TYT, i NbITaHbHE HA Y ThIM, Y SIKOW CTYNEHI, a Y TbiM, ikoe abnivyya éH npbimae.

Ma-Tpanuse, nbiTaHbHe rnsabanizaupli. Y npauace rmabanisaubli Mbl MaeM TbiX, XTO BbIFynsy i XT0 nparynsy, i nauspne-
nbig napady 6yayub na aboasa 6aki Mspkbl. Mbl nabaybim 6eaHeIX, Becnpauoye i He3aMoXHbIA ceM’i § JypasbBAse raTak-
cama, Ik Mbl y6a4bIM ix y KpaiHax gpyrora i Tpanusra ceBeTy. [Mabanizaubla 3bmsLwYae nogsen Ba YMOBbl KaHKYP3HLbI,
cnabopHiuTea. A KoxHae cnabopHiLTBa Mae cBaix nepamecxuay i nepamoxaHbix. [[aTae cnabopHiuTBa acabnisa xopcTka
6’'e ma HxaMWbIX cnaéx rpamaasTtea. Jloasi Ha Yexonse Obl Ha 3axagse 3marawouua 3a NpauoyHbIS Mencubl i XbITMO.
MpavuoyHbis MeicLbl NepamsLyatoLlLa, Noasi nepacoysaiolLia ycbnes 3a imi, Tyapl, A3e siHbl Ecblb, | Takoe cnabopHilTea
cnpblyblHAeLLUa Aa naycTaHbHA CKkrnajaHara cTaHoBilwya. [[aTa agHa 3 nagctaBay y3bHIKHEHbHS KCaHAobii.

Ilopsi Ha 3axaase, abanipatoybica Ha HaublsiHanMiaM i kcaHadobito, iMKHyLLa abapaHiuua Hs Tonbki aa mirpaHTay, ane
ap cnabopHikay y ratai KaHKypaHLUpli. IcCHye ratakcama HanpyxaHacblpb namipk MabinbHbIM | aceansiM (HemabinbHbIM)
HacenbHiuTBaM. To 60K Namix TbiMi, XTO MOXa i HR MOXa MirpaBaub. 9Tl NpaacTayHiki acegnara HacernbHILTBa Hsl MO-
ryub nepacsinsiuua 3-3a CBaix cem’sty, XbiTnay anb6o npocta afcyTHacbLi TpaHCnapTHbIX MardbiMacbLusy. HanpyxaHbis
CTacyHKi Namix ratelMi rpynami nogsen creapatoLb kcaHadobito i paciam. ['aTa YKo He TpaabIUbliHbI paciam i kcaHadobis
60-x; raTta paciam Ha BapyHkax rnabanisalbli, pocTy mirpaubli i MabinbHacbLi.

— Macbnsa nadsesty 11 eepacbHsi cmana ebipa3Ha 6a4yHa, wmo Jypona nepameaphbinacs y npbimynak 0sisi MHO-
2ix icnamckix akcmpamicmay. Lji canpaydil icnam ysiynsie 3b csi6e HeliKyro na2po3y 0ns1 3yponbi?

— Ma-nepwae, Ha BapTa 3abbiBaLia Ha Toe, LUTO Takis 3naybiHCTBbI Y4YbIHAOLLA Mi33pHaW KonbkacbLio noasen. Hs
BapTa HaBaT payHsLb namix cabon icnamiam, skim 6bl pagbikansHbeiM EH HA Bbly, | TapapeicTay. He 3ayxabl Ton, XT0 npa-
Mayrnsie paablkanbHblS KasaHi 3baynseLua TopapbiCTam.

Ma-gpyroe, 3ypona uepniup ag Tapapbiamy 3 1960-x rr. — ag 6ackay y FNwnawii, IPA ¥ MayHouHan lpnaHabli, NeBbix
TapapsbicTay y HameuvdbiHe, ®paHubli, ITanii. 3HOY xa Mbl MaeM BAMi3HbI Na MawwTabax pyx neBbix pagbikanay. AgHak sHbl
OPYKYIoLb apTbIKyrbl, pacnayciompkeatoLb yNéTki i 1.4, ane HagTa Mana XTo 3b iX canpayfbl CTaHOBILLA TopapbiCTaMm.

Ma-Tpanusie, mycynbmaHe y 33 3bynsatouLa MmapriHanizaBaHar rpynau, LWTO Lepnilub af Beicokara 6ecnpauoys, Kenckix
XbINbMEBbLIX YMOBAY i Hi3kal agykaubli. BpbiTaHckia AacbnegaBaHbHI Nakasani, WTo ratas npabnema mae KnsicaBbl Xa-
pakTap. AHbl HS TOMNbKi MyCynbMaHe, ane i npagcTayHiki HKaLWbIX criaéy rpamag3Tea anb0o npauoyHae knsackl. Kani Bbl
3ipHeLle Ha NaniTbl4YHbIA NbiTaHbHI, BLICYHYThIS icnamiamaM, To nabadbile TaM Takisi NyHKTbI, K AacarHeHbHe cBaboabl aj
AbICKpbIMiHaLbli Abl paciamy, NpaBa Ha npauaynagkaBaHbHe | aTpbiMaHbHe agyKaubli.

Ypallue pavaicHacblp nNakasana Toe, WTo 6onbluacklp Moa3en, skia Maub AadblHEHBHE Aa TOpapbICTbIYHbIX 3Ma-
YblHCTBAY, Tpanini y 33 Ha 3akOHHbIX NagcTasax i 6bini HAbnara iHTarpaBaHbIA y rpamaasTsa (Hanpbiknag, sk SHbl écblb
CTyA3HTaMi); AHbI HA Meri favblHEHbHSA Aa HeneranbHam Mirpaubli. To 60k HeneranbHas iMirpaupblst Hs Mae Takora LiecHara
AadvblHEHbHS Aa NbiTaHbHA BAckbNexi.

— AnowHisi npabnemsbli, wmo y3bHikni y HioapnaHdax y 3besa3kKy 3 3abolicmeaM KiHapaxbicapa BaH MNoza i 3a-
6apoHati Vlaams Blok-y y Banbeii, y3bHikni He3anexHa adHa a0 adHol, asne aOHa4yacoea 3besi3aHbisi MiXXCOOKY. Sk
Jypona 39osee ebipawbiyb OblsieMy nansipaoKaHbHsI Ma2o, Kab imizpaHmbl He pa3ansidaicsi N3yYHbIMI napmbisi-
Mi Ik “axesipHbI Ka3én”, Obl HeabxoOHacb i 6apayb6bbl cynpayb Mmapapbiamy U ¢pyHOamaHmaniamy?

— A mary uaram Konbkix A3€H npamaynsub Ha raTbl KOHT. [epLu 3a ycé, nbiTaHbHe nansrae y Tbix Bobpasax, skimi Bbl
KapbIcTaeLecs.
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profited selling mainly agricultural goods at Polish market; however waiting 7 hours at the border agricultural goods are
rotted. It has led to the situation where Belarusian lost access to Polish market and Poles lost access to these qualitative
goods. These people so have been negatively affected by the introduction of the new border regime.

I'd be very interested to get to this topic much deeper, to study how the border community has been affected.

Furthermore, Belarus will turn into a country of immigration, like Turkey or Ukraine. These countries are no longer simply
transit countries. Migrants stuck there, they are not able to move to the west. The borders are better controlled, pricing of
smugglers to get over the border are rising. So, migrants have to make money. In Turkey it takes 3-5 years to acquire these
funds, and than these migrants are tend to go west. | can assume or foreseen a similar situation in Belarus.

— Do You agree, that racist and xenophobic views (and, consequently, right-wing parties) are more popular in
Europe today, than even ten years ago? Would You like to dwell on the reasons of this situation?

— | am not sure whether it is true. First, you must note that racism is more than righ fing parties and street violence but is
intertwined with politics and legislation. Racism is usually deeply imbedded in the legal structure of society.

The second point is you must look at different European countries separately. There was no racism in Italy or Spain in the
earlier periods because there were not so many migrants there. Modern xenophobia there is a rather new feature.

In the United Kingdom there was racism in 50-70 of the XX century, but during the late in 1980s the situation has changed
considerably. In the UK racism is now declared a crime, there is very strong anti-discrimination legislation n force. And this
measure provided good and effective results, as well as equal opportunities.

Germany always had racism though it takes different forms and is changing its face all the time. On the political level,
immigrants are legally excluded and disadvantaged. On the streets, it is the police which harasses immigrants all the time.
And in everyday live, it is neonazis which threat immigrants with violence. These are the three faces of racism. Racism has
always been there, it is not a matter of more or less racism, it is a matter of which face it takes.

The second point is the issue of globalization. With globalization you wiii have winners and losers, and you will have
losers on both the sides of the border. You have poor people, unemployment, poor families in the EU, as well as you see
increasing unemployment and poverty in the second and third world. Globalization puts people to competitive situation.
And every competition has its winners and losers. This competition is particularly harsh for the lowest strata of society.
People in East and West compete for jobs, for housing. The jobs move to the East where the workers are, other workers
move to the west, where the jobs are and it is poor where people are put in this competitive situation. This is one root-cause
of xenophobia.

People on the West on the base of nationalism and xenophobia try to save themselves not only from migrants but com-
petitives which would relate of another topic.

There is also tension between mobile population (East goes West) and sedentary (immobile) population. We have those
who can migrate and who cannot. These sedentary peopie have their families, house or just not carriage enough. Tense
relations between these groups of people bring about xenophobia and racism. There is not just one racism, there are many,
racism is changing its face all the time. The racism we now have, is not the racism of the 1960s, it is racism on the condi-
tions of globalization, increasing migration and mobility.

— On the contrary, after September, 11 it has become clear that Europe was the shelter for many Islamic terror-
ists and fundamentalists. Does Europe really face the threat of Islam?

— First, you should not forget about the tiny number of people who finally conduct such crimes. We should not equalize
Islamism, the radical it may be, with terrorists. Who is talking radically is not necessarily a terrorist.

Secondly, terrorism is nothing new to Europe. Europe witnessed the terrorism since 1960th — Basque terrorists in Spain,
IRA in Northern Ireland, left-wing terrorists in Germany, France, Italy. And Again, we had a huge movement of left radicals.
But they publish articles, spread their leaflets, etc, but very few of them indeed became terrorists.

Thirdly, Muslims in the EU represent a marginalized group, facing high levels of unemployment, bad housing, and bad
education. British studies showed that this problem not at least is a class issue. They are not simply Muslims but they also
represent a low-class or working class. If you look at the political issue of Islamism you will find such issues as freedom
from discrimination and racism, right for jobs and education, generally a decent live.

Finally, it has been shown, that most of these terrorists in the EU were legitimate, well-integrated migrants (for example,
they represented students); they had nothing to do with illegal immigration. It means illegal immigration is not so much a
security issue.

— Recent problems in the Netherlands after the murder of the famous film director Theo van Gogh committed
by a Morocco origin person and ban of the Vlaams Blok in Belgium were different but at the same time related is-
sues. How do You see the compromise in contemporary Europe in order not to see migrants as “scape goats” in
political goals of certain parties, but at the same time prevent Europe from terrorism and fundamentalism?

— | can speak on this issue for days

First of all, there is a matter of images you use.

In Germany, when you speak of immigration, three major images are applied:

a). A traditional Turkish of 50 years old, who lives in Germany for 30 years and couldn’t speak a single word in German.
They represent traditional society of Anatolia of 1960" with its values and traditions.

b). An asylum seeker. He came to claim something: asylum and housing. The image is that of a poor beggar, undeserv-
ing and a burden for society.

c). An illegal immigrant, who does low-paid and dirty work and has no right to be here.

These are the main three images you come across, all very negative, emphasing the negative aspects of immigra-
tion. It is no surprise, that, when people are constantly provided with such negative images, tension towards migrants
appears in their minds.
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Y HAme4vybiHe Mbl MOXaM Ka3aLb npa Tpbl CTIpP3aTbiMHbIA BOOpasbl iMirpaHTay:

1) MNauigsecsuiragoBbia NpagcTayHiki TpagblubliiHae Typalkae KynbTypbl, LWTO XbIBYLb ¥ HAMeYybiHe na Tpbillaupb ra-
OOy Obl aHiBogHara crnoea He pasyMeroLlb na-HAMeLKY. AHbl NpaacTaynsioub TpadblubliHae aHaTaniickae rpamaasTea
1960-x rT. 3 ynacbLiBbIMi AMY KalITOYHacbLUAMI | TpaablLbIsiMi.

2) WykanbHik NpbITynky. EH npelexay, kab Toe-cée aTpbiMallb: NpbITYNaK i xbiTno. EH yaynsaeuua sk xabpak abl gaaat-
KOBbI Lishxap Ans rpamaasTsa.

3) HenerankeHbl iMirpaHT, LUTO BblkOHBae OGpyaHYIo HidkaannaTHyo npauy Abl HA Mae npasa TyT 3Haxoasiuua.

[3TbIs TPl aCHOYHbISA BOOpasbl, 3b AKiMi Mbl CyTbIKaeMCH, KaHLUSHTPYIOLb HaLLYIO YBary Ha HaraTblyHbIX acrnaktax Mirpa-
ubli. Kani niog3koe ysiyneHbHe 3acapogkeaella Ha nagobHbix Bo6pasax, y posymax nosen cTBapaeLa HecrnpbisnbHae
cTayneHbHe ¥ avblHeHbHI Aa MirpaHTay.

Ane Bbl raTakcama nacbnsaxoBa MoXale CTBapbiLb BoOpasbl ThicA4ay pacKBIiTHEMbIX TypaLKix GisHacoyuay, MikHapoa-
HbIX M3H3Kapay Ui akcnapTay na iHpapMaubliHbIX TaXHanNErisx, anbbo yuekayoy, WTo cTBapbini ceM’i y HaAmeuubIHe, sikis
aceni i LyaoyHa BbIKOHBalOLb cBato npaLy. Ha ycix y3poyHAX — HanBbILLANLLBIM, BbICOKIM, | CAP3AHIM — MOXHa aaLlykalb
MHOCTBa MpbIKNagay nocbnexy, ane npa ix ysragsawoub BenbMi pagka.

MacbnsixoBae BbIpall3HbHE NblTaHbHA NepadapmaBaHbHSA Bobpasay cpoakami MacaBan iHdapmMaubli i naniTelkami cTa-
Hoy4a naynnbiBae Ha 3bMSIHEHbHE rpamMaa3skan AyMmKi ¥ raTan raniHe.

HaBykoBa pakasaHa, wto Yy HameuvybiHe, MNwnanii, Banikan Bpbitanii abl 3LUA imirpaubis 3pabina gobpbl ynnbly Ha
3akaHoMiKy. fHa canpayabl cTaHoyyYa agbinaca Ha nakasbHikax BYT1 i nactynneHbHsx ag nagatkaabknagaHbHs, i rata
ab’eKTblyHbI AoKa3. YacbUsikoM CbLbBAPAKaloLb, LUTO iMirpaHTbl 3abipatoLb NpauoyHbIs Mencubl. Ane HeabxoaHa 3bBsip-
HyUb FpamMazsKyto yBary Ha Toe, LUTO CrylHa afgBapoTHae: iMirpaHTbl cTBapatoLb 60MblU NpauoyHbIX MercLay, YbiM 3a-
Gipatoupb. Y Bsnikann Bpbitanii 100 imirpaHTay ctBapatoub 120 npauoyHbix mercuay, r.3H. Ha 20 mencuay 6onbll cBaéi
KONnbKacbLi.

A xayy ag3Haublub, WTO Mbl NaBiHHbLI Neparneaselb Halwae cTayneHbHe Aa mirpailbii. Magbiam gbl nanitelkam BapTa
nagkpacbniBalb CTaHOYYbl Ynnbly Mirpaubli Ha rpamagsTea, WTO 3HaYyHa fanamoxa nepadapmaBaub rpamaaskyo
AYMKYy.

Takim YblHaM, Kani Mbl Xo4aM XblLb Y 3a43iHOYaHbIM CbBeLe, SKi Nag3ssisie aryfbHblg MaThbl 1 KalwTOyHacbLi, SK TO cBa-
604a i akaHaMiYHbI POCKBIT, TO Mbl MYCiM NpbI3HaLb, WTO rnsabanisaukli 6e3b MirpaHTay He 6biBae. Mbl NaBiHHbI NPbLIHSLb,
LUTO M0A3i pyxatoLLa Ba yCimM CbBeLe | MatoLpb Ha rata noyHae npasa.

— Lji He maani 6 Bbi 32adayb, HakosibKi cmapoli écbUb ycé 60nblW MOUHasi CEHbHSI M3HO3HUbIs1 npadcmaynsiub
imicpanmay i HenezanbHbIX pabomHikay y sikacbUyi na2po3b! Onst HayblsiHanbHal 6sicbneki i 3kaHoMiki i, adnaeeo-
Ha, Hakonbki doyzall écbUb 2icmopbisi NnadmpbIMKi imicpaHmay csipod HaAMeykaza epamadzmea?

— Mepan kcaHadobckan nanitbikan y rictopbli Obina avTbikiTanckas naniteika y 3LUA i KaHaase ¥ 1880-x rr. Y 1880-x
aHTbINonbCcKas kcaHagobis ycuanaca y Hameukan imnapeli. ¥ 1905 r. aHThirabpalickae 3akaHagaycTBa Obino npbiHATae y
BpbiTaHckan iMnapbli. [3Taa TaHASHUBISA NpauarHynacs i gane.

KcaHagobis i BapoxacbLUpb y Oa4YblHEHBHI iMirpaHTay y cBaéi acHOBe 3bBsi3aHas 3 KaHLAMUbISAW cyYacHal HaupblsiHanb-
Han O3apKaBbl, POCKBIT AKkon npbinagae Ha 1850-1920-a rr. Macbnga MNepwan YcacbBeTHaW BalHbl yce aypanenckis im-
napbli TpaHcdapMaBanicsa y cydacHbIst HaublsiHanbHbiA Assipxasbl (CHO3). YacTtkan kaHuanubli CHAO3 3baynseyua inas
HaupblsiHanNbHara rpamaassHcTea (national citizenship). A Tam a3e écblUb rpamagssiHe, ECbLb | He-rpamassiHe.

[anein. BapoxacbLUb Yy gayblHEHbHI Aa MirpaHTay 36onbluara 3bBsi3aHash 3 9kaHaMidHbIM pasbBiubUéM. Y 1950-60-a
IT, Kani Aypone 6biNi NaTpP3abHbIA MirpaHTbi A3ens aa0yAoBbl 3pyiHaBaHara KaHTbIH3HTY, BapoXachbLi He Obino.
CEéHbHAWHAS iMirpaubliHasa naniTbika, WTOo icHye 3 1973 1., cTanaca BblHiKaM aKkaHamiyHara cnagy.

Lto patbiubiub pyxy ¥ abapoHy iMirpaHTay, HakwTanT iHiubIsTeiBbl “Kein Mensch ist illegal” i r.g., Ablk apraHisaubli ¥
naaTpbIMKy iMirpaHTay icHytoub 3 1960-x IT., @ paanbHyto ciny AHbl Habpani Ha nadaTtky 1980-x rr. Hacampay, Hameukis
npadcatosbl, NeBbis NapThli i abapoHLUbi Npasoy YanaBeka Kap3HHbIM YblHaM 3bMSHINi CBaé paHewiwae ctayneHbHe (LWTo
nansarana y irHapaBaHbHi i narapgse fa MirpaHTtay) Tonbki ragoy natHauuaub Tamy.

Ane imirpaHukia camanomadbl bl aHTbiAbICKPbIMIHALIMHBLIA KaMnaHii icHaBani nayctogHa y Oypone 3b nepLubix A3éH
3bAYNeHbHA iMirpaHTay.

— Usxka dacsicHyyb cnipaesionieacbyi ea yciM cbeeue (H mosbKi ¥ NbimaHbHi imiepaybli) 6e3 ansb6anbHbIX
i padbikanbHbIX NepaymeapaHbHsly ycsicbeemHaaa napadky. Ane, Ha Bawyro OyMKky, sikisi Hea6x00HbIs1 3axadbl
eapma axbiybysieiyb Obl y sIKiM HanpaMKy pyxayuya 03esis ebipaw3HbHA npabnemsi iMiepaHmay i mexay y pam-
Kax CéHbHSIWHSI2a cmaHy crnpasay?

— lMara, Tak 6bl MOBILpb, NbITaHbHE ByAyYbIHI Hawara cbeTy! Tpaba pasrneaseLb Tpbl aCHOYHbIS MYHKTHI. [3Ta:

. lManimei4yHas iHmazpauybis.
. sbanbHae pa3bMmepKkasaHbHe bazaubys i Oaxoday.
. Ycmodnieasi Mamadanéeisi nanimsikameapaHbHS.

£ cbuicna BbIKaXKyCa HAKOHT KOXHara 3b ix.

1. NaniTelyHas iHTarpaubls. [3ens BbipalldHbHA Npabnembl iHTarpaubli TpaHCrpaHivyHbIX MirpaHTay ratel MaxaHiam,
Ha Malo OyMmKy, 3bsiynseuua BenbMi wWMaTabsuanbHeiM. Bosbmem npeiknag Qyponsl i narnsasiMm Ha MsiHe siKk Ha iH-
wasemua y ITanii npbiknagHa copak ragoy tamy 3 ycéin agnasefHan GropakpaTbldHaw nyxTow (Bisami, Bigami Ha
XblxapcTBa i r.4.). 3apas a mary BonbHa npblexalb Kyabl 3ayrogHa, kab npauaeaup i Xbiub, 60 Mbl Yce cTani aypa-
nevuami. MNpa3 naniTel4HyO iHTarpaubIio “mirpaubis” nepateapaeyua y “mabinbHacbLUb” | 6onbl He cknagae aHiskan
npabnemsi.

KpacamoyHbl npbiknag — nanski. Konbki A3ecauiroasbassy Tamy nanski yenpeiManica ¥ Belrnaase HeneranbHbIX MirpaH-
Tay, ane 3apas siHbl pasrnsgatouLa sik npocta MixkHapogHa mMabinbHbIs aypanenubl. Mbl 6a4biv, LWTO Naao6HbI NaniTelYHbI
nparpac agbbiBaeyua Takcama y AMapbilpl, I'Iay,qHéBa-cho,qHﬂﬁ A3ii, HekaTopbIx YacTkax AQpbiki.
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But in contrast, you could easily think of an image of thousands of successful Turkish businessmen, globally mobile
managers or IT-experts of international businesses or married law-abiding refugees in Germany, who settled down and well
does his job. In all level — upper, and middle and lower class people — you find a lot of cases of successful immigrants,
but these rarely enter discursive level and become images.

It has been scientifically proven in Germany, Spain, the UK, the USA that immigration is good for economy. It has really
positive impact on GDP and net fiscal income, and this scientific evidence is very clear indeed.

It is often said that immigrants are taken jobs. The opposite must be promoted: they create more jobs than they take. In
the UK 100 immigrants create 120 jobs, i.e. immigrants create 20 jobs more.

The point | wish to make is that we need to reimage migration, in the media and in politics, emphasise all these issues
of success and the positive impact migration has to contributed to a change of public opinion.

And finally, If it is agreed that we want to live in the integrated world that sharing common goals and values such as
freedom and economic prosperity, in short, if we want globalisation, then we must accept that we cannot get a globalization
without migrants. If we want this world we are to accept that people move and are free to move

— Would You recollect, how old is the prevailing now tendency to represent immigrants and illegal workers as
danger to security and national economy and how long does the support to immigrants exist in Germany? Are
both the repressions concerning illegal immigrants and, as a consequence and counterforce, “Kein Mensch ist
illegal” and similar movements and organisations — only a recent phenomenon?

— The 1%t xenophobic policy in history was anti-Chinese policy in the USA and Canada in 1880™. In 1880™ anti-Polish
xenophobia was introduced in Germany. In 1905 the UK adopted anti-Jewish legislation. These examples attempt to go
on, go on and go on.

Xenophobia and hostility towards immigrants is fundamentally related to the concept of the modern national state, with
its breakthrough in 1850-1920. After World War | all European empires have been transformed to modern national states.
The part of MNS is idea of the national citizenship. Where you have citizens you have also non-citizens, inclusion and
exclusion is a pair.

Furthermore, hostility is much related to economic development. There was no hostility in 1950-60th when Europe
needed migrants to rebuild devastated continent.

Only after 1973, and in response to an economic downturn, aii Northern European governments introduced recruitment
stops, and an increasingly hostile immigration policy.

As for “Kein Mensch ist illegal” and similar movements, immigrant support organisations exist since 1980th and really
become strong during early 1990th. Before German trade unions, left wing parties, human rights activists ignored and ne-
glected the issue of migrants and turned blind eye on this topic and it basically changed only 15 years ago.

But immigrants’ self-organisations and campaigns against dicrimination, in all European countries, exist since the early
days of immigrant arrival.

— It would be also interesting to know Your theoretical and political background. Would You mention some
theorists who influenced Your personality and Your academic research? How did You become aware of the prob-
lems of immigrants and the totalitarianism of migration control?

— | am coming from a social historical backgound. My first research was devoted to social history of Europe. | have to
name the so-called English radical social historians Thompson, Hobsbawm, Rude. — who are the most prominent | think.
| then studied social movements of ethnic minorities, so-called “black minority” in the UK. It is not a huge step from ethnic
minorities studies to look on the issue of migration and immigration. | translated social historical methodology into the
sphere of migration studies.

In terms of sociology | must mention Zigmund Bauman, whom | appreciate, Bordieu. | have taken Italian “operaismo” or
in English “workerism” in which Toni Negri is a certain figure.

— We realise, that it is impossible to achieve global justice (not only in the issue of immigration) without global
and radical change of our world-system. Yet, do You see any provisional but necessary measures and probable
directions towards the solving of the problem with immigrants and borders within contemporary state of affairs?

— The question of the future of the world so to say! There are 3 themes which need to be discussed.

1. Political integration.

2. Global distribution of wealth and income.

3. Methodology of sustainable policies.

| will briefly comment each of them.

1. Political integration. In order to tackle the problems of integration of border-crossing migrants | find this mechanism
very promising. Let’s take an example of Europe and we’ll see | would have been a foreigner in Italy some f years ago with
all the related bureaucracy (visas, residence permits, etc.). Now | can freely come there to work and live while we have
become Europeans. By political integration migrantion is turned to mobility and no longer causes any kind of problems.

An example of Poles is obvious. Some decades ago Poles discribed stereotypicaly as illegal migrants, but now they are
just internationally mobile Europeans. We have similar political progress going on in America, South East Asia, several
parts of Africa.

| cannot see the political integration can stop. In theory it can go on till all the world is politically integrated. It will be global
mobility.

2. Itis widely agreed even by the World Bank that the situation of the rich North and poor South is an express of injusties.
There are good reasons and arguments of thinking of a global system of redistribution, through, for example, minimum
income, citizens income. Redistribution between wealthier and poorer countries which works in the European Union in the
far future can, in principle, work globally.
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A HA gymato, WTO naniTbluHasA iHTarpaublia CrbiHiLUa. TaapaTebluHa fAHa MoXa npausresauua nakynb He ab’sgHaeuua
yBecb cbBeT. [[aTa 6yase rmabanbHas mabinbHacbLb.

2. ArynbHanpbi3HaHa (y TeiM niky HaBaT CycbBeTHbIM 6aHkam), LITO CbiTyaubld 3b iCHaBaHbHEM 3aMoxHae [MoyHaubl i
6eaHara MoyaHs &cblb NpasBaii HecripaBsaniBacsLyi. EcbLb BaXHbIA NPbIYbIHbI | NAACTaBbl, kab Napassaxallb HaJ Aacsr-
HeHbHEM MiHiManbHara rmabanbHara gaxoay, Aaxo4y rpamafssiHay i cbicTaMan nepapasbMepkaBaHbHs. [Mepapasbmep-
KaBaHbHe NaMiX 60nbLL 3aMOXHbIMI | 6onbL BGeaHbIMI KpaiHaMi, LWTO CEHbHS axbilubUsaynseuua y Jypasbsse, y Aanékan
6yay4biHi Marno 6 Obilb NalbipaHbIM Ha YBECH CbBET.

3. YcTonnisas mataganéris pacnpauoyki nanitelki. 3a cTanom, A3e npbiMaroLuLa palaHbHi, NaBiHHbI ObiLb NpagcTay-
neHbls Yce Baki, AKX 3akpaHae ratas caublsinbHas npabnema. Kani pawsHbHe npbiMaelua Tonbki agHelM 6okam, AblK
acTaTHis OyayLb Yy raTbiM pallaHbHi ObICKPbIMiHABaHbIS, HE3ayBaXaHbIs | NacTayneHbist ¥ HEBbIrOAHAe cTaHoBgilwya. Kab
nepaagoneLb raTylo cknagaHacbLp, yce 6aki — 6i3Hac, npadcatosbl, apraHisaubli mirpaHTay i 6ecnpavuoyHbix i r.4., NaBiH-
Hbl 3bbipalLa i BbinpauoyBalpb pallsHbHeE, NpbliiiManbHae ans ycix.

— Ha maro dymKy, HalinenuwbIM iHCMpPyM3aHmMam cynpaub nepameapaHbHs iMizpaHmay y axesipay (victimization)
écbub ix ynacHasi nanimeiyHasi akmblyHacbyb (8si00Ma, canidapHacbUb 3b iX 3Ma2aHbHEM — P34 HeabxoOHasi,
asie nanimbIYHbIA Pyxi iMiepaHmay i canidapHacbyi 3b iMi nagiHHbI Npayasayb pa3am, siK POYHbISI MapMH3PbI)...

— A yK0 Ka3ay HaKOHT neparBapaHbHS iMirpaHTay y axsapay. Yacam gacrtaTkosa Tomnbki acbBATNILbL Nepaj rpaMmajs-
KacbL0 TON CTaHOYYbl YNMblY, LUTO SiHbl aXbILbUAYNSAOLb HA HalbIs KpaiHbl. ApraHisaubli nagTpbIMKi iMirpaHTay naBiHHbI
pasrnsgaub MirpaHTay Ha TorbKi Sk NpockbiTay Aanamori, Kyt sHbl npanaHytolb. HA Tonbki MirpaHTam natpabHas gana-
Mora, arne i HaM A3ens facArHeHbHA Nocbnexy HeabxoAHbIA MirpaHTbl. Y HeKaTopbiX KpaiHax raTbl pyx 3bsynseuua
YKO facTaTkoBa MOLHBIM, SIK, HAMNpbIKNaz, pyx YapHackypbix i imirpaHTay 3 asisukix kpainay y Bsinika BpbiTaHii, anb60 pyx
y NaaTpbIMKY iMirpaHTay, LWTO HA Maloub AakymaHTay, Sans-Papiers, y ®paHubli.

— Bbi y03enbHivani i yo3enbHidaeuye y wa3paz2y apeaHizaubisty i iHiubismbieay (Picum, MediNetz,
Antirassismusbiiro Bremen, Rosa-Luxemburg-Initiative, Statewatch), wmo 3alimaroyya npabnemai imicpaubli. Lji
He nazadsinics 6 Bbl kopamka anicayb ix 03eliHacbUb? Lji néaka y HameukKix yHieapcbimamax cnany4auyb nasi-
MbIYHYO | akad3aMiyHyto d3eliHacbyb ?

— Antirassismusbliro Bremen — rata MsicLlOBas! iHiLbIATbIBA, NpbiCkBeUYaHas abapoHe caublAnbHbIX | NaniTbiYHbIX Npa-
BOY Mepll 3a Ycé wykanbHikay npbiTynky ¥ Bpamane. MediNetz Takcama MsicLioBasi apraHisaubisi, WITO 3abscbne4sae
M3AbIYHYI0 NAATPLIMKY ANA HeneranbHbIX imirpaHTay. Picum — rata pasemeluyaHas y bpycani aypanenckas mikHapogHas
HAYpagaBas apradisaubls, WTO 3aimMaeula npabnemami caukeisnbHara i topblablyHara CTaHoBilLYa HerneranbHbIX iMirpaH-
Tay y KpaiHax Jypa3sbBssy. AHa nepaTtBapaeuua y agnasegHik Pagsl 33 na nbiTaHbHAX yuekavoy (ECRE), ane ¥ aadbl-
HeHbHI Aa HeneranoHae imirpaubli. Rosa-Luxemburg-Initiative — rata HauplsHanbHasi pamayHas CTpPyKTypa agyKalblHbIX
i camaagykaubINHbIX HILBIATBEIBAY, HaKipaBaHbIX Ha BbIpaLU3HBHE Ldnara wapary caublsanbHbIX i NaniTbi4HbIX Npadnemay.
Statewatch — rata pasbmMellyaHbl ¥ JIéHAaHe aypanericki Yacomic, NpbICbBEYaHbl KPbITblMHAMY pa3rngay nanitbiki 33 3
rneasilya gamakparbli, abapoHbl NpaBoy YanaBeka i npaBoy iMirpaHTay.

LLiTo gaTbiybiLb anoLHsAra NbiTaHbHSA, AblK TAKOe CnanyyYdHbHE CIyXbiLb KPbIHiLL@ HaTXHEHbHS AN KoxHara 3 aboaByx
Bigay A3enHachbLi, cnpbisitoybl ix 6Gonbluai NnéHHackLi. Ak HaBykoyua st abaBsidaHbl aacodBaLb pyxi, acabniBachbLi i npaua-
Cbl p3anbHara xblubld. 3 akagsMivHara rneasiluya nepakpbhkaBaHbis (cross-road) Bigpl A3eHacbLi MOryLb pasrnggauua
sK doopma Takora aacoyBaHbHSA. YCé, WTo A pabnio, HeadknagHa ykrodaeuua ¥ Mae akagaMivHbisg gacbiedaBaHbHi. A
He Mary axblUubUsynslb AacbnefaBaHbHi, He 3HaxXoA3A4bICA Y KaHTakLUe 3 TbiMi, Npa karo 4 niwy. Kani a niwy, s agyysato
abaBs3aHbHe, S NaBiHeH OblLb YN3YHEHbIM, LiTO Mae npaupl iM AanaMoryub. [[3Ta Mol Nornsag HakoHT npadaciiHae aTbIKi,
SK caublénsara mirpaubli.

— [3sakyem i cnadssiemcsi Ha nNaéHiHyio cynpauy.

lbimanHbHi 0ns inmapsito cknani Kipein KacbusH Obi Boribea MapmbiHeka.
3 aHeenbckal nepaknay Csapael bozdaH.
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3. Sustainable methodology in policy-making. All parties who are affected by a social problem must be represented
around the table. If the only one party decides others will be neglected, not respected and disadvantaged by the decision.
In order to overcome this tension all parties — business, trade unions unemployed, migrants, etc — are to gather in order
to get the solutions which are acceptable for all.

— To our mind, the most important thing, that helps avoid the victimization of immigrants by any other demo-
cratic movement is their own activity (of course, the solidarity with their fight is necessary, but these politi-
cal movements should work as equal partners). Are there any preconditions for such independent (selbstandig)
movement of immigrants in Germany/Europe?

— As for victimization of migrants, | have already answered to this question. You need to highlight positive impact it has
on our countries.

Immigrant support ogranisations are to understand migrants not only as claiments of aid but that they can offer. It is not
only migrants need the aid but our success need migrants.

In certain countries this movement is strong, for example black and asian movement in the UK, or Sans-Papiers move-
ment in France.

— You have been (or You are) a participant of a lot of organisations and initiatives (Picum, MediNetz, Antirassis-
musburo Bremen, Rosa-Luxemburg-Initiative). Would You like to describe shortly their activity and the character
of Your participation? You are also a co-worker of “Statewatch” — is it easy in German universities to combine
radical (or different from that one, presented by establishment and mass-media as the only adequate) political
outlook and academic activity?

— Antirassismusburo Bremen is a local initiative which promotes social and political rights of mainly asylum-seekers in
Bremen.

MediNetz is a local organization which provides medical support to illega! immigrants.

Picum is a Brussels based European even International NGO which is concerned with the social and legal situation of
illegal immigration in the EU. It is becoming the equivalent to ECRE, the European refugee council, though for illegal mi-
grants. Picum is a Platform for International Cooperation on Undocumented Migrants.

Rosa-Luxemburg-Initiative is a national framework of educationa!l and self-educational initiatives addressing the entire
range of social and political concerns.

Statewatch is a London based European magazine which critically reviews EU policy from the perspective of democracy,
human rights abd immigrants’ rights.

As for the last question, it is inspiring each other, and fruitfui for both activities. As an academician | have a responcibility
to feedback my expety to the people and the movements,. And the other way round, such activities can be taken is kind of
field work, thereby my political and humanitarian activities are immediately integrated to my academic research. | cannot
research without being in contact with those | write about. If | am researching | owe my informants something, | have to be
sure that my works can help them. That is my view of the professional ethics of the sociologist of migration.

— Thank You very much for the interview. We hope for productive co-working.
The questions for the interview were prepared by Volha Martynienka and Kiryt Kascian.
Kiryt Kascian (born in 1982) LLM student at the University of Bremen, Germany; graduated in
International Law from international Relations Department, Belarusian State University. Legal

interests deal with the law of the European Law and legal systems of particular member-states
of the European Union within the context of the law of the EU, EMU, and sociology of law.
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IHTpBIlo 3 acbnipaHTam BAY fApacnaBam KpbIBbIM:
Li BapTa By4biLLa 3a MAXOI0?

Kaneri, xTo 3 Bac xoub pa3 He 3agymnsycs, Lji BapTa exalb HaBy4auLa 3a Mexbl ciHsiBokae Papsimbl? Kyabl Bapta
exaub na HaByKy? A Ui BapTa Haaryn, yniuBaroubl, LITO NpaBa AyXa 3aBA3aHa Ha yracHa HaubIAHalIbHbIM KaHTIKCb-
ue? Ypauuue, Ui He Bbisiynsie ag’e3q CTyA3HTa-NpayHika Ha 3amMeXHbIA CTyAbli IMKHEHbHA 3acTalua Tam Hasaycéabl? 3
raTKiMi NbITaHbHAMI Mbl 3bBAPHYIica Aa cn. fipacnaBa KpbiBora, siki Tonbki rop tamy BapHyyca AOTYIb.

Apacnay BbiBy4ay npaBa Ha HpbigbluHbiM hakynsTaue CaHkr-leuspbypckara assipkayHara yHiBIpCbITITY, siKi
CKOHYbIY 3 YbIpBOHbI Abinnémam y 2002 roase. Macbns, atpbiMayLwbl CTLINAHALIKO af ypaay HinapnaHaay, carnyy
cTyneHi MaricTpa npaBsa (LL.M) Ba yHiBapcbITaTax HoTbiHrema (AHrnis) i YTpaxTa (Higapnaxabl). Mpaxoasiy ctaxaea-
HbHi ¥ MixxHapoaHam apraHisaubli npaubl y XKaHaBe (LLUBanuapbif) i y TaBapbictBe Makca MNnsHka y MioHx3He (Hameu-
YblHa).

Y nap3eHbl MOMaHT flpacnay ckaH4Bae acbnipaHTypy BY 1 3bsiynsieuua BbiknagaHbHIKaM KaTagpbl MiXkHapogHara
npbiBaTHara i aypaneickara npasa. [lapanenbHa nacbnsiBae BbIkOHBaLb abaBA3Ki BbikaHay4ara cakparapa na MxHa-
poAHbIX cTacyHKax 6enapyckain Acaublisiubli NpaloyHara npasa.

— Spacnay, crnayamky cribimaem Haynpocm: Ui eapma 3bsi30xaub na HasyKy 3a MsiKy?

— Ha mato gymky, rata Bapta pabiup 3 wapary npbidbiHay. MNa-nepluae, 3amexHbl agykaublviHbl 4OCbBEA BeMbMi Nalubipae
Kpyrarmnsg. [Na BapTaHbHi WUMaT Ha SKis paybl Y CBaél KpaiHe maasil na-iHwamy. Takcama fadyblHaeLl LaHiub Toe, LUTO paHen
3naBarnacsi 3BblManHbIM — Papgima, cBasiki, csbpebl... Ma-gpyroe, agykaubia Y iHWan kpaiHe Aa3Barnsie BbIBECHLi 3aMEXHYH0
MOBY Ha AKaCHa HOBbI Y3POBEHb i Cra3HaLlb HOBYIO KynbTypy. A He Kaxy Y>ko npa npadaciviHbla HaBbIKi, SKiA MardbiMa aTpbimMa-
Lib Y 3aMedoKbl | YacTa Hemarybiva ¥ benapyci. AnoLuHse, ane HA MeHLL BaxkHae — 3amexHas agykaupbls cyp’é3Ha nagBblluae
Kap’epHblst MardbiMachbLi. [[3Ta Hsl Tak BigaBoyHa npbl LsnepaluHan ceiTyaupli y Senapyci, agHak paHa Ui no3Ha noasi 3b sikac-
Hal 3axogHan agykaubian Gyayub BenbMi 3anatpabaBaHbisi.

— Kydb1 nadayya manadomy benapycy?

— TpappiupiiiHa nivbiLLa, WTo capoq KpaiHay Ctapora CbBeTY Halineniuas agykaublst ¥ Banikai bpbitaHii. A acabicta mey
MarybiMacbLip napayHaLb KaHTbIHAHTamNbHYH | BpPbITAHCKYHO CbiCTaMbI, HaBy4atodbics Y HigapnsHaax, HamevdbiHe i AHrenb-
LWYbIHE. BbIHiki napayHaHbHA — Ha KapbICbLb AHrenbLUYbIHEL. [ns MaHe Hanbonbluy nepakaHayya nepasaran obina Hs Korb-
KacbLb kamnyTapay anbbo kHixkak y 6ionisaTaupbl, WTo 6e3yMoyHa Takcama BaxkHa. ICTOTHel Obino cTayneHbHe BbiKNagaHbHi-
Kay Oa cTyasHTay. Ha KaHTbIH3HbLE BblKnafgaHbHIK CTaBilla Aa CTyA3HTa Kpbllladky narapanisa. KaHeluHe, rata He npbivae
dopmbl Oni3kia Aa “A3egayLuybiHbl’, SK 30apaeLLa ¥ HekaTopbIX HaLlbIX HaByYarnbHbIX ycTaHoBax. Y BpbiTaHii Aa cTyasHTay i ix
MepKaBaHbHsI CTaBsLLa ca 3HayHa OonbLual nawaHan. Haeart kani CTyasHT Ha CaMiHaphbl kayka LUTOChL BijaBOYHa HAMpaBifb-
Hae, BblKnafaHbHik Hs Bya3e Hi ¥ sikiM pase 3b Sro kniub L abpbiBaub Ha naycnose, ane nacnpabye Aasegaula, Yamy CTya3HT
TakK nivblub, i nacnpabye Aro nepakaHaupb. [lyMka koxHara CTyaaHTa écblb BEMNbMi iCTOTHaM Ans BbIKaAaHbHIKa, i iHbl 3aycéabl
3aaxBo4BaloLb CTYA3HTaY Bblka3BalLia.

AnHak Hegaxon By406bl Y BpbliTaHii y ThiM, LWTO raTas KpaiHa He yBaxoagsiub Y LLIsHreHcKyto 3oHy. A Tamy, kab naexaup naBaH-
ApaBaub nag4vac By4o0bl, ckaxkam, y MansHabio ans6o dpaHubito, — Tpaba Opaup Bidy. By4oba y agHow 3 kpaiHay LSHreHcKamn
30HbI afKpbiBae A4apori ¥ iHWbIS KpaiHbl. Y raTeiM CaHbCe BeNbMi o6past kpaiHa MansHabis, 3b sSiKo MoXHa npocTta gabpauua
Aa Banbrii, HameyvdbiHbl, PpaHupli bl Jiokcambypry. PasbBiubLUE Hegaparix asisaniHiay, Takix sk Easyjet.com, gassanse senbwmi
TaHHa nétaub na dypone. MNpbiknagam, 3 AMcTapgama aa MioHxaHa MoXkHa gansueub sypa 3a 40 y aboaga 6aki, a ObiBae —
HaBaT i TaHbHEW.

— AOdHak ebl nepad mbIM, K naexaub y 3axo0Hroro dypory, Hagydarics y lNeuspbypeay. Lli 6bi1o Bawae xadaHbHe CKOHYbI-
ub meHasima [lNeuspbypcki YHIBIPCbIM3M MambiéagaHae HasiyHacbUto mam nayHae “wkonbl”, nenwae adykaubiliHae 6a3bl,
WbIPOKIMI Mag4biMachbUsiMi Mpakmbiki?

— Ycé nepanivyaHae mena Anst MsiHe 3HayaHbHe. [noc pamaHTbIYHBI BOOpa3 ratara ropaja i >xafjaHbHe Naxbilb camacTon-
Ha, 6e3 6aubkoy. LLikona npaBa Tam canpayael MmouHas. benapyci cnatpabilua nayHbl Yac, kab 30yaaBalb HellTa nagobHae
na yspoyHi, 60 TpagpiubIiHa LWMAT NAPCNaKTbIYHBIX ManagpbixX noasen 3a caBeLkan ynagan 3b benapyci sbskmpkani y Macksy
ui Miuep.

— Kaeo “6sipyub” 8yubiyya 3a MsiKy ?

— 3 mariro gocbBeny “6spyLb” BENMbMi PO3HbIX JOA3EN, arne HelKis aryrnbHbIst KpbITapbl MOXHA TakcaMa Bbl3HaubiUb. Haii-
nepLu, Tpaba MeLb JOOPYIo 3aMexHY0 MOBY. HameLkas Ui copaHLyckas MoBa aaqbIHSAIOLbL A3bBEPbI Y 6ACNNaTHYIO BbILLSNLLIYIO
apykaupito HameuubiHbl Ui ®paHupli. [Jobpas aHrenbckasi 4as3Bonilb NPaTaHAaBaUb Ha CTYASHUKI OineT HA TonbKi ¥ aHrenb-
CKaMOYHbIX KpaiHax, ane i y iHwbIX, Takix 9k HigapnaHapl. Ag3Haki Takcama BakHbIs, acabnisa kani ¥ Bac YblpBOHbI AbINMEM i
PO3HbIsi y3HarapoAdbl i Npa rata MoXHa Hanicaup y cBaim CV. IcToTHa, acabnisa y 3LUA, meupb iHLWbIS AacarHeHbHI — nyGnikadi,
yasenbl Y PO3HbIX KOHKYpCcax, MpaekTax i iHiLbISTbIBaXx.

— A wmo pabiyp, kani Hama epowadl, kab nnayiyb 3a adykaubio?

— Canpaygbl, raTa agHo 3 Kro4aBbIX MbITaHbHAY Ans abcantoTHan GonbluackL HalbIX CyanyblHbHiKay. Ane Ha YCcé Tak
OpsHHa. Byubiyua ¥ 6anbLublHi KpaiHay kaHTbIHAHTanbHam Jyponbl, Hanpbiknag y HameudbiHe anb6o dpaHubli, MoxHa bsic-
nnatHa. Ha xbiubLé 6anblublHA CTYASHTay MatoLb MarybiMachkLb 3apabnsub nagnpauoykami. 3pasymena, WTo rpouay oyase
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GpakaBaLip, ane npaxbiLb MOXHa. Ha nagbinnémHyto agykalblio, CKaXam, Ha MaricTapcKyto CTyMeHb, MOXHa 3HaNCbLj CThIMN3H-
Ablto. CTeINaHAbI Tpaba LyKaLb npasb IHT3pHIT — Ha CnaLbIsNbHaX canTax i canTax YHIBIpChITaTay. ALY npacbLein 3HancbLi
CTbIN3HAbI0 Ha PhD, acabniBa ¥ ToOxHiYHbIX i HATypanbHbIX HaBykax. 3pa3ymena, kani Bel Aa yacy HanicaHbHs AbicapTaupli
yaynseue 3b cabe HeluTa 3 rmeasillya HaByki.

— PawsHbHe npbiHImMae. 3 yaz2o nadaub nadpbixmoyKy 0a 8y4obbl y 3aMexKbl?

— Tpaba BbI3HaYbILLA 3 MOBaW HaBy4YaHbHS | NpbIKNagaLb HamaraHbHI Aa sie yaackaHanbBaHbHS — Npas panaTbiTapa, Cry-
Xatoubl pagbl€, rmea3sybl TINEBIsilo Ha aanaBeaHan MOBe i LLyKakodbl CypasMoyHikay. Hannenwsl BapbliSHT — rata 3acBoilpb
O3bBe 3axodHeaypanenckis MOBbI: aHrenbCKyto i HAMeLKyto/dpaHayckyto. Ma gpyroe, Tpaba yBecb Yac npauaBaub Ha cBaé
CV — 6blUb aKTblyHbIM Ba YCiM, Y YbIM TOMbKi MOXH— YA3ernbHiYaLb Y kaH(ap3aHLbIsX, nicaub apTbikynbl, 6palb ya3en y HaBy-
KOBbIX ypTKax i raTak ganen. Ycé rata Benbmi fobpa Oyase rmagsenua i paHa Ui no3Ha gackLb NnéH.

— Lii écbupb Halinpacbuelwb! Wrsx mpaniub npayHiky Ha 3amexHbisi cmyobli? L{i écbub Ha 3axad3e admbicriosbis npazpambl
0ns Benapyci/Ycxo0Hsal 3yporibl?

— lMpocTbIx WNSXoy HAMA, SK | agsiHara pauanTy. Tpaba nacTtasiub cabe MaTy i icbLi Aa sie. EcbUb wapar nparpamay, y sikix
MoryLb 6paub yasen 6enapycel. Hekatopbis 60nbLL BAAOMBIS, Sk 6pbiTaHckast Chevening ui AmapbikaHckas Muskie, a HekaTo-
pbisi MEHeR, Hanpbiknag, ransHaskas Huygens. Lmat manaBagombix nparpaMmay MoXxHa afllykaub Y IHTapHaLe.

— L{i y3bHikani y Bac uspkkacbUj 3 3aMexxHbIMi Mo8aMi naddyac Hasy4aHbHs1? Maeyua Ha yea3e, wimo raycsi03EHHasi NeKcbIka,
Hanpbikiad, aHeernbCKasi, icmomHa po3bHiyya ad opbiOblidHae mapmiHanéaii?

— Canpaygel, sik 6bl MOBY He BbiBy4Yay [OMA, Ha MPaKTbILbl LsPKKackL y3bHikatouk, acabnisa cnavaTky. Ane npasb MecsiL,
iHTOHCIyHara narpyaHbHs Y MOYHae acapofsbase npabnemay CTaHOBIiLLUA 3HaYHa MeHel. AgHak CroyHik ycé poyHa BapTa
TpbiMaLb nodau ;)

— [3e nicaup Obicapmaupito?

— Kangpelgaukyto, anbbo, sk 3BblbaiHa Ha3biBaeuua Ha 3axaaze, PhD (Philosophy Doctor), Ha mato aymky, nenen nicaup
Ha KaHTbIH3HbLE. Cnpaea ¥ ThiM, LUTO Karni Bbl 3bsiynsieliecs AakTapaHTam (ansbo na Hawamy acbnipaHtam), y BpbiTaHii Bam
Tpaba nnauiub 3a HaBy4YaHbHE rpoLubl. Kani Bbl nilaue AblicapTaubiio Ha KaHTbIHAHbLIE — CkaxkaM, y ManaHapli anb6o Hameu-
YyblHe, — BaMm Oya3e abaBaskoBa BbinmovBalLla AakTapaHUKas CThiNaHAbIS, skas Aa3Bofilp AacTaTkoBa HapMarnésa Xbiub i
TpoXi NaBaHApasaLpk na Jypone.

— Llimo pabiyp nacksi 8y4obb! y Syporne?

— Afakas Ha nbiTaHbHe “Ui BApTauua?” écblb HeagHas3HauHbIM, | KOXHbl Sro Bblpallae na-csonmy. Harvnepu, tpaba 3spa-
3ymMeLb, A3€ BaM HanbonbLll kaMopTHA AyX0Ba — Y 3aMeXcokbl Ui Aoma. [pyroe nbiTaHbHe — Bbi3HaYbILLa 3 arysibHbIM y3-
poyHeM amOiubIsty: Kani Bbl XXagaele cTaub aniTait i Obilib Ha NepLUbIX ponsx (NaniTbiMHbIX, FpaMaa3kix Ui Skix 3ayrogHa), To
6e3ymoyHa Tpaba BApTauLa Aamoy. 3ayBaxy agHak, LLTC rata HanayHa He AaTblybilb TAOXHIYHbIX HaBykay — 60 y ratan cgapbl
“BblOiLUA” Y aniTy npacbLel Ha 3axaase. Kani Bbl Maele cbLinmbis natpabaBaHbHI, SKiS BeiIMsApatoLua raroyHbIM YblHaMm CTa-
GinbHbLIM Y3pOYHEM MaTapbisinbHara 4abpabeiTy, To Bam, HanayHa, 3axoyauua 3actauua 3a byram. Ane Tpaba meub Ha yBase,
LITO Aa KaHLa CBaWro XbIUbLS Bbl 3aCTaHELIECst 3aMexXHiKaM i BeNnbMi BbiICOKa MpacyHyLla ¥ Bac Haypag ui atpeiMaeuua. fa
Taro X, OyayLp npabnemMsl nNcbixansridyHara xapaktapy.

— [sskyem, Spacnay. Crnadssemcsi nabaysiyb Bawbisi nybnikaubli Ha cmapoHKax Hawbix bnixaduwbix Hymapoy. [lnéHay
Bam!

Xovauua crnagsseauua, wio dirypa Sipacnaea igdHTbichikye 3HaKaByo T3HASHLUbIK — 3bsiyNIEHbHE HOBaW reHapaubli bena-
PYCKiX rymaHiTapbisty, WTo uaHiLbs BEObI n JOCBBE[ Ha cTonbki, LTO raToBasi MaTaHakipaBaHa BaHApaBaub na ix HabblLpLE
Ha YCiX KaHTbIH3HTaX, ane Y TOW »a 4ac Hsa rpabye pogHbIM Opbl MparHe 3acesup Yycé HabbiTae Ha YybiHe ¥ rmeby benapyci.

T'ymapebly Ynadsicnay benagycay.

Interview with Jaraslau Kryvoj, a PhD Student
of the Belarusian State University: Is Studying Abroad Worth It?
B ULADZISLAU BIELAVUSAU

Review of the interview (full version available in the Belarusian part of the journal):

Jaraslau Kryvoj who has succeded to study and pass internships in lots of different countries (Russia, Great Britain,
Netherlands, Germany, Switzerland) is interviewed on numerous aspects of studying abroad. The whole interview is
targeted at post-graduate students and young lawyers in order to familiarize them with merits and drawbacks of studying
abroad as as well as to provide advice on the relevant issues of foreign education.
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KaHTakTbl 1 iHpapMaupbis ana oyayybix aytapay

E-mail
Hacbinariue, kani nacka, 3ayeari i npanaHoBbl Ha praunik@praunik.org.

TanedoHbI

[aHHa Bacinesiy, MaH3axapka na MapKeTbIHTY 1 AadblHEHbHAX 3 rpamag3skacbLto: +375 29 753 67 36
Ynapgicnay benasycay, ran. pagakrap: +375 29 678 33 38

[aHHa XXapabuosa, pagaktapka: +375 29 403 44 92

IHdapmaubia gna aytapay

PapakubiHaa nanitbika:

Papaktapckasi paga yaconicy 6yase pagas anybnikaBaub Ha caiiue “lNpayHika” 6enapyckamoyHbisi anbbo aHrenbcka-
MOVHbISt (A8 aHrenbCcKan BapcCii canta) TIKCTbl Managbix agMbicrioyuay 3 npaea i nanitanérii. AgHa 3 ranoyHblx MaTtay
Hallara npaekTy — panpa33HTOYBaLUb TpbIOyHy Ans 6enapyckamoyHae topblabldHae i nanitansariyHae aHaniTbiki, He ab-
uskapaHae abapaublisiMi KansHisinbHara MbicbneHbHs. “INpayHik” He abMskoyBae kona ayTapay agHo CTyA3HTaMi npasa
" nanitanérii, y im Maloub MarysimacbLb anybrikaBaub CBae TIKCTbl YCe Thisl, XTO iMKHeULa “MbiCbnilb-na-6enapycky-in-
Asens-benapyci’: an BbINyCKHiKOY topdakay Aa AaKkTapoy HopbiAblYHbIX HABYK, afl TaapaTeikay ctanivyHbix BHY ga npaktbi-
KytoubIX MpayHikay 6enapyckix MacTayak. Toe X AaTbiybluLa agyKaubliHbIX NagMypkay (caupianbHas inasodis, rictopbis
i r.A.). Yaconic — npaekT BansAHTIpPCKi, TaMy p3faKLbis HS Mae MarybiMachLi BbiNnoYBaLb CBaiM ayTapam raHapap.

Mpbl nagbopbl TaKCTay Mbl iIMKHEMCS NakigaLb SK mara 6onbLU BOnbHara npacTtopy Ans BblKadBaHbHS LWbIpoKara CnakTpy
nasblupblay, y TbiM NiKy HeTpaabiubiiHbIX. Mbl NivbiM HenpbiManbHan AblICKpbIMiHaLbIlo NaBoafe nepakaHaHbHSAY, y3pocCTy,
HaublsiHanbHacbLj, caubldfibHara N akagamiyHara cratycy aytapay. AgHak Mbl nakigaem 3a caboto npaBa nybnikaBaupb
anbbo He nybnikaBaLb AacnaHbls HAM TIKCTbI, @ TakcaMa He Naa3AnsLb nasbilblio ayTapay bl Bblka3Balb CBae MepkaBa-
HbHi ¥ KamaHTapox-nacnoysax. Pagakupia He HACe aaka3HacbLi 3a 3bMeCT MaTapbisinay, 3bMelluyaHbIX Ha carile Yacoricy.

MaTpa6aBaHbHi Aa maTapbianay:

TaKcTbl NpbIMatoLLa Ba yCix TPOX BapbIsHTax cyvacHar 6enapyckain MoBbI: KMSCbIYHbI MpaBariic, “Hapkamayka”, nauiHka.
Mepaknaa pacenckaMoyHbIX TaKCTay Ha Genapyckylo MOBY MardbiMbl afHO ¥ BbiNafKy, Kani sHbl Nagatouua pagakrapc-
Kav paase Haas3BblYal apbiriHanbHbIMI. Takcama Moryub Obilb pasrnemkaHbl TIKCTbl Ha YKpaiHcKal | nonbckan MoBax.
[acbinariue cBae TIKCThbl, HABYKOBbISI AacbnefaBaHbHi, pPaLaH3ii y aNEKTPOHHbLIM BbIrMsA3e Ha agpac praunik@praunik.
org y cdapmaue Microsoft Word ui RTF. Y pagartak ga TakcTy camora apTbikyra, Kani nacka, He 3abyasblecs aacnaub
KOmbKi ckasay npa csbe: iMs 1 Npo3bBillyda ayTapa, MecLa HaBy4YaHbHS Ui Mpaubl, CbMiC anoLwHix Nybnikaubisy, HaByKOBbIS
Ui NpakTbl4HbIA iHTapackl. [epan ThiM, SK agnpasiis CBOM TAKCT HaM, cnipayasble aro Ha HasiyHacbUb HedaknagHacbuay
i nambinak, 60 3 NpbIYbIHBI 3arpy>kaHacbLi paAaKubli Yaconicy NPaLaCc KapaKTypbl TAKCTA MOXa 3ausrHyLb SroHyro nyoni-
KaublHo.

Pasrnag matapbisnay:

Ha npaugsry agHaro Tbli4HS Nacknis Taro, ik TOKCT Obly AacnaHbl, Mbl 3bBAI3BaeMcd 3 ayTapaM i naBegamnsieM rnpa Hawlae
paLL3HbHE HAKOHT AroHan nyobnikawpli.

Mbi 3b Bsnikal axBoTaw nawbipaeM kona Hawbix aytapay! Yakaem Ha Balubist TOkCTbI!
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Our Contacts:

E-mail
Please, send Your comments and suggestions to praunik@praunik.org.

Telephones

Hanna Vasilevi¢, Marketing and PR Manager: +375 29 753 67 36
Utadzistalu Bietavusal, chief editor: +375 29 678 33 38

Hanna Zarabcova, editor; +375 29 403 44 92

Information for authors.

Editorial Policy:

The editorial board of the Journal would gladly publish on the site of “Prautnik” Belarusian or English texts of young law
and political science students. One of the main objectives of our project is to give floor to Belarusian legal and political
analysis free from colonial mentality. The scope of our authors is not restricted to law and political science students: anyone
willing to “think-in-Belarusian-for-Belarus” is invited. The Journal is a volunteering projects, that's why the editorial staff has
no chance to pay author’s emoluments.

While selecting the texts we try to provide opportunity for the voicing of various kinds of ideas, off-centre including.
Discrimination on any basis, be it age, nationality, social or academical status is not tolerated. Still we reserve the right to
decide whether to publish any text received or not, as well as not to share the opinion of the author and place our com-
mentaries on the texts. The editorial stuff is not accountable for the information placed on the site of the Journal.

Text Requirements:

Texts in all the three modern variants of the Belarusian language (classical, “narkamatika” and lacina) are eligible. The
translation of Russian texts into Belarusian is possible only if the editorial stuff finds them highly original. Ukrainian and
Polish texts could be considered for publishing. Please, send your texts, scientific research, reviews to praunik@praunik.
org in Microsoft Word or RTF formats. In addition to the text provide some information about yourself: name and surname
of the author, place of study or work, a list of latest publications and the sphere of scientific interests. Before sending your
materials, please, check them carefully. Due to busy schedules of the members of the editorial board proof-reading can
delay posting of the article.

The examination of materials received:

Within a week after receiving the text we will contact the author and inform him/her about our decision concerning the
text.

We welcome new contributors! Looking forward to your letters!
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P>pakTapckas Papa

Ynapsicnay BenaBycay
lanoyHbl papaktap

Bakanayp npaBsa, HaBy4aeuua Ha V Kypce agassineHbHs “MikHapogHae npasa” dakynbTaTy MiXXHapOAHbIX CTacyHKay
BOY abl apasaneHbHi insasodii benapyckara kaneritomy. Cnaubisinidyella Ha BbIBy4Y3HbHI 3ypaneickara npasa. [ani-
Ha lpbIabIYHBIX iIHTapacay — npaBa cpofkay MacaBaw iHapMmaLlbli, pblAbIYHBI M3XaHi3M ycTansiBaHbHS OiniHreiamMy
Y PO3HbIX KpaiHax, npayHbls iHCTbITYLbli Qypa3bBady Abl Pagbl 3yponbl, caublisanéria npasa.

Kipbin KacbusaH
3acTynHik ranoyHara pagakrapa

HaBy4yaeuua Ha marictapckai nparpame Ba YHiBIpcCbiTaue BpamaHy, HameuuybiHa. CKOHYbIY agassneHbHe “MikHa-
pofHae npaBa” hakynbTaTy MiKHapoAHbIx ctacyHkay BY. ManiHa topblablyHbIX iHTapacay — npaBa Jypanenckara
3bBA3Y i A3ApKaBay-yA3erbHil, y KaHTIKCbLE aypanenckara npasa, dypaneincki BanoTHbI 3bBA3, caublanéria npasa.

FaHHa Bacinesiu
MaHamkapka na MapKeTbIHIY 1 AadblHEHbHSIX 3 rpaMaa3KacbLito

CkoHYbINa aga3saneHbHe “MIH3MKMAHT Y capbl MidkHapogHara TypbiaMy” dhakynsTaTy MiKHapodHbIX ctacyHkay BAY.
MapanenbHa HaByYaeLUUa Ha aaa3saneHbHi XypHanicTbiki Benapyckara kaneritomy. OkaHamiCcTka-MaH3kapKka 3b Befa-
HbHEM aHrenbckae i napTyranbckae MoBay.

AnsikcaHgpa ParaxbIHcKas
PapakTapka

Hasy4yaeuua Ha IV Kypce agassaneHbHs “MikHapogHae npasa” akynbTaTy MikHapogHbIx ctacyHkay BY. Cnaupiani-
3yelLa Ha BbIBYY9HbHI aypanevickara npasa. aniHa 1opblAblvHbIX iHTAp3cay — NpayHbIs CbICTAMbI TilLNaHCKaMOYHbIX
KpaiHay, NblTaHbHI MiXHapogHae npasacy6’ekTHachLi, MiXKHapoOHbIS apraHidaupli, 3ypanenckas iHTarpaubis.

TausHa ®ap3eeBa
PapakTtapka

Bbakanaypka npasa, HaByyaeuua Ha V Kypce agassineHbHs “npaBasHaycTBa’ topblgbldHara dakynstaty BAY. Mani-
Ha HaByKOBbIX iHTapacay — rictopbis npaBa benapyci, 6enapyckas npayHas TapmiHanérid, akansriiHae npasa.

MaHHa XXapabuoBa

PapakTapka
Bakansypka npasa, HaBy4aeuUa Ha V kypce aaassieHbHs “9kaHamivHae npasa” iopbigblidHara dakynesraty BY. Mani-
Ha IopbIAbIYHbIX iIHTapacay — rpamagasHckae, racnagapyae, npauoyHae npasa, npayHbla acnakTbl 3KaHaMivyHae asewn-
HacbLj.
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