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PREFACE

The rationales of the project 
Belarusian legal journal “Pra nik” is an initiative of Belarusian law students and young lawyers launched in November, 

2004 as an On-line project. This printed issue is regarded as a part of that versatile initiative. The main rationale of the 
project is to make an attempt to overcome the colonial thinking of a great portion of the older generation of Belarusian 
lawyers. The young lawyers, who contribute to this journal, aim at building their legal outlook grounding on the “Belarusian-
European” legal paradigm rather then on the “Russian-Soviet” one. 

Belarusians have deep and rich legal tradition which stems from the Statutes of Grand Duchy of Litva1  (1522, 1569, 
1588), written in the old Belarusian language, which were the most progressive examples of medieval codifi cation of law in 
the Europe of that time. It is interesting to note that the modern identity of Belarusians as a nation has been formulated to a
large extent by professional lawyers: from Kastu  Kalino ski and Francišak Bahuševi  to Ivan uckievi , Raman Skirmunt 
and others. 

Another important goal of the journal is to cover the lack of legal information in the Belarusian language. Today we face 
quite a strange situation when legal literature, judicial analytics and legal news are represented almost exclusively in 
Russian. Unfortunately, Belarusian authorities do not encourage practical use of the Belarusian language, limiting it almost 
exclusively to folklore. Moreover, since 1995 there has been a stable decline in the number of legal courses taught in 
Belarusian in public and private universities of Belarus. As a matter of fact, only the university courses of “History of State
and Law of Belarus” are given (still not always) in Belarusian. The process of judicial terminology research in Belarusian 
is so slow that during the last decade not a single Belarusian legal dictionary was published. This project will hopefully 
contribute to the renascence of the Belarusian language in the sphere of law. 

It was decided to make this edition bilingual with regard to the necessity of presenting contemporary Belarusian legal 
thought abroad. English was chosen to perform this role as an indisputable lingua franca.

The Goals of the project are: 
 To unite the Belarusian-speaking students of law as well as practicing lawyers and legal scholars, who are committed 

to the development of the NATIONAL legal school; 
 To provide a tribune for young specialists of law and political science, who wish to think Belarus-centered and 

critically;
 To popularize and refi ne juridical analysis and Belarusian legal terminology by means of providing legal texts, active 

forum discussions and an on-line dictionary; 
 To share practical legal experience by means of maintaining a forum for discussion and regular on-line consulting. 

Editorial policy 
The Editorial Board encourages publishing new and critical articles and opinions, which might not correspond to the 

opinion of the editorial board. Despite the fact that our project is primarily run by the students of Belarusian State University, 
we welcome all those willing to contribute to our pages in Belarusian or English. We are looking forward to seeing your 
texts, proposals and comments. Our e-mail address is praunik@praunik.org. 

DITORIAL OARD

1 Here and further in the issue the name “Grand Duchy of Litva”, rather than “Grand Duchy of Lithuania” will be employed. The 
former name is evidently closer to the historical truth. The name “Grand Duchy of Lithuania”, by proking direct connotations of the present-
time Republic of Lithuania, is misleading as for the origin and the national structure of the Belarusian-Lithuanian Grand Duchy. In that 
case, the term “Litva” appears to be both a sound and a compromising choice.
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Humanism and the Supremacy of Law 
in the Statutes of the Grand Duchy of Litva 

TACIANA FADZIEJEVA

Taciana Fadziejeva was born in 1984 in Miensk. Bachelor of law at Belarusian State University, 
faculty of law, department of jurisprudence. Her scientifi c interests cover the history of law 
in Belarus, Belarusian legal nomenclature (nomenclature of law, technical terms of law) and 
environmental law.

SHOULD THERE BE A NATION ASHAMED

OF BEING IGNORANT OF HER OWN LAW,
ESPECIALLY OUR FOLK…

    LE SAPIEHA

Supremacy of law and humanism lie amongst the most important law principles in modern legal theory. These are 
universal legal maxims, i.e. maxims, equally typical of all the branches of law. That is the reason they are refl ected 
in the Constitution of the Republic of Belarus. Thus, Art. 7 says it directly — “The principle of supremacy of law is 
declared in the Republic of Belarus. The state, its bodies and offi cials should function within the Constitution and leg-
islative acts adopted in compliance with the Constitution.” Art. 2 is based on the principle of humanism “Any person, 
his/her rights, freedoms and guarantees of their realization are the supreme value and the aim of the society and the 
government.”

The principle of humanism of law (in modern general legal theory) implies legal means to guarantee respect to a 
person, his/her honour and dignity, rights and freedoms. Proper securing of legal guarantees and taking measures to 
safeguard the declared rights and freedoms is a condition to fulfi ll this principle.

The Statutes of the Grand Duchy of Lithuania are monuments to legal thinking of the 16th century. So it is no won-
der that numerous regulations in the Statutes testify to the infl uence of humanistic ideas of the Renaissance and the 
Reformation which brought forth the idea of spiritual freedom. It was the idea of freedom that served as the basis for 
a new humanistic way of thinking which appeared in the Grand Duchy at the times of the Renaissance. Due to their 
close connection, the Renaissance and the Reformation introduced fundamental changes to all the spheres of social 
life. And law was not an exception.

Yet one should not forget that the Statutes are a striking instance of feudal law, hence these statute books in spite of 
all the possible humanism were mostly directed to higher society — magnates and gentry. According to the Statutes, 
though, numerous rights were guaranteed not only to pany-rada, offi cials, gentry and knights, but to petty bourgeoisie, 
and in general to all the civilians as well.

Some rights were guaranteed not only to upper classes and bourgeoisie (as they were in previous acts/pryvilejs,
particularly in Kazimier’s act of 1447 and Alaksandar’s of 1492) but to “inhabitants and to persons by and large of any 
status and position”1 (Art. 2) as early as in the universal act of Žhyhimont Kazimieravi , 1506. These facts directly 
testify to dissemination of humanistic ideas, since the Duchy itself actually remained a feudal state and as such could 
not grant equal rights to the upper and the lower classes of the population. This very act has it: “… the supreme clergy 
(praelatorum spiritalium), as well as princes (saecularium principum), barons, nobles, knights, grandees, councillors 
and other subjects and people of the lands of our Grand Duchy of Litva in accordance with their wish and will … have 
accepted, elected and enthroned … us [Žhyhimont] as the heir apparent and their ruler…” That would be a great uto-
pia to believe that the Grand Duke was really elected by all the inhabitants of the state, since politically disfranchised 
(and not only politically) lower classes could not participate in the elections. However the presence of such a regula-
tion in this act is not at all casual. It shows that Žhyhimont wanted support from all his people, and what is more, it is 
the evidence of dissemination of humanistic ideas.

In the Statute of the Grand Duchy of Litva of 1529 the principle of humanism was realized in the form of securing 
the unity of law for every Litvan subject. The regulation about the unity of law was legally laid down for the fi rst time, 
and this unity was provided by Art. 9, sect. I: “We also wish and hence decree for good and all that all our subjects, 
both miserable and wealthy, of any status and position are to be judged equally by this written law.”2 The principle of 
the unity of law, or universality of legality, is a very important legal principle. The currentBelarusian Constitution has it 
in Art. 22 (“Each person is equal before the law…”) and Art. 52 (“Each person while on the territory of the Republic of 
Belarus should observe its Constitution, its laws and have respect for national traditions”).

The principle of universal subordination to one written law of the state is supported in sect. VI of the Statute, devoted to 
judicial system: “So we decree, that each offi cial should not have the right to judge our subjects another way but according 
to this written set of rights which we have granted to every subject of the Grand Duchy…”

The Statute of 1566 secures the principle of the unity of law in Art. 1 and 17, sect. I, also stating that this law should be 

1 Here and forth the privileges are quoted from: Dahavory i hramaty jak krynicy bie aruskaha fi eadalnaha prava: Dapamožnik / J. 
Jucho, A. Abramovi , T. Do nar, U. Satolin. — Miensk: BSU, 2000.
2 Here and forth the articles of the Statute of 1529 are quoted from: The Statute of the Grand Duchy of Litva of 1529 (edited by
K. I. Jablonskis). — Miensk, 1960.
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applied as well to foreigners on the territory of the Duchy. In Art. 39, sect. III, the ruler promises “to do equal justice to eve-
ryone with no exceptions…”3, where the jury has no right “to favour any part”, and what is required is “simply doing justice 
to everyone”, which supports the clause about the unity of law.

In Art. 2, sect. III the Grand Duke promises “to reserve all the Christian rights and freedoms for all the princes and pany-
rada, gentry, knights, bourgeoisie and all the civilians…” And again it is stated that all the people of the Duchy elected their 
rulers, as claimed in the act of Žhyhimont, 1506.

The Statute of 1588 has it likewise: “we would guarantee all the princes (saecularium principum) and all the civilians 
belonging to the Grand Duchy of Litva and to all the lands in that state all the Christian rights, which they had enjoyed and 
in which they had lived, choosing freely their masters and rulers from their ancestors since olden days…”4. The regulations 
of this article are secured by Art. 5, sect. III, where the Grand Duke takes his oath not to strip his subjects of land, property, 
freedoms and rights. The article contains the following: “And if some thing is acquired or turns to be in breach of the Statute 
in a way, it should be done away with, according to our law and the fair court, by us  and our descendants…”

The principle of the unity of law is secured in the Statute of 1588 in the very fi rst article: “Henceforward we, the ruler, 
promise and warrant judging and treating all our princes (saecularium principum), pany-rada and all the subjects of ours, of 
the higher status and of the lower within that very law and articles, written below… As well as strangers to the Grand Duchy 
of Litva, visitants, and persons howsoever arriving here are to be judged in accordance with that very law…”

The impact of humanistic ideas is clearly felt while reading sect. IV of the Statute — “On misdeeds of all kinds”, devoted 
to criminal law. Thus Art. 3 has it, that in case a defendant’s guilt is in doubt, the court should rather choose to leave him 
unpunished (“… The court however should consider all the proofs scrupulously and in case of doubt it should discharge 
the defendant rather than impose a penalty”). Hence the principle of presumption of innocence was legally secured in the 
Statute of 1588.

In this very section (Art. 11) the age of criminal liability is raised from 14 (according to the Statute of 1566) to 16 years. 
This regulation applies not only to the gentry, but to commoners, which is even refl ected in the title of the article: “On indict-
ing an under age gentleman and commoners for crime”.

Interestingly enough, Art. 36, sect. XIV puts the notion “freedomless servants” ( elad  niavolnaja) under a ban (appar-
ently because “there is nothing more sacred than freedom”, as Sapieha wrote addressing the citizens of the Duchy), intro-
ducing a new name for this category of population — “ elad  dvornaja” (although the essence remains the same). 

Art. 1, sect. XII of the Statute of 1588 (“On murdering a commoner by a gentleman”) has a regulation which reads: if a 
gentleman is caught “close in the tracks” and is accused of cold-blooded murder of a commoner — ”paying no respect to 
civil rights and jeering at God’s creature” (let us recall the idea of life value, which traces its roots back to the Reforma-
tion period) — he “is to be sentenced to death provided there is a good proof”, i.e. apart from money penalty for murder 
(“halo š yna” — a fi ne for murder — which had been provided before) there is a provision about capital sentence.

Art. 3, sect. III of the Statute of 1588 — “On keeping at peace all our subjects, inhabitants of that land with regard to 
their different understanding and practice of Christian service” — is another evidence of dissemination of humanistic ideas. 
Such regulations were not to be found in the previous Statutes. As far as the Grand Duchy counted several confessions 
the Grand Duke engaged himself to keep the state in order, as provided by this article: “We promise to keep the peace 
between all the confessions… In particular, we promise to keep our people, divided by different confessions and service 
practice at peace …”

In fact these are the words from the text of Warsaw Confederacy of 1573, which had no analogues in the Europe of those 
days. At that time Orthodoxy, Catholicism and Protestantism coexisted in the Grand Duchy. It was the gentry who sought 
after the adoption of the Confederacy, which guaranteed liberty of conscience to all the inhabitants of Rzechpospolita.

The Statute of 1588 comes with the dedication to Žhyhimont and “Address to the inhabitants of all positions” drawn up 
by Le  Sapieha. Here the principle of supremacy of law is theoretically grounded and is then realized in regulations of the 
Statute. The principle of supremacy of law means that no one, be he an offi cial or a state structure, is an exception before 
the law, on the contrary, they have to act in compliance with legal rules. Thus, if a government sets general rules of conduct,
it actually restrains its own power. The idea of supremacy of law, which bears relation to legal state, became a real gain of 
legal thought in the 16th century in the Grand Duchy of Litva.

Le  Sapieha’s starts his dedication to Žhyhimont as follows: all the masters (i.e. rulers of the state), who “regardless
of the written statute, executed their power at their discretion”5, were labeled tyrants by people “deterred by their reign”.
It sounds like a warning to Žhyhimont; Sapieha then returns to this idea at the end of the dedication. He writes: “… we 
consider ourselves a happy people… when our masters not only execute their power of their own free will but also serve 
as an example for us, as guardians of common freedom, to observe the law, and not let our master execute more power 
than the law allows…” Thus, any master’s obligation to rule not going beyond the law is stressed. According to the articles 
of the Statute of 1588 the Grand Duke was obliged to act in compliance with its regulations. At least Art. 5, sect. III, dealing
with the rights and property of the inhabitants of the Duchy, has it: “We have no right to grant privileges, contradictory to 
this Statute and its Articles, neither universal nor addressed to particular individuals…”

Referring to Aristotle, Sapieha continues his dedication the following way: “a wild beast governs where a man uses his 
power at his discretion. But where law and statute prevail, God Himself is in power”. However there are people ”who cherish 
their wishes , but reason is not a friend of theirs”, who would be glad to “cast off this bit… and do away with all the rights”.
In this connection, Le  Sapieha gives an example from Roman history. He says: “It happened to some Roman princes and 
youths, when the senators were pondering how they could cast off the hard yoke of emperor or tyrant’s supremacy and 

3 Here and forth the articles of the Statute of 1566 are quoted from: Historyja kanstytucyjnaha prava Bie arusi / R. A. Vasilievich, 
T. I. Downar, I. A. Jukho. — Miensk: Prava i ekanomika, 2001.
4 Here and forth the articles of the Statute of 1588 are quoted from: Statut Vialikaha kniastva Lito skaha 1588: Teksty. Davied. 
Kament. / Edited by I. P. Shamiakin. — Miensk: Bie SE, 1989.
5 Here and forth the quotes are taken from: Statut Vialikaha kniastva Lito skaha 1588: Teksty. Davied. Kament. / Edited by I. P. 
Shamiakin. — Miensk: Bie SE, 1989. — P. 44-45.
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to govern themselves within the written law. The youths did their utmost to hinder that happen, and said that law can be 
deaf and stubborn and cannot tell a poor man from rich. And the king however has mercy and farsight”.  That is why some 
Roman youths think “it would be better to live under the emperor’s reign than put themselves in such danger, when a man 
can be happy only keeping to laws”. Sapieha then explains, “this is typical of self-willed and indomitable people, who are 
scared away by law, opposite to their wanton will…”

At the end of the dedication Le  Sapieha writes, that he “dedicates” the Statute to Žhyhimont III Vasa “as to the supreme 
guard of all the rights and freedoms of ours”; once again it stresses the fact that the head of the state should not only keep 
to the law, but is also to serve as an example to his citizens, be the “guard”, i.e. guarantor of rights and freedoms of his 
subjects.

The regulations in Le  Sapieha’s “Address to the inhabitants of all positions of the Grand Duchy of Litva” have a lot in 
common with the ones listed by the vice-chancellor in the dedication.

The address begins the following way: “Wise men throughout the centuries have been noticing that a respectable man 
has nothing dearer than freedom”6. “Respectable men” would sacrifi ce their property and their lives only not to “be de-
prived of their freedom… like slaves”. “But still that would be not enough only to be independent of a foreigner; one must not 
suffer from domestic enemies either” — Sapieha continues. In order to keep off tyranny and despotism “a curb has been 
invented to suppress the impudent ones willing to persecute the weaker ones”. (Here we can recall that Francišak Skaryna 
expressed similar ideas (by the way, some researchers consider him the author of the fi rst Statute). Skaryna explains the 
essence of law in the following way: “A law or a statute exists for evil people, who would pacify their audacity and would be 
powerless to hurt anyone; and for good people to live peacefully amongst the evil ones”.)

Sapieha thinks that the essence of law is exactly the following: “lest the rich and strong could do whatever they wish. 
Like in the words of Cicero — we are enslaved by law only to enjoy our freedoms” (LEGUM SERVI ESSE DEBEMUS, UT 
LIBERI ESSE POSSIMUS). This regulation is realized in the articles, aimed at restricting the ruler’s power.

Moreover, only thanks to law people can live safely and in peace, without suffering from violence, offence and damage 
to both their health and property, “because it is and should be the result and essence of law to secure one’s good name, 
health and property, without suffering damage”. It is Le  Sapieha’s opinion that the essence of our freedom is that our life, 
good name and property are protected, and no governor could abuse our rights. Because of that, law can be called our 
treasure thanks to which “not only a neighbour and fellow citizen of ours, but also our master can not abuse his power, but 
only to the limits prescribed by law”.

Sapieha ends his address to the inhabitants of the Duchy with a request to “accept” the Statute “with gratitude”, and to 
staff “the courts and tribunals” with people not only “kind and well aware of law” but also those who would “keep the free-
dom we have intact”.

The principles of supremacy and unity of law mentioned above — are new in the 16th century and undoubtedly, they are 
very progressive ideas. However, numerous articles of the Statute are in breach of these ideas (for instance Art. 18, sect. 
III of the Statute of 1588, which deprives commoners, i.e. not gentry, of the right to take up a post in the Duchy). It could not
go another way, because the Grand Duchy of Litva was a feudal state. Nevertheless, the declaration of humanistic ideas 
testifi es to the rise of a new state-legal theory.

6 Here and forth the quotes are taken from: Statut Vialikaha kniastva Lito skaha 1588: Teksty. Davied. Kament. / Edited by I. P. 
Shamiakin. — Miensk: Bie SE, 1989. — P. 47-48.
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“Nature” or “convention”? 
On the foundation of ethics and law 

PIOTR RUDKO SKI OP

Brother Piotr Rudko ski — born in 1978 in Kanveliški (Horadnia region). A fi fth-year student 
of philosophy (Jagiellonian University, Kraków), has a master’s degree in theology, heads 
a Krakow-based pastoral group “The faith and the Culture” and is the recipient of a special 
“Arche” magazine award. Range of scientifi c interests — social philosophy, methodology, 
critical rationalism. (“OP” = Order of preachers = Dominicans) 

“… and I had a dream of a giant grasping a child by his legs in order to smash him against the rock.
— Stop! Think about what you are doing, — I couldn’t help shouting to the man.
— What is that I’m doing? Just want to smash the bastard against the rock.
— But he is a human being! — I was clamouring.
— So what? Let him be a human being — and I’ll kill the human being.
— But one has no right to kill human beings!
The giant, holding the helpless stretched child by his ankle, glanced at me and smiled mockingly.
— No right? Why don’t I have a right to kill him?
— Because … he has got dignity, he’s a personality!
— Are you some kind of philosopher? What do I care for someone’s dignity? I’ll smash him and there will 

be no dignity.
— He … — I was nearly choking, feverishly searching for some other arguments to win the beast over. — 

The child is innocent. He has done no harm to you…
— Ha! Innocent! If I don’t kill him now, he’ll grow up and might want to kill me.
— But try to recollect your own childhood, the time when you yourself were small and defenceless… Think 

about what you would have felt if someone had tried to kill you?
— They were free to kill me. Had I been dead, what difference would it have been to me if they had been 

killing me?
— He is a God’s creation! — I was bawling.
The man thundered with laughter:
— Are you some priest or a monk? You’re a fool. Go pontifi cate somewhere else …. I will kill the child 

anyway.
 This very second, lying in cold sweat and trepidation, I woke up…”

Professor Jacek Filek recounted this “dream” at his ethics lecture for Jagiellonian University. It was meant to illustrate 
the fact, that rational argumentation may not always be effective in ethical and moral issues (as well as in the realm of 
legislature) … Ethics, morals and law are the spheres of life where substantial importance is reserved for will and decisions
rather, than for reason and argumentation.

Nevertheless, ethics, morals and law do not exist in a theoretical vacuum. Human beings are prone to ground their con-
duct and point out the reasons, causes or principles of certain actions. (A brilliant illustration to the propensity is the rite of 
those drinking together: for they ostensibly attach great importance to the question “what are we drinking to?” because “one 
cannot just drink”!) Some actions are interpretable in the frame of custom, culture, values, religion etc. Still a conundrum 
arises: how can we ground the basic principles? Are they embedded into our human essence? Given by God? Or are they 
just a spontaneous consensus, an unwritten arrangement, a convention? It is here exactly, that a knot of misunderstanding 
ties itself, which affects social-political and legal cultures. A great number of problems hinge on the old as the hills dilemma
“nature” or “convention”, or in the wording of the ancient Greeks: “fusis” or “nomos”? 

Our objective is a seemingly easy one — we’ll analyse the “natural right” concept and ascertain its importance (or insig-
nifi cance) to the theory of law. But while analyzing we’ll get to know, that our intention was not just ambitious, but in a sense 
a risky one, for the very concept of “the basis of morals and law” will appear to be quiet problematic and dubious.

1. The analysis of the “natural right” (lex naturae)
1.1 “Nature versus culture”. 

The Latin word “nature” derives from the verb “nasci” — to be born. “Natura” is a verbal in the future tense. Its primary 
meaning is something that is to be born. But in the course of history it has lost its future reference and is now referred to the
past: something born, a totality of natural features, plainly nature. As mentioned before, the opposite of the Greek “fusis” 
(nature) was the word “nomos” (law), though in some contexts “fusis-techne” was the correct opposition. Thus, the opposite 
of “nature” could be techne — craftsmanship, ability to make something new, production. In some cases “poesis” (the origin 
to “poetry”) — human creation — was also the opposite of the “nature”.

Following the etymology, we’ll ascertain the meaning of the expression “human nature”. The human nature is a totality
of characteristics, inherent in a human being, regardless of his will. What class of contrast can that be: what can we set off 
against the nature understood in such a way? There is no doubt that the contrast class is made up by the original (primary) 
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1 S. Thomas Aquinas. In duo praecepta caritatis et in decem legis praecepta Prologus: Opuscula theologica, II, n. 1129, ed. 
Taurinens.
2 Veritatis splendor 48-49 (Joannes Paulus II, Litterae encyklicae cuunctis catholicae Ecclesiae episcopis de 
quibusdam questionibus fundamentalibus doctrinae moralis Ecclesiae. // “Acta Apostolicae Sedis. Commentarium offi ciale”, Decembris 
1993.), .
3 Veritatis splendor 51, .  44 ( ).
4 S. Thomas Aquinas. Summa Theologiae, I-II, q. 94, a. 2. — Taurini 1937.
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meaning of the word “culture”, i.e. something that is to be “processed”, remade or refi ned. Taking this into consideration,
let us peruse the following table. 

Natura (nature, fusis) Cultura (event)

something primordial (primitive); the outcome of conscious action

unconscious, uncontrollable body soul 

matter spirit

brain mind

Neurophysiological impulses, instincts will

determinism indeterminism

inevitability (inner compulsion) Freedom (a range of possibilities)

non-differential status differentiation

potentiality, opportunity Opportunity actualization

The table is in no way a “metaphysical project”, it was created out of purely heuristical motives.
Where should we localize the “natural law” — at the left or right? Or some “third column” is required for it? If so, what kind 

of column should it be, to which category were it to belong? In order to fi nd the answer (at least get close to it) one needs 
to take up the classicists that created the theoretical basis to the natural law concept.

1.2  St. Thomas Aquinas — the classical scholar of natural law.

In fact, here we will trace the ideas of one single classic, not all of them. The one will be St. Thomas Aquinas (1225-
1274), who shaped the classical variant of the natural law theory.

So far, I wittingly leave aside all the alternative variants of the natural law theory (those by Hobbs, Locke, Lorenz, Wil-
son). I do so because while analysing (and criticizing) Thomas’ version of lex naturae, we will mediately, through the critics’
voices, touch upon the competing interpretations. 

The natural law [lex naturae] is nothing but the light of mind [lumen intellectus], instilled [insitum] into us by God. Thanks 
to it we cognize what to do and what to avoid. The light was given to us by God at the moment of creation1. (a)

At the same time Aquinas formulates the human nature in the categories of Aristotelian hylomorphism (hylo — matter, 
raw material and morphe — form), stating, that a human being is corpore et anima unus, a spiritual-corporal unity2. (b)
Thus, “natura” is not understood here as “nature” (in its primary meaning of the totality of physiological peculiarities), but 
rather as body-and-soul, the unity of the two.

The hylomorphic interpretation of the “human nature” is supplemented by Aquinas with the assertion of the natural law’s 
universality and invariability (c).The encyclic Veritatis splendor gives the following commentary to Aquinas’ view: “It is ow-
ing to the soul-and-body unity solely, that we can speak about the universal character of the natural law. Engraved into a 
rational human’s nature, the law is valid to everyone regardless of the historical period”3. 

Finally, we have to take into consideration the separate principles that Aquinas was supposed to take as natural law ex-
emplifi cation. Thus, these principles are to be characterized (better — are characterized) by universality and invariability:

1) doing good and evading evil;
2) the concern about reproduction and staying alive;
3) the expansion and cultivation of the surrounding world’s riches;
4) participation in public life;
5) the search for the truth;
6) doing good deeds;
7) contemplation of beauty4 (d).
The context gives us grounds to think that the seven principles are not supposed to be the full list of the natural law 

principles.
Let us analyze (a), (b), (c), (d).
1.2.1. Analysis (a). The expression “the light of mind” (“lumen intellectus”) functions in the Aquinas’ defi nition as genus

proximus and “instilled by God” (insitum a Deo) as differentia specifi ca. The two fundamental notions (constituting the core 
of the defi nition) are evidently metaphorical, which means they are not defi nite enough as concepts. “Instilled by God” can 
only mark the origin of the “light”. The only conclusion we can make from this is that the natural law is of supranatural prov-
enance, God is its creator and guarantor. Nevertheless the defi nition comprises some information of no small importance 

1  S. Thomas Aquinas. In duo praecepta caritatis et in decem legis praecepta Prologus: Opuscula theologica, , n. 1129, ed. 
Taurinens.
2  S. encyclic Veritas splendor 48-49 (Joannes Paulus , Litterae encyklicae cuunctis catholicae Ecclesiae episcopis de quibusdam 
questionibus fundamentalibus doctrinae moralis Ecclesiae. // “Acta Apostolicae Sedis. Commentarium offi ciale”, Decembris 1993.), where 
Thomas’ doctrine is presented.
3 Veritas splendor 51, see also 44 (opus cit.)
4 S. Thomas Aquinas. Summa Theologiae, - , q. 94, a.2. — Taurini 1937.
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about the natural law, namely, its “patrimony” — the mind (intellectus)5. By using the word “instilled” Thomas refers us to 
the act of human creation, the initial, “archetypical” process related in Genesis. 

The analysis of (a) vividly shows that the natural law doesn’t belong to the left column of the table. Whether it suits the 
right one remains yet not clear.

1.2.2. Analysis (b). Here we’ve got a serious modifi cation in the understanding of nature, which can be illustrated by 
the following order of concepts: (human) nature  the psychophysical unity  matter-body ∧ form-soul  (human) per-
sonality. Glancing at the table now, we'll notice how different is the primal, etymological nature understanding (A) from the 
just rendered (B). At the same time we have to admit that the "nature" in its (B) version cannot be assigned to the right 
column.

Let us try to hypothetically reveal the evolution of the concept of nature in its (A) meaning. In the course of time the notion
has "infl ated", that can be most vividly illustrated with the saying consuetudo est altera natura — “habit is second nature”. 
So far we see that some acquired traits, fi rmly imprinted into human personality and forming the texture of his behaviour, 
begin to be perceived through analogy to the nature, i.e. the innate and rigidly determined qualities. The “nature” grows 
synonymic to the character.

  It was under the infl uence of the classical Greek philosophers’ essentialism, that the concept of nature further deviated 
from its initial meaning. Aristotle, in particular, regarded “fusis” (nature) both as the fi nal cause and the metaphysical princi-
ple — the essence. It resulted in infl ation and syncretism of the “nature” notion. Besides the term being ambiguous (that is, 
in fact, seldom realized), there is one more challenge: how should we interpret this metaphysical (B) exposition? A distinct 
denotation is missing: is it the class of mature, intelligent people that form it? Or is the idea of an intelligent person the very 
sought for denotation? If so, what is the idea, who is it created and formulated by? Or is the totality of human propensities 
(spiritual, psychological) the denotation? What are the propensities then? The connotation is — once again — vague: what 
distinctive features should we ascribe to this “metaphysical” nature, where to does its class of contrast stretch?

1.2.3. Analysis (c). In what way is the natural law invariable and universal? We can provisionally interpret it in two ways: 
A: (c) is the descriptive sentence; B: (c) is the normative sentence. In the fi rst case the invariability-universality thesis can 
be transformed into:

A’: that what we call the natural right has never been de facto changed so far. It is de facto present in all the generations 
and cultures;

In another case: 
B’: what is the natural law is to remain the same everywhere and anytime.
If we concur with the A interpretation and the A’ re-formulation, a question arises: how is it possible to ascertain that the 

principles have not changed somewhere or sometime? The intention of carrying out any historical-ethnical research so 
accurate as to positively claim the invariability and the universal character of the principles would be absolutely utopian. 
Thus, there remains the B interpretation. 

In the writings of St. Aquinas we can fi nd a statement, that it is via the natural law, that a human soul participates
(participat) in the eternal divine law. This “participation” is possible in two ways: per modum cognitionis (by intellectual 
cognizance) and per modum actionis et passionis (by acting and percepting). But because human cognizance as well as 
will and feelings (responsible for “acting and percepting”) are distorted as a result of the original sin, Aquinas differentiate
between three “tiers” of natural law: 1) the principles universally known and compulsory to all; 2) the principles universally 
compulsory but not known by all and 3) the principles neither known to all nor compulsory for any human being. We are 
especially interested in those of the fi rst category.

There is one more interpretational stumbling-block here. If natural law exists in two spheres — cognitive and will-sen-
sual — a question arises about the co-extensiveness of the natural propensities’ object and the good as seen by the mind. 
To put it plainly, are the mind-cognizance and feelings-propensities always in accord in the realm of natural law or is it 
possible, that the mind advises one thing and the propensities — another one? If so, we need an additional criterion to 
settle which “vote” is overriding. And the criterion does exist — Thomas, one of Aristotle’s progeny, puts forward “ethical 
intellectualism” — the prevalence of mind over the will and the feelings. 

It still seems possible to fi nd a third interpretation to add to the second one: C: (c) is the expression of one’s belief, that 
regardless of the cultural background and the epoch people are prone to revere the natural law.

The following conclusion seems to be relevant: the (c) thesis begets two ideas. Firstly, it is the expression of the belief, 
that all human beings possess some moral “resource” (whether it is identical or similar remains a question), and, secondly, 
(c) constitutes a moral imperative for all the cultures to accept and to institutionally establish what is the natural right.

Let us consider what are these resources-propensities, which are, according to Aquinas, universal and invariable. In 
other words, what is the designate of the expression “natural law”? 

1.2.4. Analysis (d). All the seven examples, which form the exemplifi cation of the natural right, pertain to the cultural 
sphere. These principles neither depend on neurophysiology, nor are they implemented through the instincts exclusively. It 
is impossible to fathom their existence without at least basic upbringing (socialization) and minimal refl ection and freedom. 
As they belong to the sphere of culture, why do we call them the law of nature?

Everything is not as simple as it seems to be. “Culture” is the term as ambiguous as the term “nature”. Providing his 
comment to Veritatis splendor, Doctor Maciej Zieba OP notes: A human being, as a psychophysical creature, always exists 
in a certain cultural and political context, but he’s not a slave to any force or structure, whether biological, psychological,
economic or cultural. He remains free from any determinism6. Father Zieba also pointed out the ambivalence of culture: 
culture — on the one hand — can bring about the development (actualization) of human possibilities and the release of 
one’s spiritual potential, but — on the other hand — it also may turn into a system of compulsion, suppressing person and 
favouring the deformations of conscience. The coercion can take various forms: from the “legal” pressure (grounded on the 

5   Intellect is the main domain of natural law for Aquinas, but, as it will turn out later, not the only one. The natural law exists also 
in the sphere of will and feeling, the fi eld of “natural disposition”.
6 Maciej Zi ba. Sumienie ma prawa, poniewa  ma obowi zki. // “Przewodnik po encyklikach Jana Paw a II”. — Pozna  2004. P. 211.



Ïðàóí³ê§
Агульная тэорыя, гiсторыя й фiлязофiя права

20

) , - , , , -
, .

, - ,  —  — 
. :  “ ”?

1.2.4.  ( ). , ,
. , -

,  ( -
) . ,

?
 —  — . “ ” — ,

“ ”. , Veritatis splendor, : “ -
, - -

, , , , . -
”6. :  — 

 —  ( ) ,  — 
 — , .

:  “ ”  ( )
- , , -

. ,
, ,

:  “ ”, 
 — .

? , , -
, , , -

 “ ”, . -
:

1’) ;
2’) ;
3’) .

 “ ”  (1-7), ,  (1’-3’) -
- . ,

, .
, Veritatis splendor,

, : proclivitates ( ), 
motus ( ), propensiones ( - ), dynamismi ( , ) proposita
( - ). - - - ,

 “ ”.
, ?

? , .
 “ ” : “Leges divinae totam legem 

naturalem continent”7, :  ( )  ( ): 

⊃

, , , ?
,  (

), , . “ ” -
, .

, , -
:

- ,  “ ”? , -
,  —  “ ”  — ,

, , ? -
 “ ” , ?

 “ ” , .
,  “ -” ( ) . , -

, !
: ( - )  “ -

” : ? , -
? ?

- , ?
: “ ”  “ ”. -

 ( pars destruens), -
,  —  —  (pars construens). 

6 Maciej Zi ba. Sumienie ma prawa, poniewa  ma obowi zki. // “Przewodnik po encyklikach Jana Paw a II”. — Pozna  2004. C. 211.
7 S. Thomas Aquinas. Summa Theologiae, I-II, q. 100, ad 1. — Taurini 1937.



Ïðàóí³êGeneral Theory, History and Philosophy of Law §

21

legislation of the state) to social-psychological compulsion that expresses itself through public strain and the marginalisa-
tion of those unwilling to bend to the cultural dogmas of that society. If we consider this cultural ambivalence, it would be 
easier for us to understand why a number of scholars are so unwilling to renounce the category of the natural right, though 
the price to pay for this is rather high: it is necessary to assent to the semantical blurriness of “natural law”, resulted in 
interpretational diffi culty.

Are the principles enlisted by Thomas of normative character? It seems that the answer is negative. The principles 
are merely the summarizing description of universal human propensities, the propensities, proper to someone, who has 
crossed the “threshold of refl ection”, has grown capable of conceiving values and acting civic. Aquinas’ catalogue can be 
extended with: 

1’) the use of articulate language for communication;
2’) the desire to love and be loved;
3’) the need for creative work etc.
Both the Thomas’ “digest” (1-7), and the above-presented principles (1’-3’) can be called the natural pre-normative law.

They can, even should, be accepted as the background for norm-creation and are to be taken into consideration by the 
lawmakers, though they are not given norms. 

It is of interest, that the presentation of the Thomas’ natural law concept in the above cited encyclic Veritatis splendour
employs the following terms to convey its essence: proclivitates (proclivities), motus (animation), propensiones (propensi-
ties), dynamismi (inner impetus), proposita (propositions). These proclivities-animations-inner impetus-propositions cannot 
be interpreted as norms, but just as moral “resource”.

Does this signify that the natural law was for Aquinas of pre-normative value exclusively? Or is it the only possible mean-
ing of the natural law in Thomas’ interpretation? It turns out, that here we deal with equivocation once again. In questia 100 
of the “Summa Theologica” moral section Thomas Aquinas states: “Leges divinae totam legem naturalem continent”7, that 
means, the natural law (NL) resides in Divine Law (DL):

NL ⊃ DL

Does NL, residing in DL, remains pre-normative or does it not? 
In this case, NL is to be interpreted as a Decalogue, and a Decalogue pertains to normative law (though it is too general 

in its meaning). Thus, natural law acquires a normative feature. The "natural law" enjoys both the normative and the pre-
normative meanings in Aquinas' system. 

To sum up our analysis, let us highlight the main problem points, discovered in the course of our research: 
Firstly, what is the “human nature”? We are only aware of the fact that it is the human essence that is concerned, but, 

taking into account its “composite” character, we are bound to specify whether we imply physiological, intellectual or 
psychological processes? What is this “norm-creating” trait in a human being that is responsible for the emergence of the 
natural law in its normative sense? The indication of the “psycho-physiological unity” clarifi es nothing. It might just adjourn 
the answer. We are to acknowledge that the “psycho-” is culturally stipulated. Thus, nature is in some way culturally deter-
mined, and the world is bounteous with cultures!

All this leads us to the following: (secondly) the natural law concept bears the “theory cognizing” dilemma: how do we 
cognize this law? What should we do, if different people hold different views of the law? Whose is the right interpretation?

Thirdly, how can we differentiate between the natural and pre-normative law?
There are two answers to these questions: the “destructive” and the “constructive” ones. Let us present the criticism of 

the natural law fi rst of all (that will be our pars destruens), and then try to revise the conception and — partially — vindicate 
it (pars construens).

2.  The departure from nature. Conventionalism. 
2.1. The Critique of the traditional natural law concept from the analytical philosophy stand. 

H. Moor, the father of analytical philosophy, called the moral conceptions, based on natural law, a “naturalist fallacy”. 
“Good is a beyond empirical and thus a simple quality”8. It can neither derive from the nature of a human being, nor from 
the sphere of facts taken in general. The facts are axiologically neutral. 

The term “nature” can be used in the following combination within a specifi c context: “the nature of action”. One can 
fi nd — especially in Thomas’ ethics — the category of the “acts intrinsically wicked” (intrinsece mala). Such acts are, for 
example, a murder or lies, false oath etc. But — as theologian Joseph Fuks SJ, who employs analytical philosophy in his 
grounding, notes — as a result of such actions as murder or lying we get to know only that they result in something evil. 
But a moral appraisal is impossible without considering the intentions and circumstances. As another theologian, Richard 
A. McCornik SJ, says: If we just take a photo of the incident, we’ll learn nothing about the essence of it. The example is 
when one person gives money to another one. This can mean, that he pays back, makes a gift, gives alms, hands a bribe 
etc. Until we fi nd out the objective intentions of a person, we can not defi ne the moral side of the act9. This could be rather 
convincing criticism of the category “the nature of action”, provided we consent to the McCornik’s interpretation of acting, 
namely, that an action is an exclusive aggregate of outer moves and gestures. 

Joseph Fuks also criticizes “the theological form of naturalist fallacy”, i.e. the vision of the natural propensities of a hu-
man being as the manifestation of the normative divine will. According to this mode of thinking stoic Epictetes claimed, that 

7 S. Thomas Aquinas. Summa Theologiae, I-II, q. 100, ad 1. — Taurini 1937.
8 Cit. from Jaros aw Merecki SDS. B d naturalistyczny a prawo naturalne (Josepha Fuchsa krytyka tomistycznej koncepcji prawa 
naturalnego). // „Roczniki fi lozofi czne”, t. XVI, zesz. 2, 1993. P. 77
9 Richard A. McCornick. Some Early Reactions to Veritatis splendor. // „Theological Studies”, 55 (1994). P. 498.
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11 Cynthia S. W. Crysdale. Revisioning Natural Law: from the Classicist Paradigm to Emergent Probability. // “Theological Studies”, 
56 (1995). C. 465.
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beard shaving by men is morally reprehensible, for the Creator’s will was such as men should differ from women by having 
beard. For the similar reasons early-Christian writer Tertulian forbade cosmetics: A human being is not to want any other 
appearance than given to him by God.

The analytical philosophy gave us a chance to realize two major problems, that have to do with the natural law: for the 
natural law to acquire normative status, it has to be somehow interpreted, for the facts remain axelogically neutral. Accord-
ing to Fuks, the answer to the question on the moral appraisal of an act is not given by nature, but rather by mind, which 
weighs up all the pros and cons of various opportunities10. The second problem is that the natural law formula is always 
“subjectised”, i.e. there always exists some subject (or objects), which describes and interprets nature. 

“Human nature, — sums up Fuks, — is blind in the sphere of morals. The human nature speaks of the facts exclusively, 
while it is silent in the realm of values”.

2.2 The Critique of the traditional natural law concept from the evolutionist and historicist stance.

Cynthia Crysdale, professor at The Catholic University of America, notes that the expression the “natural law” can be 
interpreted in two ways. It can signify the according to nature and the according to reason. For the sake of avoiding any 
misinterpretation Crysdale suggests, that the meaning of term “nature” should be restricted to “the aggregate of physical, 
chemical, botanical and zoological manifestations of the human and non-human world”11. 

Crysdale mentions “the transition from the classicist outlook to the historical awareness”. According to the classicist 
mentality, the world is static, once and for all settled in its essence, where the “fortuities” are either negligible “deviations
from the norm”, or the fruit of our hideboundness (for “if to search well”, the logical explanations of these fortuities will be
found).

The above presented observations lead Crysdale to revisionism in the sphere of the natural law. Firstly, she remarks, 
“the manifold of nature, grounding human existence, cannot be simply translated into moral norms. (…) That is why the 
natural law principles are to be sooner superstructured on the human consciousness structures (“mind”), than derived from 
the animal fl air or the biological processes (“nature”)”. Secondly, “as the human intelligence, so one’s moral behaviour are 
relatively free”. 

2.3. “Naturalism” versus “open society”? 
(The critique of the traditional natural law concept from the stance of K. Popper’s liberalism.) 

The issue of natural law interpretation was pivotal for the “open society” theoretician Karl Popper. One of the salient con-
ditions for the existence of the open society was the so-called critical dualism — the ability of the community members to 
differentiate between the “natural law” and the “conventional law”. What does Popper mean by the fi rst and the second? 

The natural law, — writes Popper — describes a strict and invariable regularity, which either exists in nature (and then 
the law is the truthful statement), or there is no such law in the real life (in this case it is false). (…) The law of nature is 
invariable, for they cannot be broken or imposed. They are above our control12.

K. Popper stresses that the natural law — in its (A) meaning — should not be confused with the norms, orders and 
instructions, which regulate human behaviour. Thus, alongside with the natural law, there exists the normative law in the 
meaning (B). The law of (A) type relates to that of the (B) type as the fact relates to the decision:

                                                      fact          —    natural law
                                                      ______        ____________

                                                     decision    —   normative law 

Though Popper mentions that it is possible to use the expression the “natural law” in a normative sense, he states at 
once with the desire for clarity and maximum simplicity so characteristic of him: “The confusion is quite unnecessary”. 

The demarcation between the (A) and the (B) laws is for Popper the criterion of violation: the natural law can not ex 
defenitione be violated or abolished. One can only violate the conventional law. And this is the fi rst reason, why the author 
of “The Open Society” postulates the consistent differentiating between the (A) and the (B). Secondly, even if some law is 
defi ned as natural (in its traditional, Aquinas’ sense), a decision is needed to implement it. 

The reference to the “don’t kill” principle as a “natural law” would be useless if separate individuals fail to agree to respect 
the principle. By analogy, the adoption of the legislation aiming at human live protection does not pass “naturally” (i.e. on its
own accord, without human will), but by way of certain convention, consensus and decision elaboration. The single “natural 
character” of the norms does not make a human being obey it.

Thirdly, the norms and the normative law can be created and established by a human being. (…) We are to ameliorate 
them in case of necessity — says Popper13. And fourthly, it is we who are ultimately responsible for these or those norms, 
that’s why we can not shift the responsibility to God or to the “nature”. 

As we see, Popper’s admonitions regarding the natural law are of methodological-ethical character. 

10 Jaros aw Merecki SDS [opus cit.] P. 82.
11 Cynthia S. W. Crysdale. Revisioning Natural Law: from the Classicist Paradigm to Emergent Probability. // „Theological Studies”,
56 (1995). P. 465.
12 arl R. Popper. Open Society and its Enemies. — New York 1962. P. 59.
13 Ibid. P. 61.
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2.4. The natural law and the political practice.

It would be relevant to present here also the critique of the natural law by modern political philosophy. Let us be guided 
by Ernst-Wolfgang B kenf rde.

One of the problem points outlined by B kenf rde is the seeming “pre-political character” of the natural law. He mentions 
that the German bishops backed Hitler’s party and promoted allegiance among the believers because of their belief, that 
the new regime safely guards the sphere of the natural law. And they were mistaken, for “the political sphere, as well as 
common good, is a potentially all-embracing notion”14. 

The natural law, understood as essential law, embraces a certain minimum, which is basic and has a most general 
character. And in order to avoid the “contentless generality” dilemma, the attempts to supplement the natural law with 
relevant views and theses are frequently made. Thus, the natural law — defying the artifi cially ascribed to it invariability
and universal character — starts to gain the traits of relativity and appears historically conditioned. And that — B kenf rde
notes — contains the danger that the natural law may fall prey to ideologies and various manipulation.

The philosopher reveals the inadequacy of the argumentation based on the natural law on two major issues: of war and 
of private property. As for the war, the natural law necessitates two conditions for the war to be recognized “just” — a proper
cause (iusta causa) and right means (modus debitus). Such preconditions may have regulated the waging of wars in the 
Middle Ages, but in the era of atomic weapons both the “just cause” and the “right means” have grown anachronistic. The 
sequential implementation of traditional law-natural categories in war issues at times brought about absurd inferences. 
Some, for example, justifi ed the use of atomic weapons every time a “just cause” appears, regardless of the fact, that this 
could end in the annihilation of a whole people, if not the human civilization as such. Others, paying more heed to the “right 
means” of waging a war, in the name of the very natural law altogether opposed the idea of atomic weapons creation. In re-
ality, that could result in the disarmament of some and the simultaneous piling up of weapons by others. Thus the principle 
of the “unsteady balance”, acting as the only possible remedy for prolonging stability nowadays would be disrupted. 

The case for the private property bears some slight likeness to the above described one. The difference is only that the 
inadequacy of the law-nature argumentation is proved here not by way of the conditions’ anachronism, but via the absence 
of defi nite sense. The natural law in the realm of private property states only that every human being has a right to have 
something as his private property. While — B kenf rde says — the main problem here is not the question whether the 
private property exists or not (for it does exist in that way or another even in socialist and communist societies), but what 
are the limits of this property and in what dimension it subsists. (…) Thus, the power of the law-nature argumentation in the 
realm of private property ends where the real (…) problems of the implementation of what is right according to the nature, 
and the order of possession means dilemma in particular15. 

All too general a character of the law-nature conception forced the scholars seek for various “afterspecifi cations”, but 
that resulted in more general and trite statements at best. Though these “afterspecifi cations” might sometimes be of more 
baneful aftermath. Such was the case of Pope Pius  and his advisor G.Gundlach concerning the engagement of workers 
in managing enterprises. “Both of them reiterated, that the engagement of workers in managing enterprises thwarted the 
natural law; such practice is totally unjustifi ed (Pius ) or altogether intolerable (Gundlach)”. The practical conclusion is 
as follows: human work is just an “appendage” to property; the employee is absolutely dependent on the one in possession 
of the means of production. “It is diffi cult to think of any more vivid domination of a thing over a human being” — both aptly 
and rightly notes B kenf rde16.

The most curious in the whole story is that after the Vatican Council Pope John  was able to ground the rights of the 
workers to control the enterprise on the same natural law!

Moor, Popper, B kenf rde, Fuks, and Crysdale — the list of the natural law conception critics is by far not complete. But 
the critic presented here shows the necessity to revise the natural law theory and to re-deem the sphere of its implementa-
tion.

3. The revision and partial rehabilitation of the natural law.  

A Polish ethician, professor Jerzy Galkowski, trying to vindicate the traditional version of the natural law, writes the following: 
“…the sources of law (…) are to be searched for in the reality, in the very existence — in a human being, not in the thrust men-
tal constructions, ideas or ideologies”17 — and this quotation is perhaps the best illustration of how the ethical traditionalists 
are committed to one and the same mistake. We can try to somehow understand his defi nition, taking into consideration the 
fact, that the cited article was written soon after the collapse of communism, the period, when human conscience was often 
substituted for ideology. Nevertheless, Galkowski makes here a grave gnoseological mistake. It is not true, that we derive (or 
are capable of it) the principles of acting from the human nature. Even if we do, we derive it from the description of the nature, 
and that seriously alters the understanding of the natural law. It is not enough to state, that a principle x is “derived” from the 
nature, one has to reveal, that the description of the nature, on the basis of which the principle is formulated, presents an ab-
solutely  right and “universal” description. Moreover, one should not forget that there is no direct link even between a descrip-
tion of something and a norm — here stands an interpretation. It is not true, that we can choose between mental construct and 
nature, in both cases we have mental constructs. Right, the “natural law” is also a mental construct! The question is rather: 
what constructs — ideology or anthropology? It is here, that we can introduce the evaluation criterion, though it is not quiet 
easy, for anthropology can be a derivative of certain ideology or at least be akin to ideology. 

14 Ernst-Wolfgang B kenf rde. Wolno  — pa stwo — Ko ció . Wybór i t um. P. Kaczorowskiego. — Kraków 1994. P. 280.
15 Ibid. P293-294.
16 Ibid. P.295-296.
17 Jerzy Ga kowski. Prawo naturalne w uj ciu Karola Wojty y — Jana Paw a II. // „Roczniki fi lozofi czne”, tom XXXIX-XL, zesz. 
2 — 1991-1992. P. 90.
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Speaking about natural law, we can not ignore the “methodological dualism” — a fruit of modern philosophy: David Hume 
introduced the fact-value dualism; Immanuel Kant’s was Sein-Sollen dualism; while Karl Popper spoke about the dualism 
of facts and convention or — in another wording — facts and decisions. There is a prompt division line in modern philoso-
phy between the “world of nature” (Welt der Natur) and the “world of (cultural) milieu” (Welt der Sitten), and in this connec-
tion the new division of sciences into “natural” (Naturwissenschaften) and “spiritual” (Geisteswissenschaften — “science 
on spirits” to be exact) has been put forward.

Another Polish scientist, prof. Andrzej Bronk, writes, that the Hume-Kantian fact-value division and, simultaneously, that 
of science on the one side and ideology, metaphysics and religion on the other is backed by logical positivism, both in Car-
nap’s and Popper’s versions18. There are too many notions enmeshed here without proper discrimination: it is true, that 
as the result of the fact-value division the scientifi c value of the latter was called in question. “Science, free from values” is, 
certainly, illusory but the very distinction of facts from values-obligations is of extreme importance both to science and to 
ethics, social and political ethics especially. The practice of ascribing to some values (and obligations) “scientifi c” statuses 
(for example, the way to communism) has brought about no few problems. The methodological division into facts and val-
ues enables us to expose ideologies. 

The values are in practice the objects of faith (or metaphysics) but that by no means diminishes their existential merit. 
That is why accusing Popper of nihilistic pretensions is inappropriate: If to embrace Popper’s idea — writes Bronk — that 
values (norms, aims, political decisions) can not be derived from the description of this world, i.e. they are beyond our 
rational control, it would be rather problematic to avoid axiologically nihilistic aftermaths, namely, that human action is 
arbitrary and everything is, in principle, allowed19. But professor Bronk at least acknowledges, that the norms are derived 
from the description of reality, not from the reality itself (as it was with Galkowski). But here we encounter one more striking 
controversy: why the impossibility of deriving norms straight from the description of the world brings about the impossibility 
of “rational control”? “The Open society” teems with ethical statements, but Popper himself does not state that they are 
irrational. There is no inconsistency here, for Popper never claimed the scope of ethical refl ection to be out of the rational 
fi eld.

As the traditional arguments for the natural law do not stand criticism, let us introduce a less customary way of its “reha-
bilitation”, combined, though, with thorough revision of the conception.

1. The fi rst way: the acknowledgement of the law-nature principles as a priori synthetical statements. That means we 
accept the fact that they do not derive from experience, though their understanding is dependent on it (Messner’s idea). 

A fi ne example could constitute the evolution of the law-nature principle “do not kill”. In the 10th century B.C., notwith-
standing the existence of the principle, Israel implemented a horrible practise of total annihilation of a hostile nation, no 
mercy for women or children. In the 10th century A.D. there was no such practise (in the civilized world), though the murder-
ous propagation of Christianity was in full swing, followed by crusades a bit later. In the 20th -21st centuries a great many 
human beings condemn any forms of violence, though, undoubtedly, the situation in the sphere of human life protection is 
far from being ideal (let us recollect at least the permission to kill a human being while in a womb). Thus, the “do not kill” 
principle remains the same in the initial idea, while the means of its implementation do evolute. 

2.  B kenf rde himself suggests several constructive resolutions to the law-nature dilemma. As the natural law principles 
are characterized by generality, some specifi cation is required. But “the search for specifi cation does not go via deductive 
deliberation, which is to yield certain result. We are to resort to debate and discussion, employing argumentation”. Moreo-
ver, B kenf rde adds, that no single specifi cation can claim absolute obligatoriness, for there always exists a possibility 
of several solutions to a problem. The degree of “approaching” what, according to the nature, is right, may be measured 
by the level of every single argument’s cogency20. In other words, the conclusiones (deduced conclusions) should be 
replaced for inventiones — “creative” normative suggestions.

3. Polish philosopher Józef Tischner aptly remarks: “A human being, his “nature” remains something unknown”. Human 
nature is liable to transformation and evolution, that’s why the “law of nature” can also change. Human nature is in a sense 
an “open project”. 

That does not imply that certain law-nature imperatives like “do not kill”, “do good, and avoid evil” can be reversed. What 
is in question is the realization of these principles. The implementation of the “do not kill” principle in the 10th century B.C. 
differed greatly from its current variant and it is we in the end who are responsible for more humane and well-considered 
subsistence of the principle. As for the imperative “do good”, it is almost contentless because of its generality, though this 
principle is surely important as a regulative idea. What is this good remains an open question; the answer always depends 
on a specifi c culture and historical era. It, the answer, all the same changes!

*  *  *

Modernity in its broad sense gave rise to two “radicalisms” in moral philosophy. The fi rst is ethica more geometrico 
demonstrata, i.e. the mathematical substantiation of the human behaviour regulators. The other is non-cognitivism, ac-
cording to which “moral values are not the result of knowledge, that could theoretically be open to all, but the expression 
of subjective taste, and there is no use debating on private predilections”21. The fi rst approach can be    (conventionally) 
called modernist: it is characterized by consistent rationalism and a tendency for building up a strong (=deductive) system, 
elements of which are to be closely connected. Ethica more geometrico was formed in its classical version by the enlighten-
ment philosopher Baruch Spinoza. The second approach may (even more conventionally) be called postmodern. “L’etica 
senza verità” — “Ethics without truth” — this Skarparelli’s expression can be interpreted as a symbol of postmodern eth-

18 Andrzej Bronk SDV. Warto ci chrze cija skie. // „Roczniki Filozofi czne”, tom XVI, zesz. 2, 1993. P. 64.
19 Ibid. P.68.
20 E.-W. B kenf rde (opus cit.). P. 300-301.
21 Livia Melina. Sharing in Crist’s Virtues/ For a Renewal af Moral Theology in Light of Veritatis splendor. Translated by William E. 
May. — Washington, 2001. P. 20.



Ïðàóí³ê§
Агульная тэорыя, гiсторыя й фiлязофiя права

28

 “ ”?  “
” , ,  — -

, , , -
 — - .

, -
 “ ” , .

1. : - - -
, . , ,  —  ( -

).
-  “ ”. -

. ., ,  “ ” (
, ), .  “ ” ( -

), , , ,
- . - , , ,

 (
). ,  “ ” ,

.
2. - .

, .  “ -
, ,

”.  —  — “ -
,

,  “ ” , ,
, ”20. , conclusiones

( ) inventiones — “ ” .
3. ,  “ ,  “ ” ”.

, ,  “ ” . -
 —  “ ”.

, , , -  “ ”, “ ,
” . . . . .

-  “ ”  —  — 
, .  “ -

” — , , , .
 — , -

. , , !

* * *

 “ ” . -
 — ethica more geometrico demonstrata, -

.  — - ,  “  — ,
,  [the expression of subjectivie 

taste], ”21.  ( )
:  (= -

) , . Ethica more geometrico, ,
.

 ( !) . “L’etica senza verità” — “ -
” — .

. , -
 “ ” .
 “ ”: , , -

,  (“ ”  “ ”) ,  — 
, , ,  “ -

”.
,  — .

, ,
, , - . , ,

! -
 — ,

.
.

, .
,  2005 .

20 E.-W. B kenf rde ( ). . 300-301.
21 Livia Melina. Sharing in Crist’s Virtues/ For a Renewal af Moral Theology in Light of Veritatis splendor. Translated by William E. 
May. — Washington, 2001. C. 20.



Ïðàóí³êGeneral Theory, History and Philosophy of Law §

29

ics.
The theory of law is to manoeuvre between these two radical approaches. I hope that this refl ection on “the basis of eth-

ics and law” will help to avoid these two radicalisms. For both of them aim at “psychological relieve”: the “modernists” are 
willing to fi nd the sought for foundation in order not to seek any more. That’s why they proclaim that the natural law (“invari-
able” and “universal”) is the desired foundation, others claim that there is no such foundation at all in the nature, that’s why
there is no sense seek for it. Let everyone stay “in his own domain”. 

It seems to me that the foundation does exist — it is our good will and desire for good and happiness for us and others. 
We rebel against the murder of the innocent child from the introductory example, though the giant challenges the rationality 
of the ban to kill. We do so because it does exist, this powerful and uncompromising desire for universal good and hap-
piness. But how can we turn this will and this desire into a wise, well thought-through and well-shaped normative system 
constitutes a problem and a challenge, the answer to which charges much combined search and discussion. And even 
a worked-out and recognized optimal system may in the course of time be revised and re-examined to come up to new 
standards in quality and expediency. 

In short, the foundations also need amelioration.

Krakow, May 2005. 
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1 Wolfgang Wiegand, Back to the future?, 12 Rechtshistorisches Journal 277 (1993).
2 Norm und Tradition 10 (Pio Caroni / Gerhard Dilcher, eds., 1998).
3 Reiner Schulze, Das Entstehen des Europäischen Gemeinschaftsrechts. Eine Forschungsaufgabe der juristischen 
Zeitgeschichte, 16 Zeitschrift für neuere Rechtsgeschichte 297 (1994).
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Europeanization as a Challenge to Legal History
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Thorsten Keiser, Ref. iur. LLM (EUI, Florence) former Ph.D. Student at the Max-Planck-
Institut für europäische Rechtsgeschichte, Frankfurt/M.

A. Introduction

A project concerning itself with the effects of the past on the European integration process must also raise the question of 
the emergence of guiding historical images in the course of this process. As the past is not objective truth, but a perception 
generated by various actors (e.g., politicians, populist movements) as well as by history as a science in accordance with its 
own aims and rationality criteria, it appears in very different narratives. Many  such historical images of Europe are gener-
ated by legal history. Since the Treaty on the European Union brought European integration a deeper, political dimension, 
a euphoria about Europe has broken out in legal history1.

Since then, “Europe” has advanced to become one of the most important reference points of legal historical re-
search2. Whatever is European is therefore progressive. Increasingly frequently, a European focus is forced upon the 
thematic frameworks of congresses and publications. The reason for this is that the Europeanization of laws, which 
is seen as unavoidable, has led many legal historians to an apparently automatic perception: if Europe is to become 
a political union, legal historians, as specialists in foundations, must disclose the legal cultural roots of the new Com-
munity, and thus make an indispensable contribution to its further integration. The profession, which, in Germany at 
least, is rather marginalized academically and has been inserted into the practical aspects of legal education, sees 
its great chance of survival in this development. And, indeed, it seems obvious that the European unifi cation process 
must raise new questions and objectives with regard to history in general. The reference to “bitter experiences” in the 
re-designed Preamble of the European Constitution defi nes Europe as a project which considers itself to be an im-
mediate reaction to the distress of almost the whole continent during the various dictatorships which emerged within 
its territory and the devastating effects of World War Two. 

The Preamble lets the European nation states appear, fi rst of all, as learning systems, which, because of the past, are 
well aware of the serious consequences caused by the collapse of democratic, open societies. There is no future without 
the conscience of the past — this is the message of the prevision that opens the Charta of the enlarged European Union. 
In particular, legal history as a historical discipline practiced by lawyers rather than a branch of dogmatic legal science, has
to acknowledge that it is seriously concerned about the challenges of the European project. This raises, fi rst, the question 
of how legal history contributes to the common goal of creating a European constitutional identity, and second, how legal 
history as a science should react to the various challenges and new goals provided by the European integration process. 

B. Legal History in Quest of European Foundations

Thus, it was specifi cally in the year of Maastricht, 1992, that demands for a new European orientation in legal historical re-
search became ever more emphatic. But, for legal history, Europe here means exclusively Rome, not Brussels. The institutional 
European unifi cation process which has lasted for some 50 years now has not yet become an object of legal historical research3. 
The simple technical fact that, because of the dichotomy established in the nineteenth century and still relevant today between
Germanists and Romanists, almost all legal historians in Germany are civil lawyers, and European law as a fi eld for constitutional 
lawyers does not fall within the province of their subject, is not a suffi cient explanation for this. The causes likely lie primarily in 
an academic self-perception of legal history, which is shared by scholars from all over the continent.

In order not to lose the connection with topical questions in legal science, legal history in the past set about searching 
for legal models that could act as guides in the Europeanization of law. Since legal history sees its role as upholding tradi-
tions, these models refer to Roman law, recognized alongside Christianity as an identity factor for the West. References to 
Roman law in the European context are relevant for legal history on at least three levels.

First, Roman law appears in legal historical debates on Europe as the ius commune, often termed in this context, in 
its legal practical aspect, as usus modernus pandectarum. As a genuinely European phenomenon, some scholars set it 
paradigmatically at the centre4. The model nature of the ius commune is seen particularly at the level of lawyer education. 
A group of legal scholars able to communicate across borders using standardized professional Latin jargon and trained 
on the common basis of Roman law is to be a prototype for the cosmopolitan lawyers of the present as the bearers of the 
European unifi cation process. At the same time, the Roman ius commune is diffusely stylized into a common tradition and 
is thus to become the pacemaker of European integration5. This overlooks not just the problems of actually transposing 

1 Wolfgang Wiegand, Back to the future?, 12 Rechtshistorisches Journal 277 (1993).
2 Norm und Tradition 10 (Pio Caroni / Gerhard Dilcher, eds., 1998).
3 Reiner Schulze, Das Entstehen des Europäischen Gemeinschaftsrechts. Eine Forschungsaufgabe der juristischen Zeitge-
schichte, 16 Zeitschrift für neuere Rechtsgeschichte 297 (1994).
4 Reinhard Zimmermann, Das römisch-kanonische ius commune als Grundlage europäischer Rechtseinheit, Juristenzeitung 8 (1992).
5 Reinhard Zimmermann, “Heard Melodies are sweet, but those unheard are sweeter ...“ — Condicio tacita, implied condition und 
die Fortbildung des europäischen Vertragsrechts, 193 Archiv für Civilistische Praxis 121 (1993).



Ïðàóí³ê§
Агульная тэорыя, гiсторыя й фiлязофiя права

32

, -
, . , ius

commune -
5. . -

6, ,
usus modernus pandectarum — .

,
, . -

,  “ ”. , -
, origines iuris Germanici7 , ,

. ,
:

- .
- , ius commune 

, 8.
, .

, ,
, , ,

 ( ) -
ratio scripta .

- , , -
, . , : Ubi ius romanum, ibi 

Europa9. -
.

, , - , ,
- .

:
. -

,  “ ”, “ ”  “ ”,
, .

. -
’ .

,
, , -

.  (Integrationsrhetorik) ,
Leitnarrative, . , .

 “ ” 1776 ,
,  ( )10 ,

, , -
, . ,

, ,
, , .

,
, .

, .
,

. ,
, ,

.
, .

,  (
), .

, -
, ,

’ , , , -

5 Reinhard Zimmermann, “Heard Melodies are sweet, but those unheard are sweeter ...” — Condicio tacita, implied condition und 
die Fortbildung des europäischen Vertragsrechts, 193 Archiv für Civilistische Praxis 121 (1993).
6 Dieter Simon, Römisches Europarecht, 12 Rechtshistorisches Journal 315 (1993).
7 Michael Stolleis / Hermann Conring, Beitrag zu Leben und Werk(1983).
8 Reinhard Zimmermann, Roman Law and European Legal Unity, in: Towards a European Civil Code 67 (Arthur Hartkamp / 
Martijn Hesselink / Ewoud Hondius / Edgar Du Perron / Jan Vranken, Eds., 1994); id., Roman Law and the Harmonization of Private Law 
in Europe, in: TOWARDS A EUROPEAN CIVIL CODE 21 (3rd ed., 2004).
9 .: Paul Koschaker, Europa und das römische Recht 2-4 (2nd ed., 1953).
10 Arthur Kaufmann, Die Naturrechtsrenaissance der ersten Nachkriegsjahre, in: Die Bedeutung der Wörter105-132 (Michael 
Stolleis / Joachim Rückert, eds., 1991).
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the cultural heritage into educational practice6, but also that calling the usus modernus pandectarum a model for European 
legal science needs, from a historical perspective, to be cut down in size. On the territory of the German Empire, at least, 
this very epoch was one in legal history in which Roman law lost its power to create unity. The increasingly rapidly growing 
territorial states on the lands of the old Empire sought to underpin their search for independence by opposing their native 
legal traditions to the Roman law which embodied the Habsburg central power as “Imperial Law”. Conring discovered the 
origines iuris Germanici7, and the courts and magistrates in the Empire took recourse, in ways which were rather hard to 
grasp, to Roman and to local sources of law. This points to a phenomenon that is specifi cally topical today in relation to the 
EU: domestic law as a vehicle of regional tradition is opposed to the law of a super-ordinate state formation as a standard 
and a demarcation criterion for the statehood of the EU Member States.

Second, the Roman ius commune is to serve as a common cultural basis for a European civil codifi cation, even if this 
is planned only for the remote future8. This stance ignores more than just the current legal policy reservations regarding 
a European civil code. Though legal history, in particular, has pointed out that the codifi cation ideal has, for some time, no 
longer been achievable by nation states, some seem to trust in the EU for the attainment of this goal and fail to see that 
the current problems of modern societies (such as intellectual property rights and economic law in the broader sense), can 
derive little from the ratio scripta of the Pandects.

Third, references to Roman law were supposed to help to determine the cultural frontiers of Europe, which were supposedly 
identical to the area in which it was applied or received: Ubi ius romanum, ibi Europa9. This approach seems to be rather out-
moded today, in German legal history at least, and it meets with new problems in connection with the eastward enlargement. 
Were Europe’s eastern frontiers to be determined according to the area of infl uence of Roman law, then some of the member-
ship candidates belonging to the Byzantine cultural area would have to be defi ned as being outside Europe. 

This sketchy stocktaking of legal historical perceptions of Europe yields the following: as a fundamental science, legal 
history seeks to defi ne the cultural foundations of Europe. It is based on a more or less unrefl ected academic theoreti-
cal programme which revolves around concepts as “tradition”, “unity” and “culture” which are insuffi ciently defi ned or not 
defi ned at all. 

What is rather neglected is a tackling of Europe’s institutional process of unifi cation. Most legal historians do not consider the 
exertions of institutional Europe as attractive objects of research. Instead, the various attempts made by historians to search
for an overarching European history in order to overcome national histories, which are seen as obstacles to integration, by 
stressing common features of European unity are strongly applied by legal history as well. It has embarked on a mainstream of 
“Integrationsrhetorik” and develops its own “Leitnarrative” for Europe. As was described above, the most important of these is 
the reference to Rome, but there are also references to the “good traditions” of 1776, which spread in Europe in the aftermath 
of the French Revolution, Natural law (especially after the Second World War in Germany)10 and to the Code Napoléon, which 
is celebrated this year as the great European model of codifi cation, compatible with different traditions and legal cultures and 
a unifying product of legislation suitable for export. The scholars engaged in the seeking of good traditions use images of the
past as shining examples, not as the new European Constitution does in its Preamble, as warning signs for what can happen if 
certain goals are not achieved. Despite all the criticism that can be raised and that has been raised here against the apotheosis 
of certain moments, or circumstances in European history from a scientifi c point of view, it has to be accepted that we need dif-
ferent forms of historical images. Identity cannot be created only in a negative way, by the use of appalling narratives. Integration 
requires both, the learning from bitter experiences and the learning from success stories which can serve as guidelines and 
examples for political conduct in the future. What counts for the memory of a single individual, who is reliant upon learning from 
positive and negative experiences, is also crucial for the memory of a collective entity, which is to be created by the contributions 
of historical science, too. Regarding this phenomenon, history in general, and legal history in particular, have to be aware of one 
danger, which is the creation of myth. In order to provide fruitful contributions to the process of creating a European memory, by 
emphasizing ideal European traditions (if this is at all possible), legal history has to be aware of the borderline between science 
and story-telling. It has to be aware of the fact that fi ction is something different from the scientifi c treatment of sources, even if 
the results of historical research can, of course, never be objective and can never bring to the fore something like historical truth, 
according to Ranke’s claim of reconstructing an event “wie es eigentlich gewesen ist”11. The task of every historical discipline 
is to present and summarize sources by means of descriptions that are transparent to readers, and therefore leave a suffi cient 
space for interpretation to everyone. If historical science renounced this fundamental requirement, it would lose its credibility. 

C. Legal History in Quest of Darker Pasts

The efforts made by legal history to discover darker sides of legal thought, or legal practice in the past, has often aimed 
at “Vergangenheitsbewältigung”12. Even though this term is questionable, because what has happened can either be 
recalled or forgotten, but not be coped with in the sense of “Bewältigung”, it expresses the underlying aim of many studies 
in legal history, especially after 1968. This consists of understanding the collapse of the rule of law and the devastating 

6 Dieter Simon, Römisches Europarecht, 12 Rechtshistorisches Journal 315 (1993).
7 Michael Stolleis / Hermann Conring, Beitrag zu Leben und Werk(1983).
8 Reinhard Zimmermann, Roman Law and European Legal Unity, in: Towards a European Civil Code 67 (Arthur Hartkamp / 
Martijn Hesselink / Ewoud Hondius / Edgar Du Perron / Jan Vranken, Eds., 1994); id., Roman Law and the Harmonization of Private Law 
in Europe, in: TOWARDS A EUROPEAN CIVIL CODE 21 (3rd ed., 2004).
9 See Paul Koschaker, Europa und das römische Recht 2-4 (2nd ed., 1953).
10 Arthur Kaufmann, Die Naturrechtsrenaissance der ersten Nachkriegsjahre, in: Die Bedeutung der Wörter105-132 (Michael 
Stolleis / Joachim Rückert, eds., 1991).
11 See Karl-Heinz Metz, Grundformen historiographischen Denkens (1979).
12 Helpful overviews are provided by Peter Reichel, Vergangenheitsbewältigung in Deutschland (2001), Vergangenheitsbewälti-
gung durch Recht (Josef Isensee, ed., 1992) and Vergangenheitsbewältigung am Ende des 20. Jahrhunderts (Helmut König, ed., 1998).
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11 .: Karl-Heinz Metz, Grundformen historiographischen Denkens (1979).
12 .: Peter Reichel, Vergangenheitsbewältigung in Deutschland (2001), Vergangenheitsbewältigung durch 
Recht (Josef Isensee, ed., 1992) and Vergangenheitsbewältigung am Ende des 20. Jahrhunderts (Helmut König, ed., 1998).
13 Michael Stolleis, Die Rechtsgeschichte im Nationalsozialismus. Umrisse eines wissenschaftsgeschichtlichen Themas, in: Recht 
im Unrecht. Studien zur Rechtsgeschichte im Nationalsozialismus 57 (1994).
14 Aldo Mazzacane, La cultura giuridica del fascismo: una questione aperta, in: Diritto economia e istituzioni nell̀ Italia fascista 1 (2002).
15 Hermann Langbein, Der Auschwitz Prozess vol. I & II (1995).
16 . : Auschwitz-Prozess 4 Ks 2/63 Frankfurt am Main (Irmtrud Wojak, ed., 2004).
17 . .: Jörg Friedrich, Der Brand (2003), and Günter Grass, Im Krebsgang (2002).
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effects produced by it, in order to be able to avoid similar failures in the future. Apart from this, it consists of re-assessing
the biographies of individual lawyers, in order to provide further information about what happened after 1945, when most of 
the lawyers from the era of dictatorship were still in offi ce. The importance of historical studies of this kind is uncontested. 
The legal system in national socialist Germany, in particular, has been subject to numerous enlightening studies13. Italian 
fascism, too, is now starting to be examined from the point of view of legal history; for everyone14, other dictatorships, such
as the ones in Spain or Portugal, are becoming subjects of interest. Technically speaking, “Vergangenheitsbewältigung” is 
not a classical issue of legal history, because it is, to some degree, more related to the present than to the past. Apart from
this, it did not seem to be a European issue for a long time, but rather a matter of German domestic politics, which is also 
shown by the fact that “Vergangenheitsbewältigung” is not translatable into another language. When “Vergangenheitsbe-
wältigung” was only a German problem and merely a task for German courts, things were very clear. A typical example for 
“juristische Aufarbeitung” is the Auschwitz trial that took place from 1963-196515. Its anniversary was recently recalled with 
a well-received exhibition in Frankfurt16. The court has set itself the task of avoiding a repetition of the past and of sup-
porting a new political beginning. The punishment of criminals was only one objective, which was at least as important as 
was the objective to cause a public debate. Historical facts became judicially relevant as the facts of a case; the borderline 
between judges and historians became sketchier in this trial than in many others, despite one difference: the past which 
was generated by the lawsuit had to be immediately followed by a value judgement, which clearly showed the distinction 
between justice and injustice. The distinction between the victims and the offenders was clear, and it was based on a huge 
social consensus. 

Now, there seems to be a situation in which “Vergangenheitsbewältigung” no longer means an exclusive reference to the 
Holocaust. In Germany, some new aspects of the history of the Second World War are recently being discovered. Novels 
and historical studies in which Germans appear as victims begin to draw the attention of a larger audience17. The images 
of the past do not entirely change, but they become more complex when average Germans begin to appear as victims of 
bombing raids or as refugees, suffering persecution by the Russian army. Independently of whether they appear in a more 
scientifi c or artistic fashion, many of these historical contributions have nothing to do with an unrefl ected revisionism. 

Nevertheless, they are extremely welcome to some pressure groups as modifi cations of historical images, which allow 
Germans to present themselves as victims in order to legitimize their claims of compenzation. The founding of a “Prussian 
Claims Society”, which unashamedly borrowed its name from the “Jewish Claims Conference”, has derived a driving force 
from recent changes in constructions of the past. This association skilfully redefi nes common patterns of “Vergangenheits-
bewältigung”. The eastern enlargement of Europe is a circumstance which might enhance their possibilities of obtaining 
compenzation for their lost property. Referring to the Copenhagen criteria and, as soon as there is the possibility, to the 
European Constitution, the members of the association want to enforce their claims. In Poland, this is creating huge con-
cern and brings old fears and animosities to the surface once more, while in Germany, large parts of public opinion are 
rather indifferent. 

This shows how changes in historical constructions can be used as a means for legitimizing present claims and expecta-
tions, not to mention the general problem of the relationship between “Vergangenheitsbewältigung” and fi nancial restitu-
tion. The case also shows that the European constitutional project strongly depends on a cautious treatment of Europe’s 
past, because, as this case shows, it is still present and able to determine attitudes and actions. If images of the past are 
becoming more complex and complicated, because single national histories and their identities have to be brought together 
under one roof, then the role of historical science is increasingly important. Even if it cannot claim to be completely objec-
tive, it has to distinguish its constructions of the past from others which are derived from pressure groups or politicians. Its
task is to provide serious information about the past, which is not motivated by political or economic interest. 

D. Alternative Approaches

Recently, some attempts have been made to approach the issue of “European integration and legal history” from dif-
ferent frameworks than those that merely rely on seeking traditions. They came from Pietro Costa and his colleagues at 
the ‘Istituto di Storia e Teoria del diritto’ in Florence. In the recent volume of the Quaderni fi orentini, dedicated to “L`ordine
giuridico europeo, radici e prospettive”, Costa suggests a “metodo diachronico” to approach the subject18. This means an 
attempt to  historicize the current legal phenomena regarding European integration. Answers were sought by comparisons 
of the political and juridical present of Europe with similar situations in the past. 

Following this objective, Maurizio Fioravantisheds a new light on the genesis of the European Constitution, comparing 
it to the birth of the American Constitution in the 18th century. The message might be that the Americans have managed 
to overcome similar concerns that we have today, but that we will make it, too — “historia docet”. We can think of other 
examples which could be the objects of historical comparisons on a vertical level, for instance, certain technical aspects 
of the German “Reichsgründung” in 1871, or some examples from the constitutional history of Switzerland, in particular, 
with regard to issues of federalism. From a methodologicalpoint of view, this has certain advantages, because it stresses 
functional aspects. Sovereignty and constitutional identity for example, are analysed by asking about their functions both in 

13 Michael Stolleis, Die Rechtsgeschichte im Nationalsozialismus. Umrisse eines wissenschaftsgeschichtlichen Themas, in: Recht 
im Unrecht. Studien zur Rechtsgeschichte im Nationalsozialismus 57 (1994). 
14 Aldo Mazzacane, La cultura giuridica del fascismo: una questione aperta, in: Diritto economia e istituzioni nell`Italia fascista 1 (2002).
15 Hermann Langbein, Der Auschwitz Prozess vol. I & II (1995).
16 See the catalogue: Auschwitz-Prozess 4 Ks 2/63 Frankfurt am Main (Irmtrud Wojak, ed., 2004).
17 See, for example, Jörg Friedrich, Der Brand (2003), and Günter Grass, Im Krebsgang (2002).
18 Pietro Costa, Pagina introduttiva, in: 31 Quaderni fi orentini per la storia del pensiero giuridico moderno 1 (2003), like all the 
authors quoted in the following paragraph: Maurizio Fioravanti, Il processo costituente europeo, 273; Ugo Mattei, Miraggi transatlantici. 
Fonti e modelli nel diritto privato dell’Europa colonizzata, 401.
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18 Pietro Costa, Pagina introduttiva, in: 31 Quaderni fi orentini per la storia del pensiero giuridico moderno 1 (2003), like all the 
authors quoted in the following paragraph: Maurizio Fioravanti, Il processo costituente europeo, 273; Ugo Mattei, Miraggi transatlantici. 
Fonti e modelli nel diritto privato dell’Europa colonizzata, 401.
19 .: Peter Häberle, Europäische Rechtskultur (1997).
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the past and in the present. In contrast to the seeking of traditions, this approach does not particularly rely on the aspect of
continuity. Indeed, focussing on continuity can create problems because linear perceptions of history are the main condi-
tions for the use (sometimes one might feel like calling it the misuse) of history as a political argument. If history is used 
for means of legitimization or compromising, it mainly achieves this goal by stressing, explicitly or not, the continuity of 
compromising circumstances. Clearly, I do not want to say that issues of continuity, such as the searching for “darker pasts” 
which continue to determine the present, should not be addressed. On the contrary, it has been shown in the previous 
project that the outcome of these approaches can be important and convincing if they are handled with care and awareness 
about the methodological instruments applied. 

However, some contributions in the recent volume of the Quaderni Fiorentini deviate from the framework suggested by 
Costa: for instance, the contribution by Ugo Mattei. He seems to reject the relevance of the past in the process of European 
constitutionalization. He provokingly argues that the legal unifi cation of Europe and the present European legal culture 
ignores the roots of European legal traditions and is solely determined by goals of market liberalization and effi ciency, fol-
lowing examples from the United States. According to Mattei, the production of statutes in Bruxelles is mainly determined 
by transnational pressure groups, which operate at a global level. Legal education follows examples from the US and facili-
tates the reception of its legal standards and methods, which shows the undisputed hegemony of America. What remains 
outside the realm of European constitutionalization are institutions such as class actions, dedicated to protect minorities. 
Only what supports capitalism and market transactions enters Europe. 

To summarise this, it can be said that there might be a European past in the books, but what counts in practice is the 
neo-liberal American present. This is, of course, open to discussion and many would express doubts about this point of 
view. But his radical assertion shows, however, that we should also ask at the outset of our research if the past does play 
a role at all in the process of European constitutionalization. Even if it is obvious that the present European constitution 
presupposes a consensus about values which might have been created by something like a European legal culture19, the 
numerous references to it could be pointless in a time of general amnesia. 

It is obvious that there can be no European constitution without Locke, Kant and 1789. But what importance do these 
possible objects of memory have for us? Are they still parts of national cultures of memory, or can they already be regarded 
as a common European heritage? What is the outcome of the desperate intellectual attempts to highlight the inter-rela-
tionships between all the aspects that try to describe European culture so far? Legal history also has to refl ect upon its 
own capacities for the creation of memory and has to come to a realistic assessment of its possibilities of contributing to 
something like a collective memory. Therefore, it has to clarify, if, and in what way, its messages are perceived outside the 
closer scientifi c community. It has to become aware of the mechanisms that create the memory of a legal system. What 
“legal culture” means for us today is not only a question relevant to philosophy, but also to legal history. 

E. Conclusion

This overview is a small contribution to show the importance of further research into legal history. Legal history as a 
scientifi c discipline has to read the Preamble of the new European Constitution as a request to think about defi ning — not 
all, but at least many — of its objects of research in a European perspective, which is not limited to seeking the founda-
tions of Europe in Roman law. Important fi rst steps in this direction have been made. But it will still take a lot of time and 
energy before legal history in Europe turns into European legal history, as a new academic discipline which would be an 
indispensable element of European constitutionalism.

19 For this concept, see Peter Häberle, Europäische Rechtskultur (1997).
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The Interpretation of the “Freedom of Expression” 
Concept in the Decisions of the European Court of Human Rights

U ADZIS A BIE AVUSA

U adzis a  Bie avusa  (born in 1984 in Homiel) — bachelor of law, a Belarusian State Uni-
versity fi fth year student, faculty of international relations, international law department, also 
studies philosophy at Bielaruski Kolehijum. Specializes on the European law. Preferable 
spheres of juridical realm — the legal functioning of mass media, the jural mechanism of the 
introduction of bilinguism in various countries, the legal institutions of the European Union and 
the Council of Europe, sociology of law. 

The article on the interpretation of “freedom of expression” in the decisions of the European court opens a series of ar-
ticles in “Pra nik”, aiming at making the Belarusian reader familiar with the comparative aspects of the freedom of speech 
in the European legislation.

Introduction

Nominally, Belarus remains a country that has not ratifi ed the European Convention on Human Rights and Fundamental 
Freedoms of 1950 (further in the text — the Convention) and not being the member of the Council of Europe. This provision 
can question the worth (practical need) of the native research in the realm of the case law of the Council of Europe and, 
in particular, of the European Court of Human Rights’ (further — the Court) decisions concerning the interpretation of the 
freedom of speech principle. Vehemently opposing such belief, we would like to primarily provide some arguments for the 
relevance of such research in Belarus. 

Firstly, Belarus is the only European state not to join formally the institutions of the Council of Europe. Even such coun-
tries as Georgia and Turkey have already ratifi ed the European Convention. Moreover, a constant discussion about the 
gradual entry to the Council of Europe and ratifying the Convention is waged in Belarus. We can forecast with much confi -
dence that it will fi nally succeed in its attempts. 

Secondly, the possibility of referring to the European Court decisions in the Belarusian legal system has been a subject 
of frequent debates both in the juridical literature1 and in the offi cial documents of the higher legal bodies2.

Thirdly, it is in interpreting the cases for the freedom of speech that the European Court was most successful, founding 
a new branch in western legislation — European law on Mass Media. 

Fourthly, Belarus is one of the countries highly criticized by the world community on the regular basis (various European 
organizations including) exactly for the problems concerning the freedom of speech, the status of mass media, criminal 
penalty for defamation, state monopoly on television and radio channels etc.

Fifthly, the freedom of speech is an inalienable characteristic of democratic processes and the indicator of the civil soci-
ety and the constitutional state ripeness. 

Thus, the European Convention turns to be the most defi nite criterion of a European Council member-state allegiance 
to the values of democracy, peace and justice. That is why it can act as an invaluable reference point in the realm of the 
freedom of speech for both a domestic lawyer and a judge. The Convention was signed on November, 4 1950 in Rome. 
During the last fi fty years the fundamental principles, laid in it, provided the basis for the case law, thanks to their interpre-
tation by the European Court of Human Rights and the European Committee on Human Rights3. Besides, the Council of 
Europe has actively adopted several additional protocols, that have expanded the scope of the Convention, as well as the 
fi eld of resolutions and recommendations, which prompted the standards of acting for the member-states. Sanctions were 
imposed on the states violating the regulations.

As stated by a member of the European Council Coordination Committee on mass media, a renowned expert on Article 
10 of the European Convention, Ms. Monica Luisa Macovei, one should not consider the Convention apart from its case 
law. The decisions of the European Court clarify and interpret its text. They are the precedents possessing mandatory legal 
effect; their legal status is equal to that of mandatory legal norms. After ratifying the Convention the offi cial bodies of the 
member-state, be it the one with the civil (continental) law system, are to regard the Court decisions as mandatory law. In 
this connection one has to note, that nowadays it is a growing tendency even for the traditional civil law states to apply a 
mixed type legal system, combining the elements of civil and common law, where the decisions of a court are legally equal 
in status to the law passed by the Parliament4. This is why the present research deals mainly with the decisions of the 
European Court. 

1 See, for example: Vasilevi  G.A. The possible realization of the European Convention on Human Rights and Fundamental 
Freedoms in the practice of constitutional and national courts of the republic of Belarus // The Belarusian Journal of International Law and 
International Relations. — 2002. -3. P. 3-7. 
2 See, for example: The address of the Constitutional court of the republic of Belarus on the state of constitutional lawfulness in 
the republic in 2000. The National Legal Internet Portal of the Republic of Belarus // http://ncpi.gov.by/ConstSud/rus/poslan00.html
3 According to an additional protocol 11 the European Committee and the European Court were consolidated into the European 
court of human rights.
4 Macovei M., Chefranova E.A. The European Convention on Human Rights and Fundamental Freedoms. Article 10. The right to 
freely express one’s opinion. Precedents and comments. M., 2001. P.4
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The freedom of speech cannot be considered apart from other rights, granted by the Convention (such as the freedom of as-
sembly or the liberty of thought and conscience). It is natural, that at times the interpretation of the freedom of speech or thought 
may collide with the implementation of other rights, such as the right for just trial, for the respect of private life. The task of the 
Court in these cases is to determine a “balance of liberties”, to grope the golden mean that will remain as a part of a normative 
system and turn into the principles of the legal system within the frame of the Council of Europe. That means it is the study of
the case law precisely that enables us to form a consistent view of the modern all-European standards in the freedom of speech 
sphere. That once again proofs the necessity for such kind of analyses for domestic comparative research. 

Allowing for the fact, that in the course of more than 50 years of its functioning the European Court has passed an enormous 
number of decisions, interpreting article 10 of the Convention either directly or marginally, let us content ourselves to the most 
signifi cant ones and/or those having certain value for the analysis of the Belarusian legislature in the sphere of freedom of 
speech. The precedents will accordingly be classifi ed on the following scheme that corresponds to the structure of article 10 of 
the Convention: freedom to have a private opinion, the freedom of press — the cases of defamation, the freedom of radio- and 
telecasting. A system of restrictions to the freedom of speech right implementation can constitute the subject of a separate article. 
It is expedient in some cases to provide pertinent extracts from the Court decisions, in other cases we’d refer to a more detailed 
analysis of the legal case itself. The objective of the article is not the research into the European Court case precedents. The em-
phasis is placed here on the inference of a certain system of right in the freedom of opinion sphere in order to gain an extensive 
background for further analysing the home legislation on the issue of its coming up to the European standards.

Part 1 of Article 10 of the European Convention reads:” Everyone has the right to freedom of expression. This right shall 
include freedom to hold opinions and to receive and impart information and ideas without interference by public authority 
and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or 
cinema enterprises”5.

1. The freedom of opinion

 Article 10 is to be analyzed in connection with the preceding 9th Article, where the freedom of thought, conscience and 
religion are stated. In the freedom of expression a major role is allotted to the contents of the statement. The means and 
methods of expression are of that degree of importance, to which they possess an independent meaning for such kind of 
expression.

It is often noted in the juridical literature, that Article 10 embraces more cases than Article 9 does. In order to implement 
the latter, the view expressed should expose the belief of the one who expressed it. Article 10 makes provisions for the 
defence of any statement, while the way of its expression may vary depending on the statement6. Naturally enough, it is 
problematic to separate “the freedom of having one’s own opinion” from “the freedom of thought” (Article 9). Therefore, the 
appeals to the European Court on the violation of this aspect of Article 10 will most probably contain the statement on the 
violation of Article 9.

One more article, linked inseparably to the abovementioned ones, is Article 8 of the Convention, for the correspond-
ence, telephone and other ways of communication is nothing but the mode of one’s private opinion expression. Moreover, 
the European Committee has arrived at a conclusion that the right to obtain any information via correspondence, which is 
regulated by Article 8 of the Convention, is lex specialis regarding Article 10 (correspondingly, lex generalis)7.

To a certain extent Article 10 interlaces with the guarantee of the freedom of gathering if we speak about the situation, 
when several people make their common statement public. Even a silent demonstration, in this case, conveys a “public 
message” about their position, opinion and conviction. 

The freedom of expressing one’s opinion is among the bedrocks of a democratic society. It constitutes one of the basic 
preconditions for its progress and the development of every single human being. The freedom applies not only to commu-
nicating the “information” or the “ideas”, which are perceived as harmless and neutral, but also to those that offend, shock 
or disturb8. Such attitude is imposed by pluralism, tolerance and broad-mindness, which are obligatory for the functioning 
of the “democratic society”9. 

In connection with the notable decision on the case of Sunday Times the European Court mentioned that the freedom of 
political views and press is a defi nite priority. The statement is absolutely true for the courts, the object of mediate media 
infl uence. It is generally recognized, that the courts cannot act in vacuum. Though they are the forums for confl ict resolution 
that does entail the impossibility of preliminary discussion somewhere else, whether in specialized journals, large-circula-
tion press or population. Mass media are not to transgress the limitations, laid down in order to render proper justice, but 
they are burdened with the responsibility to proliferate the information and ideas touching upon the functioning of courts, 
just as they are to do in the other spheres of activity that are the object of public interest. This function of mass media is 
accompanied by the right of the public to receive information10. 

5 http://www.pfc.org.uk/legal/echrtext.htm
6 The European standards in the sphere of human rights: the theory and practice of the European Convention on Human Rights 
and Fundamental Freedoms. The university of Minnesota. The library on human rights. / [e-resource] // http://www.cjes.ru/lib/content.
php?content_id=6924&category_id=3
7 X. against FRG, 1986. The English and French versions are available on the offi cial site of the European Court of  human rights. 
// http://www.echr.coe.int/echr
8 It needs to be mentioned that in Russian translations this phrase is signifi cantly specifi ed, that may theoretically result in 
some collision: “[…] , , -  (See, for 
example: The European Court of human rights. Selected decisions. V.1,2. Moscow: 2000-2002.)
9 See, for example, Application no.23462/94, Case of Arslan vs. Turkey. Point 44 (i).The English and French versions are available
on the offi cial site of the European Court // http://www.echr.coe.int/echr
10 Cit. from: The European court of Human Rights.  Selected decisions. V.1. Moscow: 2000. P. 209-210.
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In the disposition of the Lingens case the court recorded that although the press cannot breach the borderline, introduced 
inter alia to “defend the reputation of other people”, it is to promulgate information and ideas on political issues, as well 
as on some other problems that are the object of public interest. If the objective of press is to proliferate such information 
and ideas, the public, from its part, has the right to receive it. The freedom of press provides the society with one of the 
consummate instruments that allows them to ascertain and form their opinion of the political leaders’ positions. Putting 
it more generally, we can say that the freedom of political discussion is the pivot of a democratic society, pervading the 
Convention11.

Thus, the European Court in its decisions, concerning the freedom of upholding one’s personal ideas, in most cases 
employs the concept “public interest” as sui generis criterion to reveal the “limit of the allowed”. 

The term “expression” is not confi ned to the freedom of speech, written or spoken word, but embraces also the fi elds of 
painting, images and actions, connected with the exposition of ideas or the transmition of information. Even the clothes, un-
der some circumstances, come within the 10th Article. Moreover, Article 10 secures not only the contents of the information 
or ideas, but also the form in which they are exposed. In such a case, the printed materials, radio broadcasting, paintings, 
fi lms or electronic information systems come within the jurisdiction of this Article. It follows, that the means of production, 
transmission and proliferation information and ideas are safeguarded by Article 10, and that the Court is to take into con-
sideration the rapid progress in this sphere12. 

The freedom of one’s opinion expression includes also the freedom in its negative perception, i.e. being free not to make 
any statement. The committee appealed to the fact in the K. versus Austria13 case, thus granting the declarant the right 
not to deliver self-discrediting evidence in the course of the process.

Thus, grounding on the analysis of the 1st part of Article 10, we can make a conclusion, that “the freedom of expression” 
comprises the following three elements:

• Freedom to hold to one’s opinion.
• Freedom to acquire information and ideas.
• Freedom to proliferate information and ideas.

2. The freedom of print and the problem of defamation

Let us dwell on the interpretation of the problems of press freedom and defamation given by the European Court, as 
they are of immense topicality for Belarus. For such issues the Court, in our opinion, has worked out a standard approach 
which, from the viewpoint of legal technique, runs all through a whole series of cases, that touch upon the issues of print 
or defamation:

1) The delimitation of facts from evaluating opinions.
2) The differential approach to the status of a person which is the object of the broken law.
As for the fi rst criterion, the Court has stated the following: “while it is possible to prove the presence of facts, the evalu-

ative opinions can not be supported by evidence… As for the latter, it is impossible to satisfy the demand for proof, which 
violates the freedom of its own viewpoint expression that is an indispensable part of this law, provided by Article 10 of the 
Convention”14. Furthermore, in one of the cases considered the Court openly claimed, that “the situation, when a journalist 
is denied the chance to express his (her) criticism, even if unable to prove its truthfulness, should be considered unsatisfy-
ing”15.. In the very case against a journalist who accused a politician of bribery and squandering state money, the Court 
announced that “the concept of “journalist liberty” permits some exaggeration and even provocation.”16

The journalists’ sources of information also fall under the protection of Article 10. The Court has acknowledged the fact 
that protecting the journalists’ sources of information is one of the basic conditions for the existence of free press17. 

As for the second evaluative criterion of the lawfulness of the public interference (the subject analysis) we have revealed, 
it is possible to adduce a rule-norm in the form of a hierarchy-ladder that will constitute the foundation of press function-
ing in the European democracies. Let us remind the reader, that we are speaking about the status of a person, who is an 
object of the broken law. 

1) Common citizens.
2) a. Public fi gures.
 b. State offi cials and other public fi gures.
 c. Police offi cials. 
3) a. Prosecutor.       
 b.  Investigators.
 c. Judges.
4) a. Parliament deputies.
 b. Ministers.
  c. The heads of states.
By its decisions, the Court has practically developed a whole doctrine, according to which the permissibility of criticism 

is defi ned (relatively!) with the help of the above placed hierarchy. It is worth mentioning, that the approach was not laid 

11 Ibid, P. 526-527.
12 Macovei M, Chefranova E.A. The European Convention on Human Rights and Fundamental Freedoms. Article 10. The right to 
freely express one’s opinion. Precedents and comments. M., 2001. P.8.
13 K. against Austria, 1993. The offi cial site of the European Court of  human rights // http://www.echr.coe.int/echr
14 Lingens against Austria, 1994. The offi cial site of the European Court of  human rights // http://www.echr.coe.int/echr 
15 Dalban against Romania, 1999. The offi cial site of the European Court of  human rights // http://www.echr.coe.int/echr
16 Ibid.
17 Gudwin against United Kingdom, 1996 // The European Court of Human Rights. Selected decisions. V.2. Moscow: P. 182-195.
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down in any Council of Europe document. Here is an example of an advanced case norm, based on the conviction that 
public fi gures compared with “laymen” are in a better position to answer press announcements. In the resolution on the 
above mentioned Lingens case the Court noted: “In contrast to a private citizen, a politician is to show more tolerance for 
the close attention of press to each word and act of his”18.

It is not clear in some cases whether one should place a person among the politicians (and a public person, correspond-
ingly). To give a comprehensive account of the Courts’ stance on the collision, let us study a nearly recent case Tammer 
against Estonia (2001), which has already grown exemplary. The reason for the case was that Mrs. Laanaru, the wife of 
a former well-known Estonian politician (and a political activist herself then), was called an irresponsible mother in the 
expressions, considered abusive in the Estonian language. As for the position of Mrs. Laanary as a public fi gure, the Court 
decreed, that:

“Despite her continued involvement in a political party, the Court does not fi nd it established that the use of the impugned 
terms in relation to Ms Laanaru’s private life was justifi ed by considerations of public concern or that they bore on a matter 
of general importance. In particular, it has not been substantiated that her private life was among the issues that affected 
the public life in April 1996. The applicant’s remarks could therefore scarcely be regarded as serving the public interest”.

Further on the Court decreed that Article 10 was not violated19. 
One more substantial proviso was made in Lingens case:
There is no doubt that p. 2 of Article 10 enables everyone to defend one’s reputation, i.e. it covers also the politicians, 

even if they do not act as private persons; in such cases all the ramifi cations of the process for the well-being of the society 
and the existence of an open discussion on political issues are to be considered20”.

The Court politics concerning the judges deserves special note. Let us provide some examples. 
In the Barfard against Denmark (1989) case a journalist Barfard wrote an article, accusing two allegedly incompetent 

judges of being biased in a certain case. He was convicted of calumny. The European Court prompted the sentence, for Mr. 
Barfard had no proofs for such accusations and he criticized particular judges, not the concept of employing incompetent 
judges. The Court regarded, that Barfard could have phrased his viewpoint without abusing the judges.

In 1987 Michael Prager had his article printed in the “Forum” magazine, where he criticized some Austrian judges of 
criminal courts. In particular, he charged nine judges of the district court of Vienna of treating the accused on criminal 
cases as convicts. Besides, he made a series of censorious remarks about a certain judge, who soon brought charges of 
defamation against him. Austrian courts stated that Prager’s article is only partially evaluative and obliged him to pay a fi ne. 
The European Court observed that some of the accusations were extreme, no wonder it demanded explanations from Mr. 
Prager21. By proclaiming that Vienna courts treated the accused as convicts and ascribing to a certain judge irrespective 
and disdainful conduct while carrying out his commitments Mr. Prager, in essence, accused the judges of breaking the law 
and of unprofessional conduct. The Court resolved that the verdict was directed at the excessive sweep of his accusations 
rather than at restricting his freedom of opinion. Referring to the legal practice of the member-states, the Court decreed 
that Article 10 was not violated in this case.

Journalists Leo De Haes and Hugo Hijsels, who wrote for the weekly “Humo”, were condemned by Belgian civil courts 
for rendering slanderous information about three judges. They published fi ve articles concerning a divorce suit that resulted 
in granting guardianship of  children to the father — a notary, accused of incest and brutal treatment of children. In their 
articles the journalists declare that the judges are the members of Right-wing extremist clubs, that’s why they decide in 
favour of the notary, who is also the member of these clubs. They also accused the judges of cravenity.

The Court has once again postulated that press plays a major role in providing people with the information on the issues 
of public interest, including those concerning the functioning of juridical bodies22. Besides, the Court noted:

“The courts are the guarantors of public justice, their role is pivotal for a state, based on the supremacy of law. That is 
why they are to have the credit of public and accordingly be guarded against the inconsistent attacks, not allowing them to 
answer to the criticism”.

Then the Court stated that the journalists revealed much detailed information, grounded on the profound research into 
all the accusations of the notary. The Court thus has acknowledged that one can not upbraid the journalists with the uncon-
scientious fulfi lment of their responsibilities. As for the personal accusations of the judges the Court decreed, that “… If to 
consider the situation through this case, the accusations in question are nothing else but the opinions, the truthfulness of 
which is unprovable. Such opinions can be exaggerated or excessive, especially when there are no facts to prove them, 
but the current situation is quite a different one”.  

The Court came to a conclusion that in this case Article 10 was indeed violated. The Court also revealed the violation of 
Article 6 of the Convention (the right for impartial investigation), for the Belgian courts denied the journalists access to the
papers of the notary case and the right to listen to the expert evidence. 

In Skalka against Poland case (2003) the Court determined the breaking of Article 10 of the Convention as a result of 
harsh punishment. Mr. Skalka served his punishment in the correctional facility. From there he sent a letter to the head of 
the Katowice district court with an appeal against the judge, who had sent him an answer to his previous petition. Mr. Ska-
lka expressed his discontent at the judges’ refusal to grant him pardon and called the justice a two-face, ignoramus, fool 
and imbecile. The national courts sentenced him to eight months’ imprisonment for the authorities’ insult.

18 Lingens against Austria, 1994. The offi cial site of the European Court of  human rights // http://www.echr.coe.int/echr 
19 A brief overview of the case is cit. from Willem F. Korthals Altes. The review of the European law on defamation. / [e-resource]
// http://eu-project.medialaw.ru/6/4/k4.htm
20 Prager and Oberschlick against Austria, 1995. The offi cial site of the European Court of  human rights // http://www.echr.coe.
int/echr
21 Prager and Oberschlick against Austria, 1995. The offi cial site of the European Court of  human rights // http://www.echr.coe.
int/echr
22 De Haes and Gijsels against Belgium, 1997 // The European Court of Human Rights. Selected decisions. V.2. Moscow: P. 391-
402.
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The European Court has laid down the difference between the concepts of criticism and insult, stating that a sentence 
for insult does not breach Article 10. The Court marked that Skalka did not formulate any defi nite pretensions to the letter 
received from the judge. He just expressed his dissatisfaction and grievance. However, the Court postulated that an eight-
month imprisonment goes beyond the “necessary” exception to the freedom of expression23.

Some other categories of public fi gures comprise civil servants, such as prosecutors, police authorities; company managers, 
the heads of foreign states and celebrities, including fi lm stars and in some countries — the members of the royal family. 

In terms of the Convention, the basic purpose of criminal law on defamation is the protection of “the reputation or the 
rights of other people”. It is permissible to pursue this purpose, plainly called in Article 10 a justifi able reason for restricting 
the freedom of expression, to the extent it does not violate other principles of Article 24.

The European Court has several times considered the cases on criminal prosecution or civil suits concerning defama-
tion. With time, a set of principles on such issues has been worked out. In the beginning the Court always refers to an 
extreme importance of the freedom to express one’s opinion in general and particularly stresses its role in the functioning 
of a democratic system. 

Even if we assume that the freedom of expression restriction has a lawful objective, as stated in Article 10, the limitation 
should be “necessary in a democratic state”. The verifi cation for necessity, amid other examinations, determines whether 
a particular limitation corresponds to the criterion of “commensurability”. In practice, the Court has worked out a certain 
vision of the problem, under which the criminal law on defamation can hardly fi t with the criterion. The threat itself of being 
registered as a criminal, of criminal punishment — even if the result is probation, — all this puts an unnecessary pressure 
on a human being (the subject of opinion expression). This vision is grounded on three reasons, stated by the Court. The 
above characterized legislation:

• Gives rise to “the atmosphere of fear”, creating insurmountable barriers for the implementation of the freedom of 
press rights, which enjoy the protection of the Convention25. 

• Unlawfully shifts the burden of maintaining his/her innocence to the defendant26.
• Is not the only one, within which such collisions can be resolved, i.e. the issues of malevolent defamation pertain 

to the realm of civil law27.
Moreover, the threat of applying criminal sanctions hampers any heated public debate. Because of this the Court rarely con-

curs with the local courts’ verdicts on defamation and nearly never with those committing the defendants to imprisonment28.  
In our opinion, such stance of the Court can be an illustration to the infl uence of common law on the continental system, 

where defamation was traditionally considered to be a criminal offence. In the states of common law defamation from old 
times has been considered within the frame of civil law. What is more, the conception of public fi gures, for instance, was 
elaborated in the courts of the USA (starting with the 1964 decision of the US Supreme Court on Sullivan case), and only 
after this was it employed by several European states and fi nally consolidated the avail of its evolution in the decisions of 
the European Court for the Protection of Human rights.

In the frame of defamation cases and the above adduced criteria, on which the Court bases its decisions on the “per-
missibility” of public expression of one’s tidings-opinions (fact/assessed value and the status of a person), one should 
differentiate between: 

1) The expression of mendacious (contrary to fact) information.
2) The expression of truthful information, the revelation and proliferation of which constitutes the violation of some-

one’s rights for the immunity of private life. 
3) The expression, which offends or affronts (as a result of the usage of certain expressions, for instance), but does 

not violate the criteria of truthfulness and private life immunity. 
The court proceeds from the fact that the expression and proliferation of mendacious or affronting information, which 

violates someone’s right for the immunity of private life do not fall under Article 10. Apropos, such approach is no more valid
if some principle from another category is applicable:

1) By public fi gures.
2) Those who can not be ascribed to public fi gures29. 
Grounding on the analysis adduced, one can make following conclusions, especially relevant for the Belarusian lawmakers:
1) Those enforcing law are to differentiate between the facts and the evaluative opinions (the latter enjoy a higher 

degree of protection).
2) The Court is to differentiate the subjects of a supposed offence (common citizens enjoy a higher level of protection).
3) Possible is also the protection of the right for offensive statements, for under certain circumstance the information 

that offends, shocks or arouses concern may be protected. The harshness of the statement and the circumstances are 

23 A brief overview of the cases (Barford against Danemark; Prager and Oberschlick against Austria; De Haes and Gijsels against
Belgium; Skalka against Poland ) is cit. from Willem F. Kortals Altes. The review of the European law on defamation. / [e-resource] // http://
eu-project.medialaw.ru/6/4/k4.htm
24 The laws against defamation and the freedom of expression // Interights Bulletin. The Russian edition of the INTERIGHTS 
bulletin, 4, 2000. P.16.
25 Lingens against Austria, 1994. The offi cial site of the European Court of  human rights // http://www.echr.coe.int/echr 
26 The violation of another Article of the Convention is obvious — the Article 6 (2), which guarantees the assumption of 
innocence
27 For example: in Lingens v. Austria case that resulted in a fi ne of 20 thousand shillings; Castells v. Spain, where the sentence 
was a year and one day of imprisonment. In Schwabe v. Austria case a fi ne of 3 thousand shillings was imposed, which in case of failing 
to pay was to be substituted for 30 days of imprisonment etc.
28 The laws against defamation and the freedom of expression // Interights Bulletin. The Russian edition of the INTERIGHTS 
bulletin, 4, 2000. P.15.
29 Willem F. Korthals Altes. The review of the European law on defamation. / [e-resource] // http://eu-project.medialaw.ru/6/4/
k4.htm
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taken into consideration.
4) The Court takes a critical attitude towards the existence of criminal liability for defamation, though it does not 

consider the measures to contain defamation to be superfl uous.   
5) The Court tolerates imprisonment for defamation, though the term of it or the amount of fi ne for the damage are 

to be commensurate with the aim pursued. The sum to cover the damage may not be so high as to produce the danger of 
the journalist’s or the periodical’s bankruptcy. 

6) The right of a journalist to safeguard his/her sources of information is unshakable, including the immunity of the 
latter from house and work searches, if these measures are taken to unveil the entity of the intelligencer. 

3. The freedom of radio- and telebroadcasts 

According to p.1 of Article 10 the right for receiving and proliferating information and ideas “does not preclude the 
government from licensing radio, television or cinematographic enterprises”. But as for the freedom of radio- and 
telebroadcasting the doctrine of the European Court has evolved greatly. According to Ms. Monica Macovei, a member of 
the Council of Europe Coordination Committee on Mass Media, this clause was crammed into the Convention on the fi nal 
stage of its preparation. It was caused by technical reasons, particularly the limited number of frequencies available and 
by the fact that at that time most European countries enjoyed monopoly for radio- and telebroadcasting. But the technical 
progress in the sphere contributed to the settlement of such sort of problems30. 

Let us consider the position of the Court by the example of the “Informationsverein Lentia”31. The subject of the case 
constituted the refusal of the regional Austrian post and communications authorities to grant licenses to the creation of 
local radio- and television agencies. The fi rst to be denied the right was “Informationsverein Lentia”, a company nurtur-
ing the plans to create a self-contained cable network, aimed at uniting the numerous cable services of the city of Linz. 
After the refusal was prompted by the National Department of Posts and Telecommunications, the company appealed to 
the Constitutional Court. The latter alluded to Article 10 of the European Convention, where it is stated that the very Ar-
ticle does not preclude the states from implementing licensing, including that of the case in question. Thus, according to 
the Constitutional Court, though that Article 10 is aimed at granting the freedom of opinion and information that does not 
mean that such every single company can be granted such a license. The Federal law of Austria of September, 23 1979 
attributes radio- and telebroadcasting to the sphere of state regulation; the law virtually secured the broadcasting right for 
National Broadcasting Corporation. The Law was the only legal document to regulate the activity of the organisation. The 
Constitutional Court forwarded the case to the Administrative court, which, in its turn, declined the granting of the license 
on September, 10 1986; its verdict was a reiteration of the one by the Constitutional Court. 

Four more applicants faced a similar problem. Two of them did not approach the National Court. Moreover, they did not 
even apply for the license, being aware of the offi cial authorities’ position on the issue. 

The case grew practically epoch-making for the legal basis on European mass media. For the European Court stated 
that as a result “of the technological progress, attained for the last decades, these limitations can no more be justifi able by 
the scarcity of channels and frequencies available”. It would be interesting to note, that in spite of the fact, that neither the 
second, nor the fourth declarant did apply for the license, the Committee decided that it was of no importance: both of them 
were considered to be the victims. Moreover, the whole situation was paradoxical, for the Court revealed that the state mo-
nopoly, i.e. licensing, is lawful (p.1 Article 10 of the Convention). But it conducted a detailed analysis to what extent the in-
terference is “necessary in a democratic society”. It is the above rendered analysis that is of the greatest interest (especially
for a Belarusian comparativist). Amidst all the means, meant for securing respect for the values in question, the heaviest 
restrictions are applied by the state monopoly, namely the complete impossibility to conduct broadcasting otherwise than 
through the state-owned stations. A limited number of local cable stations acting within restricted area are of no serious 
infl uence. The far-reaching character of these restrictions means they can be justifi ed only in case of absolute necessity. 

As a result of the technological progress achieved in the several latest decades, one can not justify the restrictions by 
the lack of frequencies and channels. Besides, concerning the issue analysed, the existing limitations have largely grown 
dated because of the increase in the number of foreign programs, targeted at the Austrian listeners and viewers, and the 
decision of the Administrative Court to admit the lawfulness of their retranslation via cable. Finally, we can not deny the 
existence of several other less restricting decisions. As an example one can refer to the practice of some states where 
either the licenses are granted on some prearranged conditions, the contents of which is liable to change, or there exist 
various forms of private people participating in the activities of national institutions. The government of Austria supplied one
more additional economic reason, namely that the Austrian market is too small for so many private stations and it would be 
problematic to resist their forming “private monopolies”. The Court did not consider the arguments of the government per-
suasive. They were contrary to the practice of several European states, comparable with Austria in size, which contained 
the formation of “private monopolies”. Their experience illustrates the baseless character of the government’s cautions. 
Thus, the Court opines that governmental interference leading to the legal case, is non-commensurate to the aim pursued 
and, respectfully, is not necessary in a democratic state. In such case, Article 10 was violated. 

In these conditions, the right of a state to introduce the licensing of audiovisual means of information receives a new 
sense and a new purpose, namely, in the sphere of the freedom and pluralism of information securing that conforms to 
public good32. The Court stated that the governments are not to regulate the licensing system of other than technical 

30 Macovei M, Chefranova E.A. The European Convention on Human Rights and Fundamental Freedoms. Article 10. The right to 
freely express one’s opinion. Precedents and comments. M., 2001. P.17.
31 “Informationsverein Lentia” and others against Austria, 1993. The offi cial site of the European Court of  human rights // http://
www.echr.coe.int/echr
32 “Observer” and “Guardian” against United Kingdom, 1995; “Informationsverein Lentia” and others against Austria, 1993. The 
offi cial site of the European Court of  human rights // http://www.echr.coe.int/echr
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reasons, and they are not to hinder the freedom of expression, with the only cases fi xed in p.2 Article 10 as exceptions. In 
the Groppera Radio case the Court decreed that “the states are allowed to control the organisation of broadcasting and, 
in particular, in its technical aspects. This does not mean, though, that the licensing procedures are not liable to p.2 Article
10. In such a case it would lead to the results contrary to the subject and the objective of Article 10 as a whole33”. In the 
Autronic AG case34 the Court acknowledged that the deployment of such devises as, for instance, satellite gadgets, does 
not fall under the limitation of p.1 Article 10.

The state monopoly in the sphere of audiovisual means of information as such was regarded by the Court to be thwart-
ing to Article 10, the major reason being its impossibility to secure the diverse range of information sources. The absolute 
monopoly is not a necessity for a democratic society. It can only be justifi ed in case of urgent public needs. Still, in a modern 
world of the new methods of broadcasting and the expansion of transboundary television, one practically can not ground 
the existence of monopolies. It is vica versa, the whole range of people’s interests can not be satisfi ed by one broadcasting 
company”35.

The jurisdiction of Article 10 also embraces the commercials in the audiovisual mass media, regardless of the fact that 
the national authorities enjoy the broad autonomy for applying restrictions here36. As a matter of principle, the advertising 
activity is to be carried out with proper responsibility to the society, paying special attention to moral values, the foundation
of every democracy. The advertisement targeted at children must not contain any information, that might do them harm, it 
should allow for their physical, psychological and spiritual development37.

Article 14 of the Convention prohibits any kind of discrimination while granting licenses, and in case of state monopoly 
any disproportionate distribution of airtime because of political, religious, philosophical or ethical reasons is inadmissible.
In order to evaluate whether the discrimination did take place or not, one should take into account all the political, religious
and social life aspects of the corresponding society38. 

33 Groppera Radio AG and others against Switzerland, 1990. The offi cial site of the European Court of  human rights // http://www.
echr.coe.int/echr
34 Autronic Ag against Switzerland, 1990. The offi cial site of the European Court of  human rights // http://www.echr.coe.int/echr
35 “Informationsverein Lentia” and others against Austria, 1993. The offi cial site of the European Court of  human rights // http://
www.echr.coe.int/echr
36 Markt Intern Verlag GmBH and Klaus Beerman against FRG, 1989. The offi cial site of the European Court of  human rights // 
http://www.echr.coe.int/echr  
37 A brief overview of the cases in this part (“Informationsverein Lentia” and others against Austria, 1993; “Observer” and “Guardian”
against United Kingdom, 1995; Groppera Radio AG and others against Switzerland, 1990; Autronic Ag against Switzerland, 1990; Markt
Intern Verlag GmBH and Klaus Beerman against FRG, 1989) is cit. from Macovei M, Cefranova E.A. The European Convention on Human
Rights and Fundamental Freedoms. Article 10. The right to freely express one’s opinion. Precedents and comments. M., 2001.
38 The European standards in the sphere of human rights: the theory and practice of the European convention onb Human Rights 
and Fundamental Freedoms. The University of Minnesota.
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The Faeroe Islands: land, people, politics, economy

IRY A CIAN

Kiry  Ka cian (born in 1982) LLM student at the University of Bremen, Germany; 
graduated in International Law from International Relations Department, Belarusian State 
University. Legal interests deal with the law of the European Law and legal systems of 
particular member-states of the European Union within the context of the law of the EU, 
EMU, and sociology of law.

Situated roughly half way between Scotland and Iceland in the Northeast Atlantic, the Faeroe Islands are an archipelago 
of 18 mountainous islands, with a total land area of some 1400 sq. km, a sea area of 274,000 sq. km and a population of 
just over 47,000. 

The Faeroe Islands is a part of the Kingdom of Denmark. According to Article 1 of the Danish Constitution it applies to all 
parts of the Realm, including the Faeroes, which means that the Faeroe Islands are viewed as integral and equal part of 
the Kingdom of Denmark. A more than proportionate quota of two seats in the Danish Folketing is reserved for the repre-
sentatives elected on the Faeroe Islands. As a self-governing territory under the sovereignty of the Kingdom of Denmark, 
the Faeroe Islands legislate and govern a wide range of areas in accordance with the Home Rule Act of 1948. The islands’ 
offi cial status changed from ‘County of Denmark’ to ‘self-governing community within the Kingdom of Denmark’. Under the 
Home Rule Act a framework for extensive self-government had been established, so the Faeroese oversaw their own af-
fairs inasmuch as their decisions did not affect Denmark. 

The Faeroe Islands are integrated into the general organization of the Danish police force and the judicial structure. For 
example, the Faeroes has their own criminal code, which is, however, almost identical to the Danish one. Decisions taken 
by the courts on the Faeroes Islands may be appealed to the Court of Appeal in Copenhagen1. 

 As a main principle, the Danish Constitution stipulates that the foreign and security interests of all parts of the Kingdom of
Denmark are the responsibility of the Danish government. To safeguard the foreign policy interests of all parts of the Kingdom, a 
close and continuous co-operation exist between the Danish government and Faeroese home rule government.

The Faeroe Islands postponed an attempt to hold a referendum for full independence in 2001 after then Prime Minister 
Nyrup Rasmussen declared he would halt Danish aid after four years if they went their own way. This fi nancial lifeline 
is vital for the Faeroese economy but although Nyrup Rasmussen’s determined approach drew condemnation from the 
islanders, he was backed by a majority of the Danish parliament.2Efforts by the Faeroese to re-open negotiations with 
Denmark have continued, but their chances of gaining independence are small. Moreover, until now the political majority 
in the Løgtingið has been in favour of upholding the ties with Denmark.

The political and constitutional relations between Denmark and the Faeroe Islands have proven to be very fl exible and 
strong. Though Denmark since 1973 is a member of the European Union, the Faeroe Islands have chosen to remain com-
pletely outside the EU. Article 299 (6a) of the Treaty establishing the European Community states that “this Treaty shall not 
apply to the Faeroe Islands.” Thus, from a legal point of view, this created a strange situation in which one part of the Realm
(i.e. Denmark) is a part of the European Union, while two other parts (the Faeroes and Greenland) and are not. Moreover, a 
protocol to the treaty of accession of Denmark to the European Communities stipulates that Danish nationals residing in the 
Faeroe Islands are not to be considered as Danish nationals within the meaning of the treaties. Hence, Danish people living 
in the Faeroes are not citizens of the European Union. Faeroese relations with the EU are therefore governed by special 
bilateral agreements. Should the Faeroe Islands decide to join the EU, this would necessitate a renewed application of the 
procedure enshrined in the Article 203 of the Danish Constitution and would receive the full support of Denmark.

This all means that the Faeroes being a part of the Kingdom of Denmark is being regarded as a third country in an EU 
context, and the formal relationship is regulated by two bilateral agreements — a Free Trade Agreement and a  Bilateral 
Fisheries Agreement.

As the Faeroe Islands have chosen not to be a part of Denmark’s membership of the European Union, they negotiate 
their own agreements with the EU and other countries, in consultation and cooperation with the Danish foreign ministry. 
The Faeroes receive very substantial economic support from Denmark, even though some of the expenditure returns to 
Denmark through the sale of goods and generation of other commercial activities and jobs in Denmark.

Fisheries as  the Main Factor of the Faeroese Economy  and Bilateral Fisheries Agreement between 
the Faeroe Islands and the European Union

With an economy overwhelmingly dependent on the fi shing and aquaculture industries, the Faeroes are aware of the 
need to strengthen Faeroese capacity to deal with the challenges of a globalized world. Largely all other commerce in the 

1 B. Dahl, T.Melchior, L.A.Rehof, D.Tamm (eds). Danish Law in a European Prospective. P.509.
2 Link2 Exports — http://www.link2exports.co.uk/regions.asp?lsid=1969&pid=1453. — 23.05.2005.
3 (1) Powers vested in the authorities of the Realm under this Constitutional Act may, to such extent as shall be provided by 
statute, be delegated to international authorities set up by mutual agreement with other states for the promotion of international rules of 
law and cooperation.
  (2) For the enactment of a Bill dealing with the above, a majority of fi ve-sixths of the members of the Folketing shall be required. 
If this majority is not obtained, whereas the majority required for the passing of ordinary Bills is obtained, and if the Government maintains 
it, the Bill shall be submitted to the electorate for approval or rejection in accordance with the rules for referenda laid down in section 42.
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5 The Faeroese Securities Market — http://vmf.fo/EN/category.aspx?catID=89. — 27.05.2005.
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Faeroes derives from the fi shing industry. Agriculture, mainly synonymous with sheep-raising, is of merely marginal signifi -
cance. In the waters around the Faeroe Islands, fi shing is carried out with trawlers, which supply fi sh for the fi let factories 
on land.

However, discovery of oil on the British side of the boundary line between the Shetland Islands and the Faeroe Islands 
has stimulated interest in prospecting for oil in the Faeroese marine territories. The fi rst test drilling took place in 2001.

Enhancing economic independence of the Faeroes is a key factor in ensuring sustainable development and stimulating 
economic diversity. The growing depletion of fi sh stock makes it very diffi cult to gain complete economic independence 
from Denmark. Fisheries products counts for approximately 98% of the Faeroese export, 80 per cent of which go to the 
EU4, and therefore the most important single source of income for the Faeroes. The Faeroese economy is thus very sensi-
tive to the international market for fi sh. Consequently, the export income can fl uctuate signifi cantly from one year to the next 
because of changes in catch and price, and these fl uctuations spread quickly throughout the economy.

The fi shing fl eet today consists of about 189 vessels with a total tonnage of 68,500 GRT (2002).5 They range from small 
wooden coastal vessels to sophisticated factory trawlers. These vessels mostly fi sh around the Faeroes, but about 40% of 
the fi sh that the Faeroese export comes from international or foreign waters. 

The sea farming industry is a relatively new industry in the Faeroe Islands. It started in the early 1980s. Production has 
been volatile over the years. In 2002 its export value corresponded to 23% of the total export.6 The Faeroes has imple-
mented foreign ownership restrictions on the aquaculture industry. Foreign interests could thereby not own more than 33 
per cent of the shares in Faeroes aquaculture companies. The regulations have nevertheless not prevented Norwegian 
Pan Fish in having the right to control about half of the Faeroe Islands’ production, together with their co-operating partners
in Vestlax.7 However, in 2004 this restriction was removed for the Faeroese fi sh farming industry. 

It has been decided to establish around the Faeroe Islands, with effect from 1 January 1977, a fi shery zone extending 
to 200 nautical miles off the coast within which the Faeroe Islands exercises sovereign rights for the purpose of exploring, 
exploiting, conserving and managing the living resources thereof and that the Community has agreed that the limits of the 
fi shery zones of its Member States (hereinafter referred to as the area of fi sheries jurisdiction of the Community) shall ex-
tend up to 200 nautical miles, fi shing within these limits being subject to the common fi shery policy of the Community.8

These include the conservation and management of living marine resources within the 200-mile fi sheries zone, sub-
surface resources, trade, fi scal, industrial and environmental policies, transport, communications, culture, education and 
research.

The Agreement on fi sheries between the European Economic Community, of the one part, and the Government of Den-
mark and the Home Government of the Faeroe Islands, of the other part recognizes the status of the Faeroe Islands as a 
self-governing integral part of one of the Member States of the Community. 

Under the Agreement each Party of it shall grant access to fi shing vessels of the other Party to fi sh within its area of 
fi sheries jurisdiction in accordance with the provisions set out in the Agreement. 

It is stated in the Agreement that each Party annually determines for its area of fi sheries jurisdiction. The basis of such 
determination is the need for rational management of the living resources. According to the provisions of Article 2 the total 
allowable catch for individual stocks or complexes of stocks is defi ned taking into account the best scientifi c evidence avail-
able to it, the interdependence of stocks, the work of appropriate international organizations and other relevant factors. 
After appropriate consultations, allotments for fi shing vessels of the other Party and the areas within which these allotments 
may be fi shed. The Parties of the Agreement aim to balance their fi shing possibilities in their respective fi shery zones, tak-
ing into account the habitual catches of both Parties. The level of fi sheries taken by each Party shall not be of such a nature 
as to jeopardize the full exercise of the fi shing rights allocated under the Agreement.

It may be required by each Party that fi shing in its area of fi sheries jurisdiction by fi shing vessels of the other Party shall 
be subject to license. In this case, the competent authority of each Party communicates in due time to the other Party the 
name, registration number, and other relevant particulars of the fi shing vessels which shall be eligible to fi sh within the area 
of fi sheries jurisdiction of the other Party. The second Party thereupon issues such licenses in a manner commensurate 
with the possibilities for fi shing granted under the provisions of Article 2

As to Article 6 the Parties undertake to cooperate to ensure proper management and conservation of the living resources 
of the sea, and to facilitate the necessary scientifi c research in this respect, in particular with regard to: 

(a) stocks occurring within the areas of fi sheries jurisdiction of both Parties, with a view to achieving, as far as practicable, 
harmonization of measures for the regulation of fi sheries in respect of such stocks; 

(b) stocks of common interest occurring within the areas of fi sheries jurisdiction of both Parties and in the areas beyond 
and adjacent to those areas.

However, like other peripheral fi sheries dependent communities bordering upon the North Atlantic, the Faeroese have not 
found it compatible with their vital interests to become subject to the Common Fisheries Policy. The main reason is that the 
Common Fisheries Policy is far from the main principles of the European Union that is the principles of free trade and level play-
ing fi eld for competition. The root of the problem is that the European Union does not regard fi sheries processes as industrial 
processes but rather link them with agriculture closely related to social policy and regional policy. The Council of Ministers in the 

4 The largest export markets are Great Britain (24%), Denmark(21%), Spain (12%), France (8%) and Germany (6%) — Prospect 
Føroya Landsstýri November 2003. P.19.
5 The Faeroese Securities Market — http://vmf.fo/EN/category.aspx?catID=89. — 27.05.2005.
6 Ibid.
7 Pan Fish’s operations in the Faeroe Islands are managed by P/F Vestsalmon — through a management contract between all of 
the companies in the Vestlax group and the Laksåling group (Pan Fish). Pan Fish ASA owns 67% of this company. The remaining 33% is 
owned by their close collaborative partners in the Faeroe Islands.
8 Pan Fish’s operations in the Faeroe Islands are managed by P/F Vestsalmon — through a management contract between all of 
the companies in the Vestlax group and the Laksåling group (Pan Fish). Pan Fish ASA owns 67% of this company. The remaining 33% is 
owned by their close collaborative partners in the Faeroe Islands.
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.
12 Landsbanki Føroya Information Memorandum 2004. P.19
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European Union decides upon total allowable catches that are far above the scientifi c advice. The effect is that the very sustain-
ability of a high number of stocks is brought under threat. State subsidies in the European Union have encouraged investments 
that will not and cannot pay off. The result of state subsidies is an ineffi cient fi shing industry. 

The fi shing fl eet in the European Union is too large and too expensive. State subsidies have aggravated the situation 
and damaged natural competition. State subsidies that encourage investment should be abolished. The European Union is 
based on using economic tools to reach political goals. The Common Fisheries Policy turns these principles around when 
it is used to gain control over the resources of new entrants.9 The demand from the European Union that the countries in 
the North Atlantic, including the Faeroe Islands, should give up control over their fi sheries resources upon joining the Union 
is a demand for them to go back into the past. 

Trade Agreements between the Faeroes and the EU

In 1974, Løgtingið decided by an unanimous vote not to apply for EU membership. Article 3 (1)10 of the EU’s Customs 
Code, as amended, specifi cally excludes the Faeroe Islands from the customs territory of the European Union. 

 The EU membership is a potential threat to effi cient management of the stock of fi sh in Faeroese waters (within the 200-
mile limit). Instead, an interim Trade Agreement was concluded between the Faeroes and the EC. The trade agreement 
was fundamentally a free trade agreement and as such reported to GATT by the EU. This Trade Agreement was replaced 
in 1991 by a formal agreement on trade between the Faeroes and the EEC, which was a mutual Trade Agreement of the 
type made between EEC and the EFTA countries in the 1970s. As a condition of the 1991 trade agreement, the Faeroe 
Islands in 1993 implemented a value-added tax regime and excise duties replaced the fi scal import duties on some con-
sumption items. The value-added tax (VAT) now stands at 25%.11 This Free Trade Agreement between the Faeroes and 
the EC agreement was revised in 1996, and in 1998, after negotiations between the Parties, protocol 1 on market access 
was replaced. A new agreement concluded between the Faeroese Government and the EU invalidates the following sec-
tions of the trade agreement: price arrangements, reference ceilings for export, restrictions on salmon, statistics control 
and other product specifi c agreements.

This Agreement applies to products originating in the Community or the Faeroes:
 (i) which fall within Chapters 25 to 97 of the Harmonized System, other than those listed in Annex II to the Treaty 

establishing the European Community, and other than those listed in Annex I to this Agreement;
 (ii) which are specifi ed in Protocols 1, 2 and 4 to this Agreement, with due regard to the arrangements provided 

for in those Protocols.
Obviously, with the revised protocol 1, most of the original restrictions were removed, letting the Faeroes export most of 

its fi sh products to the EU market without restrictions. However, EU still has quantitative restrictions on some areas of vital 
importance for the Faeroese industry. The revision of the Trade Agreement also made it in better keeping with the WTO 
rules.

On February 1st 2001 a new veterinary Protocol, which constitutes as a part of the Trade Agreement, with the EU was 
enforced, and the Faeroes were thereby guaranteed access to the most important market. Under the Protocol the Faeroe 
Islands undertake to apply the relevant Community rules to accept of live animals and animal products originating from 
the EU, imports from third countries and undertake to send to the territory of the European Community only live animals 
and animal products in conformity with the conditions laid down in this Decision. The Faeroe Islands agree to apply, in the 
future, the conditions for imports from third countries fi xed by European Community legislation for third country imports. 

Concerning fi sh diseases (in particular, infectious salmon anaemia, ISA) the Faeroe Islands implemented Council Direc-
tive 82/894/EEC. The arrangement for the participation of the Faeroe Islands in the animal diseases computerised system 
(ADNS) is to be established by Commission and Faeroe Islands offi cials.12 ISA is the biggest disease problem in the fi sh 
farming industry in general and in the Faeroe Islands in particular. Outbreaks of this virus result in losses related to disrup-
tions in production and forced harvesting of fi sh in contaminated sites. The fi rst outbreak of the ISA happened in the Fae-
roes in 2000 and was followed by a further fi ve in 2001.13 The Norwegian salmon farming giant Pan Fish had outbreaks 
in two of their sites in the Faeroes in both 2002 and 2003.14 In the Faeroe Islands the authorities have now prepared 
national plan for combating the disease, which involve vaccination in the area at risk. An effective vaccine against ISA has 
also been developed, but the industry is awaiting approval from the EU.[15]15 So, the Faeroes will be the fi rst country in 
the world to vaccinate against ISA.

The free trade agreement with the EU has eliminated tariffs on Faeroese processed fi sh exports to the EU (except for shrimp), 
but there is still concern by some Faeroese fi sh processors that because the Faeroes is outside the EU, some EU companies 
may still try to reduce Faeroese competition by promoting non-tariff barriers. This is one of the arguments for Faeroese member-
ship in the EU, but a stronger counter-argument is that membership in the EU will considerably reduce the country’s control over
its fi shing stocks. One factor weighing against processing in the Faeroes is that a processing plant, e.g. in Denmark, can deliver 
processed fi sh to the large European market more quickly than can a processing factory in the Faeroes.

9 Speech of Mr. Halldór Ásgrímsson (took over as Iceland’s Prime Minister on September 15th 2004) on the opening of the 
conference “An Ocean of Opportunities” in Akureyri, Iceland, hosted by ISB on September 8th 2004–http://www.framsokn.is/framsokn/
frettir/utanrikismal/?ew_news_onlyarea=&ew_news_onlyposition=10&cat_id=12104&ew_10_a_id=86643. –26.05.2005.
10 1. The customs territory of the Community shall comprise: … — the territory of the Kingdom of Denmark, except the Faeroe 
Islands and Greenland.
11 Landsbanki Føroya Information Memorandum 2004. P.19
12 Recommendation by the Veterinary Subgroup EC — Faeroe Islands.
13 A Report of the Royal Society of Edinburgh Working Party on Infectious Salmon Anaemia. P.10.
14 Pan Fish Faeroe Islands http://www.panfi sh.no/newsread/news.asp?WCE=level2FaeroeIslands&D=1&N=5011&L=2 — 29.05.2005.
15 Ibid.
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13 Recommendation by the Veterinary Subgroup EC — Faeroe Islands.
14 Fiscal Adjustment and Economic Progress: an Optimal Fiscal and Legal Framework to Promote Economic Growth and 
Investment in the Faeroe Islands. P.54.
15 Landsbanki Føroya Information Memorandum 2004. P.23.
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With the signing of the new free trade agreement between the Faeroes and the EU, the Faeroes no longer faces signifi -
cant impediments to selling processed exports to the EU. Previously, 60% of the value of Faeroese exports (largely fi sh 
and fi sh products) were affected by high tariffs and/or quotas and were thus constrained in entering the EU market. With 
the new agreement that level has fallen to about 3%-5% (i.e. some 95-97% of all Faeroese exports are listed as free trade), 
with the principal export affected being shrimp.16 Thus, Faeroese processed pelagic and demersal fi sh can now enter the 
EU market without impediments as can the processed salmon from the aquaculture industry in the Faeroes. One constraint 
in the new agreement is that in the event of a shortfall of its fi sh supply, the Faeroes cannot buy fi sh from another country 
such as Norway and on-sell it in the EU market without attracting tariffs. 

On 28th of November 2003 the Faeroe Islands and the EU made an agreement on Faeroese membership in the Pan-
European System of Cumulation of Origin. This was a positive breakthrough in the negotiations with the EU, and for the 
Faeroese industry and society as a whole. 

Because of the trade agreement concluded with the EU, the Faeroese Customs Act is based on the international Cus-
toms Cooperation Council’s (CCC) Harmonized Commodity Description and Coding System and customs duties are based 
on the EU GATT rates.17

Conclusion: Iceland’s Model instead of the EU Membership

The Faeroes rejected membership in the EU. Instead, the Faeroe Islands negotiated two agreements with the EU, one 
on fi sheries — which provides for access by the EU and the Faeroes to each others’ coastal waters to fi sh — and the other 
on trade — which broadly provides for the abolition of customs duties and quantitative restrictions in trade between the EU 
and the Faeroe Islands. The Faeroes is “strategically located” close to the Northern EU market with convenient regional 
and international air links with the EU and Iceland.

The further development of the relations between the Faeroe Islands and the EU could be seen from the different per-
spectives, however taking into account the structure of the Faeroese economy completely dependent on the fi shing and 
aquaculture industries. From the one side, membership in the EU for the Faeroe Islands should not be dismissed out of 
hand publicly. An on-going effort should be made to ensure that membership in the EU is appraised on an annual basis. 
But the North Atlantic States, such as the Faeroe Islands, depend upon fi sheries for a living. They have managed to build 
sustainable fi sheries with an effi cient industry. It is impossible for them to give up control over the fi sheries resource to enter 
into a system of the Common Fisheries Policy which has proven itself unable to manage its own resources. 

However, it seems that Iceland is the best proxy for the Faeroes and in particular for Faeroese economy. Certainly, 
Iceland is larger, but it is a fi shing-based economy. While fi shing is less of a component of GDP now than in the past, it 
dominated the economy in the earlier period. Furthermore, Iceland is a welfare state that costs about half of the other 
Nordic welfare states. Using Iceland as a model for the Faroese welfare state is viable not only because of the success of 
the Icelandic model, but also because of the similarity of the two economies. For instance, in 1998, about 73% of Iceland’s 
merchandise exports and about 50% of total exports were accounted by fi shing and fi sh processing, versus 99% of total 
exports in the Faeroes.

The Faeroes should follow the example of Iceland and adopt the EU legislation on the treatment of foreign investment, 
with a few caveats to protect Faeroese sensitivities in the fi shing sector. This would send a positive signal to all foreign 
investors. Review of the legislation created by Iceland will be helpful for the Faeroe Islands to promote the development of 
a stock exchange, bond and bills markets, mutual funds, the role of banks, brokers etc and appropriate responsibilities.

16 Fiscal Adjustment and Economic Progress: an Optimal Fiscal and Legal Framework to Promote Economic Growth and 
Investment in the Faeroe Islands. P.54.
17 Landsbanki Føroya Information Memorandum 2004. P.23.
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Irregular Forms of Citizenship 

HUGO CHE PIU DEZA

Hugo Che Piu Deza — Bachelor of law at Main National University of San Marcos of Lima, 
Peru, faculty of law and political science (1995-2000).

Review of the article (full version available in the Belarusian part of the journal:

The article touches upon the notion of citizenship, the history of its evolution and some modern approaches to the con-
cept. High emphasis is placed on the sphere of citizen-state relations. The author provides detailed characteristics of all 
the irregular forms of citizenship, namely dual citizenship, multicitizenship and supracitizenship. The article also contains 
an extensive selection of examples of their implementation. A list of possible problems, caused by the implementation of 
irregular forms of citizenship is given, with some solutions to them following. 
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Kanstytucyja E ra viazu: historyja, prablemy dy perspektyvy 

KIRY KA CIAN

Kiry  Ka cian (nar. u 1982 r.) — navu ajecca na mahistarskaj prahramie va niversytecie 
Bremenu, Niamie yna. Absalvent addziale nia “mižnarodnaje prava” fakultetu mižnarodnych 
stasunka  BDU. Halina jurydy nych intaresa  — prava E rapiejskaha viazu i dziaržava -
udzielnica  u kantek cie e rapiejskaha prava, E rapiejski valutny viaz, sacyjalohija prava.

Kira niki dziaržava  i rada  kraina  E ra viazu padpisali prajekt Kanstytucyi E  29 kastry nika 2004 roku  Rymie. 
Prajekt kanstytucyi, skiravany na toje, kab nada  E ra viazu bolšyja pravy na mižnarodnaj arenie j paskory  praces 
prynia cia raše nia  u miežach E ra viazu, sta sia vynikam 28 miesiaca  napružanych pieramova  pamiž 25 krainami 
E . Jaš e niežni 2000, kali by a padpisanaja Nicckaja damova, kira niki kraina  E ra viazu pryniali deklaracyju, dzie 
zaklikali da bolš šyrokich dy intensy nych debata  nakont budu yni E rapiejskaha viazu, jakija zavieršacca mižuradavaj 
kanferencyjaj. Praz rok u niežni 2001 u Laekenie kira niki kraina  E  uchvalili bolš detalovyja pa aže ni nakont budu yni

viazu. Takim ynam, by a pryznanaja nieabchodna  reformy instytucyjnaje struktury E ra viazu pad as užo raspa ataha
jaho pašyre nia, a taksama mety nabliže nia viazu da jahonych hramadziana . Laekenskaja Deklaracyja zaklika a da 
niebchodna ci prynia cia kanvencyi z metaj lepšaje padrychto ki hleby dla dziaržava -udzielnica  dziela prynia cia imi 
raše nia  pad as mižuradavaje kanferencyi. Jana vyzna y a 4 admys ovyja sfery dzieja nia Kanvencyi:

• lepšaje, jasnaje vyzna e nie kampetencyi E ra viazu;
• spraš e nie pravavych instrumenta viazu;
• bolšaja stupie  demakratyi, adkryta ci j efekty na ci;
• mah ymaja patreba  Kanstytucyi dla E .

 lutaha 2002 na praciahu amal 1,5 hado  do žylisia vostryja j napružanyja debaty pamiž delehacyjami ad taha asnych
15 dziaržava -udzielnica  i 10 kraina -kandydatak, a taksama ad Ba haryi, Rumyniji j Turcyi, siabrami nacyjanalnych 
parlamanta  j E raparlamantu dy šyrokim pality nym spektram udzielnika . Ich vynikam sta asia stvare nie prajektu 
Damovy, jakaja za viardžaje Kanstytucyju E ropy. U ervieni 2003  hreckich Sa onikach by o dasiahnutaje pahadnie nie
ab mižuradavaj kanferencyju, pry vie anaj prajektu Kanstytucyi. Ciaham da hich j sk adanych debata  18 ervienia 2004 

 Bruseli kira niki kraina  E ra viazu rešcie dasiahnuli pahadnie nia nakont prajektu Damovy, jakaja za viardžaje
Kanstytucyju E ropy. Pa la hetaha javilisia kansalidavanyja versyi Damovy, Pratako a  i Deklaracyja . Pradsta niki
ad kažnaje dziaržavy- dzielnicy detalova praviarali prajekt Kanstytucyi razam z pra nymi ekspertami j linhvistami (tak 
zvanyja jurysty-linhvisty), kab upe nicca  dak adna ci jejnaha miestu j techni naj karektna ci. Tolki pa la hetaha prajekt 
Kanstytucyi, jaki sk adajecca z bolej ymsia 200 staronak, pa ali pierak ada  na sie afi cyjnyja movy E .

Kanstytucyja stvary a b u E  pasadu prezydenta, jaki vykonvaje svaje pa namoctvy ciaham 2,5 hadovaha terminu. Hetaje 
pa aže nie miani a b ciapierašniuju systemu ratacyi staršynia  E ra viazu. Dahetul imi byli kira niki rada  dziaržava -
udzielnica , jakija mianiali adzin adnoha kažnyja 6 miesiaca . Prajekt prapano va  taksama pasadu adzinaha ministra 
zamiežnych sprava  E ropy (zaraz hetaja pasada padzielenaja pamiž d viuma asobami). 

Adnak šerah spre ka  nakont pa namoctva  E , a taksama balansu ada  u miežach viazu mahli stacca surjoznaj 
pahrozaju naahu  dla pahadnie nia nakont kan atkovaha varyjantu tekstu. Adnym z takich spre nych punkta  sta asia
pyta nie ha asava nia kvalifi kavanaj bolša ciu. Šmat raše nia  u E  i zaraz prymajucca akurat kvalifi kavanaj bolša ciu.
Adnak taja systema, što sia nia prymianiajecca, jo  nadta sk adanaj j daje š odryja pravy siarednim krainam, takim 
jak Polš a ci Hišpanija, jakija maju  amal takuju-ž vahu jak Niamie yna pry amal udvaja mienšaj kolka ci nasielnictva. 
Zhodna z systemaj, prapanavanaj u prajekcie, raše nie pryma asia b, kali jano atryma a padtrymku prynamsi 15 kraina  z 
kolka ciu nasielnictva prynamsi  65% ad adhulnaha nasielnictva viazu.

Nape na bolš miasto nym by o nie samoje pyta nie paniatku kvalifi kavanaje bolša ci, a pyta nie jejnaha prymianie nia.
Pa niekatorych istotnych pyta niach zamiest prynia cia zakonu kvalifi kavanaj bolša ciu kažnaja dziaržava- dzielnica
mie a b prava veto. Pieršapa atkova stvaralniki Kanstytucyi mieli namier vyraša  zhadanyja pyta ni kvalivikavanaj 
bolša ciu, ale Vialikaja Brytanija nastojliva abarania a zachava nie svajho prava veto pa takich klu avych aspektach, jak 
abarona, zamiežnyja spravy, padatki j sacyjalnaja bia pieka. Brytanija taksama pa piachova damah asia taho, što Chartyja 
Asno nych Pravo , jakaja by a dadadziena da Kanstytucyi, vykarysto va asia b dla miena  u brytanskim praco nym
pravie, jakoje jo  najliberalniejšym u E ropie.

Inšyja spre nyja pyta ni byli ra viazanyja biez padobnaje varoža ci. Niderlandy žadali, kab E rakamisii by o dadziena 
prava kantralava  pakt “stabilna ci j ra vi cia zony e ra”. Ale hetaja ideja sustre a mocny supraci  Francyi j Niamie yny, 
jakija jo  sta ymi parušalnikami zhadanaha paktu. Kampramisam u prajekcie sta asia raše nie nakont taho, što Kamisyja 
vyzna a a b kali defi cyt jo  pra mierny, adnak kan atkovaje raše nie nakont prymusovych zachada  prymali b mienavita 
dziaržavy- dzielnicy.

Nakont pyta nia, ci mieli b u tekscie Kanstytucyi zhadvacca Chry cijanskaja spad yna E ropy j Boh, katalickija krainy 
(asabliva Polš a) sastupili hrupie “sekularysta ” na ale z Francyjaj. Tamu miejsca dla chry cijanskaje spad yny kantynentu 
 tekscie prajektu tak i nie znajš osia.

Vymohi dla ratyfi kacyi prajektu.

Nasamre , najciažejšy peryjad dla Kanstytucyi pa a sia naturalna pa la jejnaha padpisa nia. Jana b naby a moc adno 
pa la ratyfi kacyi adnaha osna simi 25 dziaržavami- dzielnicami. Artyku  IV-8 prajektu praduhledžvaje, što  vypadku, 
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kali sie dziaržavy- dzielnicy ratyfi kuju  jaje da 1 listapada 2006, hetaja data jo  najraniejšaj, kali Kanstytucyja mah a b 
naby  moc. Kali b hetaha nie adby osia, Kanstytucyja b nabyva a moc praz 2 miesiacy pa la taho, jak apošniaja kraina 
jaje ratyfi kuje. Patrabava nie adnaha osnaha prynia cia Kanstytucyi abarania a paasobnyja dziaržavy- dzielnicy ad 
pality naha koštu by  adkaznymi za nieprynia cie dakumentu. Zamiest hetaha jany b zdoleli vykarystouva  svajo prava 
ho asu jak srodak praso va nia nacyjanalnych intaresa .

Kanstytucyja mie a by  ratyfi kavanaja  adpaviedna ci z patrabava niami nacyjanalnych kanstytucyja  (Artyku  IV-8, 
CONV 86/04) ci šlacham kanstytucyjnaje reformy. Nastupnaja tablica dazvalaje ba y , jak pyta nie ratyfi kacyi vyrašajecca 

 paasobnych krainach:

Tablica 1. Pracedury Parlamanckaje Ratyfi kacyi  dziaržavach-udzielnicach E .

Dziaržava Parlamanckaja Ratyfi kacyja

A stryja Prostaja bolša  Kangresu (i Senatu — kali pyta nie naležy  da jaho kampetencyi) z d viuch
tracina  Kangresu (i Senatu, jak zhadana vyšej), kali pierada a pa namoctva  vymahaje 
Kanstytucyjnaje reformy (Artyku y 50, 42 i 44).

Belhija Damovy, jakija zakranaju  pravy hramadziana , musia  za viardžacca abied viuma Pa atami.
Kali jany zakranaju  kampetencyju rehijona , Rady abied viuch musia  taksama uchvali  damovu 
(Artyku  163).

Kipar Prymajecca Kabinetam i za viardžajecca Pa ataj Pradsta niko  (Artyku  169).

echija Za viardže nie bolša ciu z troch piatych Kangresu j Senatu (Artyku y 10 i 39).

Danija Za viardže nie bolša ciu  piacioch šostych, inakš referendum (Artyku y 20 i 42).

Estonija Prostaja bolša  dy inšyja pracedury (Artyku y 120 i 121).

Finlandyja Zakonam. Prostaja bolša  ci bolša  z d viuch tracina , kali pyta nie zakranaje Kanstytucyju 
(Artyku  94).

Francyja Zakonam (Artyku y 52-55 i 88). Referendum moza inicyjava  Prezydent (Artyku  11).

Niamie yna Zakonam. Bolša  z d viuch tracina Bundestagu j d viuch tracina Bundesratu (Artyku y 23 i 79).

Hrecyja Zakonam. Bolša  z troch piatych (Artyku  28)

Vuhorš yna Bolša ciu  d viuch tracina  abied viuch Pa ata  (Artyku  2a).

Irlandyja Niama admys ovaje pracedury. Kožnaja reforma E  vymahaje paralelnaje reformy Kanstytucyi 
š acham referendumu (Artyku y 29, 46 i 47).

Italija Ratyfi kacyja d viuma Pa atami Parlamantu; biez referendumu (Artyku y 80 i 75).

atvija Parlamanckaja Ratyfi kacyja, ale  inicyjatyvy pa ovy siabro  Parlamantu musi  by  pryzna any
referendum (Artyku  68).

Letuva Parlamanckaja Ratyfi kacyja; referendum abviaš ajecca, kali damova zakranaje ha o nyja aspekty 
žy cia letuvisa  (Artyku y 135,1 i 5).

Luksemburh Zakonam, jaki chvaleny d viuma tracinami siabro  Parlamantu (Artyku y 37, 49 i 114).

Malta Kanstytucyjnych pravi a  niama, akramia vypadka , kali ratyfi kacyja vymahaje miena  u 
Kanstytucyi.

Niderlandy D viuma tracinami parlamanckaje bolša ci (Artyku  91)

Polš a Na padstavie parlamanckaje pracedury, umovy jakoje za viardžajucca inšym aktam Parlamantu 
(Artyku  90).

Partuhalija Parlamanckaja bolša  (Artyku  161)

S ava yna Bolša  z troch piatych (Artyku y 7 i 84).

S avienija Bolša  z troch piatych (Artyku y 3 i 8).

Hišpanija Absalutnaja bolša  siabro  abied viuch Pa ata  (Artyku  93).

Švecyja Za vierdža nie tryma vertkami siabro Riksdagu (Artyku  10.5).

Z u anaje
Karale stva

Parlamanckaja bolša

Krynica: http://www.uc3m.es/uc3m/inst/MGP/NCR/portada.htm
Hladziecie taksama: http://www.realinstitutoelcano.org/analisis/570.asp
http://www.european-referendum.org/materials/di/refsum.pdf
Z nastupnaje tablicy možna paba y , jakija referendumy pravodzilisia  krainach E ra viazu, a taksama ich vyniki. 
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Tablica 2. Referendumy  E rapiejskim viazie.

Dziaržava
Referendum nakont

Kanstytucyi
Raniejšyja referendumy na temu E Vyniki

A stryja Nia vyrašana Da u e nie (1994) Tak 66%; Nie 33%

Belhija Tak Nie -

Kipar Pe na nie Nie* -

echija Nia vyrašana Da u e nie (2003) Tak (77%); Nie (23%)

Danija Tak

Da u e nie (1972) Tak (53%); Nie (33%)

Adziny Akt (1986) Tak (42%); Nie (33%)

Maastricht I (1992) Tak (41%); Nie (42%)

Maastricht II (1993) Tak (49%); Nie (37%)

Amsterdam (1998) Tak (41%); Nie (34%)

E ra (2000) Tak (41%); Nie (46%)

Estonija Nie Da u e nie (2003) Tak (67%); Nie (33%)

Finlandyja Nia vyrašana Da u e nie (1995) Tak (57%); Nie (43%)

Francyja Pe na tak
Pašyre nie (1972) Tak (68%); Nie (32%)

Maastricht (1992) Tak (51%); Nie (49%)

Niamie yna Nie Nie -

Hrecyja Pe na nie Nie -

Vuhorš yna Pe na nie Da u e nie (2003) Tak (84%); Nie (16%)

Irlandyja Tak

Da u e nie (1972) 

Adziny Akt (1987)

Maastricht (1992)

Amsterdam (1998) Tak (94%); Nie (6%)

Nicca I (2001) Tak (46%); Nie (54%)

Nicca II (2002) Tak (63%); Nie (37%)

Italija Nie
Kanstytucyjny mandat dla 
E raparlamantu (1989)

Tak (88%); Nie (14%)

atvija Nie Da u e nie (2003) Tak (67%); Nie (33%)

Letuva Nie Da u e nie (2003) Tak (91%); Nie (9%)

Luksemburh Tak Nie -

Malta Nie Da u e nie (2003) Tak (54%); Nie 46%

Niderlandy Tak Nie -

Polš a Pe na nie Da u e nie (2003) Tak (77%); Nie (23%)

Partuhalija Tak Nie -

S ava yna Pe na nie Da u e nie (2003) Tak (94%); Nie (3%)

S avienija Pe na tak Da u e nie (2003) Tak (66%); Nie (34%)

Hišpanija Tak Nie -

Švecyja Nie
Da u e nie (1994) Tak (52%); Nie (47%)

E ra (2003) Tak (42%); Nie (56%)

Z u anaje Karale stva Tak Da u e nie (1975) Tak (67%); Nie (33%)

(*) Referendum 24 krasavika 2004 na Kipry ty y sia pyta nia jadna nia vyspy.
Krynicy: Roznyja.
Hladziecie taksama: http://www.realinstitutoelcano.org/analisis/570.asp
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Praces ratyfi kacyi: što dalej?

H ybinia j sk adana  pracedura  i umova  u roznych krainach E  sta asia realnaj mah yma ciu dla surjoznych 
pieraškoda  dla ratyfi kacyi simi 25 dziaržavami- dzielnicami j, takim ynam, moža naahul nadta zamarudzi  praces 
intehracyi. Adpaviedna nikaje šerah pyta nia : ci jo  adnaha osnaja ratyfi kacyja Kanstytucyi simi 25 dziaržavami-

dzielnicami realnaju metaj? I ci nia lepiej bylo b zrabi  u prajekcie Kanstytucyi šerah jakasnych miena , kab potym 
vyrašy  jejny los šlacham ahulnaha ha asava nia?

Pyta nie, kolki kraina  E  ratyfi kuju  da 1 listapada 2006 kanstytucyju, maje dla jejnych prychilnika , badaj, ha o naje 
zna e nie. Zhodna z deklaracyjaj, što by a da u anaja da kanstytucyi, kali na toj as jaje ratyfi kuju  20 z 25 kraina ,
E  musi  vyrašy , jak pastupi  z tymi krainami, što jaje nie ratyfi kavali. Vyhladaje na toje, što “skieptyka ” zmusia  da 
pieraha asava nia, adnak, napryk ad, u vypadku Francyi, heta padajecca niemažlivym prynamsi da parlamenckich i 
prezydenckich vybara  uviesnu 2007, pa la jakich novy kira nik dziaržavy vyrašy  nakont pa tornaha referendumu. 
U lubym vypadku, adnak, z pe na ciu možna skaza , što kanstytucyja nia vojdzie  žy cio vosie  2006. Kali heta 
adbudziecca, to najraniej hod ci dva pa niej za zhadany termin. Pokul ža budzie dziejni a  Nickaja damova.

Praces ratyfi kacyi parlamantami nia mie  šmatlikich sk adana cia  ani  starych, ani  novych dziaržavach- alcoch 
E . Da Francyi 9 kraina  ratyfi kavali kanstytucyju, 8  jakich praz parlamenckija pracedury. Pieršaj krainaj, jakaja 
ratyfi kava a e rakanstytucyju, by a Letuva. Heta adby osia 10 niežnia 2004 r., kali 84 deputaty praha asavali za, 
i tolki 4 supra . Napryk ad, Parlament Italii kan atkova ratyfi kava  kanstytucyju 6 krasavika. U vierchniaj pa acie 
parlamentu za ratyfi kacyju praha asava a 217 senatara , a supra  tolki 26, a  pa acie pradsta niko  436 pas o
praha asavali za kanstytucyju, 28 supra , a jaš e 5 ustrymalisia.

Što da ratyfi kacyi praz referendumy, hety praces jo  našmat bolš sk adaniejšym. Nasamre , isnuje dumka, 
vykazanaja “Süddeutsche Zeitung“, što vynosi  na ha asava nie praz referendum hruvastki tekst, što sk adajecca z 
pryk adna 500 ba yna  i jaki, naturalna, ma a chto pra yta , by o b absurdam.

Praces ratyfi kacyi kanstytucyi na referendumach raspa a a Hišpanija. Tamtejšy referendum adby sia jaš e  lutym i 
vyzna a sia nizkaj frekvencyjaj vybarca . Da vybar ych dzialnica  pryjšli tolki 42,32% (minimalnaj kolka ci vybarca
dla sapra dna ci referendumu nie by o), 76,73%  jakich padtrymali kanstytucyju, 17,2% praha asavali supra , a 
jaš e amal 6 adsotka  pakinuli biuleteni pustymi. I pravia aja partyja, i apazycyja zaklikali da prynia cia kanstytucyi, 
u toj as jak a tanamisty i separatysty z Katalonii i Krainy Baska  ha asavali supra .

U Francyi spre ka nakont kanstytucyi sta asia fakty na spre kaj pra miejsca krainy  abjadnanaj E ropie. Francuzy 
adrynuli prajekt kanstytucyi E . Pavodle afi cyjnych dadzienych, u referendumie 29 tra nia ziali dzie  ažno 69,9% 
vybarca ,  jakich tolki 45,13% byli za, u toj as jak 54,87% praha asavali supra . “Nie” kanstytucyi skazali sacyjalisty, 
Nacyjanalny Front, zialonyja, fermery, antyhlabalisty i nasta niki. Siarod pry yna  takoha vyniku varta zhada
niedavier da palityki kiruju ych ko a  i zaniepakojena  paharše niem umova  žy cia. Akramia taho, referendum 
sta sia pratestam supra  pašyre nia E  i planavanaha prynia cia Ture yny. Francuzy cho u miena  palityki 
E  na mienš volnarynkavuju. Akramia taho isnuje niepakoj nakont taho, što nacyjanalnaja ekanomika nia vytrymaje 
kankurencyi z novymi krainami- alcami. Dla levicy istotnym by o toje što kanstytucyja nie harantuje abarony ad 
pieranosu fabryka  z Francyi, napryk ad, u atviju ci Polš u.

Praz 3 dni pa la francuskaha “nie” E ropu aka  jaš e bolšy dar. Pry frekvencyi 63,38% ažno 61,6% halandzkich 
vybarca  adrynuli prajekt kanstytucyi E . Pry hetym to ki 38,4% vykazalisia za. 

Padobna da francuza , halandcy praha asavali supra  padvyše nia koštu žy cia, biespraco ja, pašyre nia E  i 
bruselskich biurakrata . Ale byli i adro nie ni. Napryk ad, halandcy nie pryniali asna ideju kanstytucyi. Šmat chto 
 ich vykaza sia tym samym supra  stvare nia e rapiejskaj superdziaržavy z daminacyjaj Bruselu. Što da miestu 

kanstytucyi, halandzcy, u adro nie ni ad francuza , u vidomlivaju , što prajekt nie spryjaje reformam, u toj as jak 
francuzy li a  jaho zanadta liberalnym. Zna naja astka abyvatela  Halandyi praha asavali supra  pašyre nia E ,
a mienavita planavanaha prynia cia Ture yny, što na ichnuju dumku zbolšy  kolka  emihranta . Pa la zabojstva 
režysera Tea van Hoha stasunki pamiž halandcami i musulmanskimi emihrantami  krainie zastajucca napružanymi. 

astka žycharo  krainy svaim “nie” zapratestava a supra  pality naj sytuacyi  Halandyi. Fakty na praz hety pratest 
jany pytalisia: što adbyvajecca z halandzkaj niezaležna ciu i tojesna ciu. To bok pad as halandzkaha referendumu 
via osia najpierš pra chutka  i napramak ra vi cia E .

U adkaz na vyniki referenduma  u Francyi i Niderlandach kira nik E rakamisii Ch. M. Barosa zaklika  inšyja krainy 
nie spynia  pracesu ratyfi kacyi prajektu kanstytucyi.

arhovy i pokul apošni na hety as referendum adby sia 10 lipienia  Luksemburhu, dzie za prajekt e rakanstytucyi 
vykazalisia 56,5% z pryk adna 230 tysia a  vybaca . Supra  praha asavali 43,3%. Takim ynam, Luksemburh sta sia 
13 dziaržavaj, jakaja ratyfi kava a kanstytucyju. Adnak, na rad vynik referendumu  Luksemburhu što ci mieni ,
niezvažaju y na aptymisty nyja s ovy spadara Barroso nakont taho, što e rakanstytucyja paspryjaje zbudava  bolš 
demakraty nuju E ropu. Na sio niašni dzie  nie planujecca žadnych referenduma  nakont e rapiejskaj kanstytucyi. 
Napryk ad, Partuhalija adk a a referendum nakont e rakanstytucyi, jaki mie  adbycca  kastry niku.
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History and Peculiarities of the EU Constitution Project 

IRY A CIAN

Kiry  Ka cian (born in 1982) — LLM student at the University of Bremen, Germany; gradua-
ted in International Law from International Relations Department, Belarusian State University. 
Legal interests cover European Law and legal systems of particular member-states of the 
European Union within the context of the law of the EU, EMU, and sociology of law.

Review of the article (full version available in the Belarusian part of the journal):

On October, 29 2004 the heads of states and governments of the European Union member-states singed in Rome the 
project of the EU Constitution which led to dramatic debates all over the Continent aimed either at promoting or stumbling 
the ratifi cation process of this pivotal document. The author of the article analyzes the genesis, evolution and the pres-
ent-day situation of, by far, one of the most disputable legal acts ever. The article also familiars Belarusian reader with a 
detailed description of mechanisms, provided by different states in order to ratify the document. Special concern of this 
text is a deep overview of the recent referenda results in the analysis of reasons which led to the present-day uncertainty 
about the fate of this project.
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Riksdag: Swedish model of parliament

ARYNA HLABA

Maryna Chlaba (born in 1982, Homiel) — tax adviser at foreign enterprise Deloitte & Touche 
in Miensk. Graduated from Belarusian State Univesity, faculty of international relations, de-
partment of “international law”. Her scientifi c interests cover foreign economic activity, taxes.

Nearly in every country of the world the parliament is an integral part of state structure. The role of this body is to secure 
proper functioning of legislature. Its importance varies slightly from country to country. In connection with the recent parlia-
mentary elections in Belarus it would be interesting to turn to Swedish experience, since it is a country whose parliamentary 
system, where legislature is playing an effective role in building up a social and jural state, is regarded one of the best 
systems in modern Europe. For 8-10 years already Belarus has been enjoying friendly relations with this country, and our 
historic connection traces back to Rahnieda’s times.1

Swedish Constitution is a consolidated document consisting of four Acts: the form of government Act (1974), the throne 
inheritance Act (1810), the freedom of press Act (1949), the freedom of expression Act which took effect in 1991. Apart 
from that we can’t but mention the Riksdag Act of 1974, which takes and intermediary position between the main law and 
a usual statutory law. 

As is well known, Sweden is a parliamentary monarchy, where the parliament is the major representative body (named 
“Riksdag” in Sweden), the King is the head of the state, and the executive power belongs to the government formed by 
the Riksdag.

Since 1971 one-chamber parliament has been functioning in Sweden. Parliamentary elections are held every 4 years, 
all the adult Swedish citizens, who live in or outside Sweden, vote in the elections.

Before the elections all the territory of Sweden is divided into 29 electoral districts, where 10-12 or so representatives 
are elected.

The electoral system in Sweden is proportional, which guarantees nearly exact proportionality between the number of 
votes for a party and the number of sits it wins in the Riksdag.

Besides, 349 deputies are elected into the Riksdag; 310 district mandates are singled out, and the remaining 39 are 
reserved as “balance”. A party that gains fewer than 12% of the votes cannot win a single sit in the parliament. The re-
maining parties get mandates which are distributed in “Lagu method” (“odd numbers method”). According to this method 
the number of votes a party wins is divided in 14, and then in 3; 5; 7, etc. in series. The results of this division shows how 
many mandates a party gets. And then to achieve maximum proportionality the central election committee distributes 39 
“balance” mandates. This is done by summing all the votes for a party so that they could get mandates according to the 
principle of proportionality.

However the parties which do not gain 4% of the votes throughout the whole country cannot take part in the distribution 
of “balance” mandates. Thus smaller parties cannot have their representatives in the Riksdag.

After the elections the Riksdag is summoned/meets for a regular meeting/session, which usually starts in September. A 
parliamentary year consists of 2 sessions: autumn and summer. General political questions, the following year budget and 
foreign policy are discussed at the sessions.

Parliamentary activity is governed by the chairman — Talman — and his deputies. According to the form of government 
Act Talman is the second person in the state after the Prime Minister. Talman nominates Prime Minister for election in the 
parliament, deals with the dissolution of parliament (when the Riksdag cannot elect the Prime Minister after 4 elections). 
In the absence of the person who is to be in charge of regent’s duties according to the throne inheritance Act, Talman be-
comes an temporary/interim regent. Talman cannot take part in parliamentary discussions and voting.

Various committees are a considerable part of the Riksdag. There are 17 of them nowadays: the constitutional commit-
tee, fi nancial, legislative, social, communal, etc. Each of them deals with respective questions and bills.

According to legislative competence Sweden can be referred to a parliamentary group with absolute legislative compe-
tence.

Swedish Constitution says that the Riksdag passes laws, makes decisions about taxes and sets the order of using public 
funds.

The Riksdag takes decisions on various issues. These issues are based on propositions from the government or the 
members of the parliament. After a bill is registered Talman proposes it for consideration. After the fi fteen-day term of 
examination of the bill the members of the parliament can present their counter-propositions. Afterwards the bill is sent 
to the respective parliamentary committee. The committee dealing with the bill can demand additional information, and 
after the examination announce their conclusions in the form of notifi cation. The project is again sent to the parliament for 
consideration, and then comes the time for the election. After the law is passed the notifi cation signed by Talman is sent 
to the government.

Apart from passing laws one of the main functions of the Riksdag is parliamentary control of governmental activity and 
ministries. The main forms of control are: the activity of the constitutional committee , parliamentary ombudsmen and par-
liamentary inspectors, deputies’ inquiries, voting of no-confi dence.

Constitutional committee deals with ministers’ reports on their activity and observes the functioning of the government. 
That’s why constitutional committee has the right of access to all the governmental papers. The committee sends its results 
to the parliament yearly as special notifi cations, where governmental activity is estimated.

1 Andrej Kotlar uk, Swedes in the history and culture of Belarusians, Miensk 2002, Encyklapedyks, P. 272.



Ïðàóí³ê§
Канстытуцыйнае, выбарчае й адміністрацыйнае права

70

. : ,
, , .

,
. .

,
.

 1809 .  4 . -
,

; ; -
. , .

.
 12 , ,

, .
 —  — .

, .
, , .

, ,
 1917-1921 . . . “ -

”. -
. , -

.
 “ ”?..

:

• Encyclopedia Britannica (1988) "Sweden" in Encyclopedia Britannica Macromedia vol. 28. Chicago: University of 
Chicago

• Bergstrom, Hans (1991) " Sweden’s Politics and Party System at the Crossroads". London: Frank Cass
• Hadenius, Stig (1988) " Swedish politics during the 20th century: confl ict and consensus. Stockholm: Swedish 

Institute
• Sveriges Riksdag (2000) The Riksdag at work available at : http://www.riksdagen.se/english/work/fundamental/

introduction



Ïðàóí³êConstitutional, Electoral and Administrative Law §

71

Ombudsman institution was founded in 1809.  Nowadays there are 4 ombudsmen in the parliament. They supervise the 
functioning of all the state structures and city governments with their personnel, and other offi cials; they conduct regular 
revisions of state structures; they have the right to bring a disciplinary action. Ombudsmen are absolutely independent, 
and the Riksdag does not meddle with their affairs. However offi cial notifi cations of ombudsmen are considered in one of 
the parliamentary committees.

The functioning of the 12 parliamentary inspectors is aimed at uncovering how the authorities use the bankroll for their 
activities.

Deputy inquiries — interpellations and questions — is a means of deputy control of governmental affairs. Interpellations 
and questions are addressed to ministers who reply to them weekly in their turn.

The Riksdag can declare vote of censure to Prime Minister, which means that the whole government is to resign.
It is noteworthy that Sweden was the last Scandinavian country to establish parliamentarism and call a general election 

to the main representative body and to experience the so called “democratic explosion” took place in 1917-1921. Scandi-
navian infl uence could be traced throughout the whole history of Belarus especially in the evolution of country’s state-legal 
mechanisms. We can’t deny that one day Swedish experience in parliamentary development will be used in Belarusan 
legislature. Who knows, maybe National Assembly will have returned to its historic name of “sojm” by then like Swedish 
parliament did?..
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On the Illegal Circulation of Drugs, Psychotropic Agents and Precursors

VOLHA PARFIEN YK

Volha Parfi en yk — 4th year student of International Law at the International Relations De-
partment of the Belarusian State University and a student of philosophy departament of Belar-
uski kalehijum. Legal interests cover International Criminal Law, intellectual property rights. 

Review of the article (full version available in the Belarusian part of the journal):

According to statistics, drugs traffi c is one of the most profi table businesses. This type of crime has a stable tendency of 
growth. One of the most evident illustrations of the urgency of this issue in Belarus is the 54.9 times increase in the number 
of crimes committed by drug addicts or persons being in the state of drug intoxication within the last decennial. The author 
of this article analyzes both Belarusian criminal legislature on this point and international legal practice. It is especially em-
phasised that there is no unifi ed defi nition of drugs which makes it possible to regard this notion within three approaches: 
legal, medical and social. The author dwells on the widest-spread drugs as well as on psychotropic substances and makes 
a conclusion that in order to improve the activities of the law machinery, aimed at struggling with illegal traffi c of drugs, 
psychotropic substances and precursors, it is necessary to study scientifi c research more thoroughly.    
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On Judicial Practice on the Property Stealing Cases 
(Analysis Based on the Materials of the Court Rulings Overviews) 

NASTA KURHANAVA

Nasta Kurhanava (born in 1981 in Horadnia\Hrodna) — LL.M student in Osgoode Hall Law 
School of York University, Toronto, Canada; graduated in International Law from International 
Relations Department, Belarusian State University. Worked as a legal adviser at the Belarusian-
German JV “Dominik” (2003-2005). Legal interests comprise International Tax Law, Corporate 
Law, International Trade Law, and Intellectual Property. 

Review of the article (full version available in the Belarusian part of the journal):

The goal of this text is a most detailed research into different corpus delicti related to stealing of property. Theft, brig-
andage, robbery, extortion, fraud, stealing by way of abuse in offi cial credentials, peculation, stealing through the use of 
computer facilities, etc became the subject of a thorough analysis in judicial practice of Belarus. The author also dwells on 
the most common judicial mistakes and diffi culties in qualifi cating different crimes with certain homogenous aspects.
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Real Estate Purchase and Sale: Present-Day Situation 
and the Problems of Legislature

ALAKSANDRA RAHAŽYNSKAJA

Alaksandra Rahažynskaja (born in 1983 in Miensk) — 4th year student of International Law 
at the International Relations Department of  Belarusian State University; specializes in Eu-
ropean Law. Main academic interests and research activities cover  the legal systems of the 
Spanish-speaking countries, issues of International legal capacity, international organizations, 
European integration. 

Review of the article (full version available in the Belarusian part of the journal):

Purchase and sale of real estate is undoubtedly one of the most topical issues in nowadays Belarus. One of the most 
explicit indicators of this is the prices of real estate in Miensk where the average cost of a one-room fl at has reached $ 
35 000. Similar prices can be observed in Prague or Zagreb where average earnings are two times higher than in Belarus. 
This makes legal consulting in the sphere of real estate extremely valuable. Author of this article dwells on the diffi culties 
and various solutions to avoid them when dealing with purchase and sale of real estate. 
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The legal protection of related rights: theory, practice, perspectives 

 VOLHA PARFIEN YK

Volha Parfi en yk — a fourth-year Belarusian State University student at the Department of 
International Law of the International Relations Faculty and a student of philosophy departa-
ment of Belaruski kalehijum. The sphere of juridical interest comprises international criminal 
legislation and copyright legislation.

The performances, phonograms and the broadcasts are the object of related rights as stated in Article 1 of the Law “On 
copyright and related rights”. In contrast to copyright legislation related rights do not enjoy lengthy history, for as far as a
century ago there existed no methods of material fi xation of musical or other performances. The legal practice was initiated 
by the Rome Convention of 1961 on the protection of the performers’, phonogram producers’ and broadcasters’ rights. It 
was the fi rst international record to recognize the rights of the subjects of related rights. But the Convention failed to fully 
protect the rights of sound-recording studios from unsanctioned copying of their products, for the 1960s saw a rise in audio 
piracy. To combat the tendency the Convention for the Protection of Performers, Producers of Phonograms and Broad-
casting Organizations was adopted in Geneva on October, 29 1971. It is a document of major importance in the sphere of 
piracy-fi ghting, for 72 states acceded to it, including most developed countries, the Baltic states, Russia and Ukraine. For 
the fi rst time in the history, the Geneva Convention exacts from the member-states securing of all the phonograms, includ-
ing those recorded outside the country. It also binds the states to restrain the imports of the foreign infringing merchandise 
for distribution. The Rome Convention creates a national protection procedure for:

(a) the performers in their home countries with respect to performing, broadcasting and fi rst-time recording;
(b) home phonogram producers — juridical persons with respect to the phonograms, recorded or published for the 

fi rst time in its territory. There is no doubt that the adoption of the Geneva Convention and further accession to it of more 
states bring about some positive changes to the national markets of sound-recording, granting protection not only to the 
production of the home subjects, but also to that imported. The convention came into force on April, 17 2003. Up to that 
date Belarus, according to the national legislation, protected only those phonograms, 

1) whose authors are the citizens of the Republic of Belarus or the juridical persons, permanently residing in the 
Republic of Belarus; 

2) whose authors are neither Belarusian citizens nor the juridical persons, permanently residing in the Republic of 
Belarus, but their phonograms are published for the fi rst time in the Republic or are published in the territory of the Republic 
of Belarus within 30 days after its realise in some other state (p. 2 art. 30 of the Law). Belarus, in compliance with the ob-
ligations assumed, is to protect the foreign phonogram producers from making phonogram copies without producer’s con-
sent and from importing the copies of the phonograms released after April, 17 2003 in order to distribute them. One more 
signifi cant, if not the most important international act in the realm of related rights is the WIPO Copyright Treaty, adopted 
by the Diplomatic Conference on copyright of the World Intellectual Property Organisation in Geneva on January, 20 1996. 
This agreement was the fi rst international document to secure for the performers the non-property rights, which was not 
defi ned even in the Rome Convention. Some experts consider it to occupy the pivotal status in the sphere of international 
related rights, formerly held by the Rome Convention. In the territory of the Republic of Belarus the Treaty came into force 
on May, 20 2002. 

In Belarus the phonogram protection is secured by the Civil Code and the Law “On Copyright and Related rights” in its 
1998 version (further in the text — the Law). According to Article 4 of the latter, the producer of the phonogram is the physi-
cal or juridical person that takes the initiative and responsibility for the fi rst sound recording of some performance or other 
sounds; if there are no proofs of the contrary, the performer of the phonogram is the person, whose name is on the phono-
gram. The phonogram producers are in most cases sound-recording studios, to whom the performers cede the exclusive 
right to employ the phonogram. The biggest companies, possessing about 90% of world music, are EMI, PolyGram, Sony 
Music Entertainment, Warner Music, BMG, MCA Music, constituting the International Federation of Phonogram Industry 
(IFPI). It was founded in 1960s in order to lobby the interests of the world music industry. 

Out of “the Great Five’s” reach remain only India, where the national music companies are traditionally strong, and the 
African countries, where the phonogram manufacturers are devoid of chance to receive profi t because of the region’s 
economic instability. 

A phonogram is defi ned in the Law as any purely sound record of performances, other sounds or their illustrations. The 
record of any sounds in an audiovisual work is not a phonogram (art. 4 of the Law). The concept of sound illustration is, in 
the sense given, the possibility of generating sounds with the help of digital technologies, while the sounds were fake. This 
can be made possible with the help of certain musical electronic instruments.

The employment of phonograms is profi table only if they are fabricated and distributed by approbation of the rightholder. 
In other cases such phonograms are considered to be infringing and bring profi t only to the law-breaker. According to p. 2 
art. 39 of the Law, the units of goods, recordings, phonograms, on-air and cable television programs, whose manufactur-
ing, proliferation or other deployment entails the breaking of copyright and the related rights are infringing articles. They 
are commonly known as pirate copies, and piracy is consequently the unlawful employment of the objects, protected by 
copyright or related rights, generally the replication (manufacturing) and distribution (selling). Today, according to rough es-
timate, 80 % of the Belarusian market of audio and video production constitute pirated copies. The situation is promoted by 
the existence of common border with Russia — the country, which is, according to the International Federation of Gramo-
phone Production Manufacturers, the world leader in pirated cassettes and discs manufacturing. Almost complete lack of 
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governmental interest in working out the effective methods of the national market protection from pirated production, the 
absence of effi cacious mechanisms of fi ghting the law-breakers exposes the national phonogram producers, performers 
and authors to pirates. The strife is rendered fruitless by the fact that only the rightholder, his representative or some other
person granted exclusive rights of property under contract, is entitled to apply to court (art. 40 of the Law). In the latter 
case the organisations for the collective management of property rights are meant. In our country the Republican Unitary 
Enterprise on Intellectual Property (RUEIP) is such kind of organisation. 

Let us defi ne what the rights of phonogram producers are. Thus, according to art. 32 of the Law, the exclusive right for a 
phonogram employment means the right to exercise or to allow to exercise the following actions:

• to reproduce (either directly or indirectly) the phonogram;
• to remake or by any means alter the phonogram;
• to distribute the original version or the copies of the phonogram by selling them or other form of passing the right 

of property;
• to import the phonogram units to the site of distribution, including the units made under the consent of the author 

of the phonogram;
• to rent the original version or the phonogram units; 
• to make available to the public the phonogram by wire or wireless means in  such a way that public has access to 

them from a place and at a time individually chosen by them.
Only the producer of the phonogram enjoys the right to determine the number of copies to be made and the way it should 

be employed. However,Though p. 3 art. 32 provides a list of conditions, under which the privilege to distribute the product 
no more belongs to the rightholder (the exhaustion of rights). Thus, if the units of a lawfully published phonogram are put by 
approbation of the performer and the distributor into circulation by selling or other means of right cession, further distribu-
tion of these phonograms on the territory of the Republic of Belarus is permitted without the performer’s and distributor’s 
consent and any payment to them. Still, the performer and distributor retain the right of rental regardless of their having the
property right. That is why when the phonogram producer concludes an agreement with a fi rm, dealing with the realization 
of audio and video products, such fi rm has the right to make deals for wholesale and retail selling of the recordings on its 
own accord. But one should not forget that the issue is the lapse of the property right for the material object, not for the 
creative work as an object of intellectual property. That’s why all the subjects of this potential chain of sellers-buyers are 
empowered to re-sale rather than reproduce the recordings. 

Let us inquire now into the the reproduction right of the phonogram producer. Reproduction is the production of one or 
more copies of a work or an object of the related rights in any material form, including permanent or temporary conservation 
in the digital form in an electronic appliance. According to the agreement, adopted at the Diplomatic Conference, the plac-
ing of a phonogram in a digital form into an electronic appliance should also be considered as reproduction. That means 
that if a person possessing a copy of a phonogram places it as a combination of ones and zeros on the Internet, he/she 
reproduces it. And for the exclusive reproduction right rests with producer of the phonogram, so in order to place the music 
fi les on the Internet, one needs to ask for the permission of the producer. In other words, such a person violates copyright 
and related rights and is to suffer a punishment in accordance with the law. From the other side, one places phonograms 
on the Internet in order to make them available to the public, which is permissible without the producer’s consent, but with 
a compulsory payment to the rightholder. The term of “making available” is used here (as it is in the Law itself) in the sense 
of a way of comunication to the public via placing the work in the digital form (on the Internet), the right for doing so is laid
down in art. 33 of the Law. Besides, the above mentioned agreement does not have the power of a Convention, that’s why 
in such cases one should abide by art. 33 and place the phonograms on the Internet only after paying a remuneration to 
the rightholder. In this relation, one may consider the case of Mr. Fiodar Karalenka, the author and the co-ordinator of the 
non-offi cial web-site www.pesnuary.com, who placed there a hyperlink to the music fi les, resting on other servers. The de-
fendant was called to administrative responsibility and had to pay a fi ne of 3 basic values. Thus, Belarus became the fi rst 
country where a person was trialled for placing on the Internet not even the music fi les, but the links to the sites they were 
placed in. The respondent did not seem to commit any action that would come under the list of the exclusive property rights 
of the plaintiff. Thus, he did not breach anyone’s rights, but the court’s decision was different. 

The case of the Napster company, an engine for mp3 music fi les search and exchange, was among the cases renowned 
abroad. Napster-like networks are designated for on-line exchange of music fi les. A great many suits were brought by 
phonogram producers and performers all over the world against such kind of sites, with a lately growing tendency to sue 
the immediate users of such resource, who are easily detected by IP-addresses, especially if court is engaged in the case. 
The companies under trial contended that what they did was not the distribution of musical fi les, but only the provision of 
mediatory facility. This argument failed to save Napster from closure. 

Thus, it should be mentioned that the legal basis in copyright sphere is not suffi ciently elaborated. Even the lawyers 
themselves do not at times realize the evident peculiarities of the World Wide Web, along with it being different from other 
copyright and related rights’ objects. The application of copyright law to the objects in digital form, not realizing their pe-
culiar essence, without the required knowledge in IT-sphere, makes the trial on the authors’ and subjects’ related rights 
protection absurd. 

It seems relevant now to touch upon the confi nes of the phonogram usage by the consumers. It is stated in p. 2 art. 36 
of the Law that any physical person is entitled to reproduce a phonogram privately without the performer’s and producer’s 
consent. The consumer has a right to listen to/watch the copyright or the related rights’ object in the company of his/her 
family or close relations. This is normally inscribed on the very material object or stated in some other form (for instance, 
in order to install a computer game the user is to accept a license agreement).

Such reproduction must not bring any profi t, that’s why listening to or screening of licensed production in public places, 
such as shops or restaurants aimed at attracting clients is considered to be an indirect way of profi t earning; this activity is 
to be accompanied by paying remuneration to the rightholder. In Belarus the collection and payment of remuneration for 
public performance of the phonograms and for making them publicly known to procure commercial advantage is exercised 
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by RUEIP. 
Naturally, one is amenable for breaking one of the enlisted rightholder’s rights. A juridical or a physical person not to 

comply with the provisions of the Law is considered to be copyright and related rights’ law breaker (p. 1 art. 39). An offence 
is any action of a person accomplished without the rightholder’s permit; just like any intellectual property object is accepted
as infringing if it is manufactured without the author’s or the related rights holder’s permit. 

The offender is called to account under the Criminal Code, the Code of Administrative Offence, the actions provided by 
the Law are also taken to him. According to art. 9.21 of the Code of Administrative Offence, a fi ne is levied for the unlawful 
distribution or any other illegal employment of copyright and related rights’ objects. For the same offence enacted within 
a year after the fi ne imposition, a person is liable to p. 2 art. 201 of the Criminal Code. The criminal proceedings against 
an offi cial, as well as for the one committed by a group of people or at the rate of 500 or more basic values, are instituted 
according to p. 3 of art. 201 without any administrative preclusion. The measures, provided by the Criminal Code and the 
Code of Administrative Offence are implemented as a penalty for the offenders. Along with it, the Law on copyright and 
related rights involves a substantial list of measures, aimed at copyright protection. According to p. 2 art. 40 the rightholder
can demand the execution of the following acts:

- the recognition of copyright and related rights;
- the restoration of the pre-offence state of things;
- the termination of the actions trespassing copyright/ related rights or imperilling them;
- the cover of losses, possible profi t included;
- the confi scation of the illegal income instead of loss cover;
- receiving the compensation of 10 to 50 thousand minimal wages instead of loss cover or the illegal income confi sca-

tion;
- taking any other measures, provided for in the legislation.
P.3 of this article determines that any infringing merchandise is liable to compulsory confi scation by the judgement of 

court provided the case is won by the plaintiff. The confi scation of infringing merchandise is to be distinguished from their 
arrest, for the latter is regarded as a suit depositation and is referred to any time there are grounds to think of the unlawful
background of the goods. If such reasons vanish, the goods are returned to the owner.

In conclusion, one needs to observe that much is still not accomplished in our republic to secure the rights of the authors, 
performers and phonogram producers. It is by far impossible to speak about the “lofty” and scarcely familiar copyright, 
when no one’s action or inaction, starting with booth-sellers up to militiamen, can be regarded as respectful for copyrights 
and abiding by them. It is the selling of pirated goods in the fi rst case and the conclusion of the so-called “amicable agree-
ments” between the owners of the very pirated goods and the law machinery representatives, who, instead of investigating 
into such cases, let them proceed with their activity for bribes. The small number of the organizations, effectively involved 
into intellectual property protection freezes the activity on copyright and the related rights’ protection.

The sources employed:

1. International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organiza-
tions — Rome Convention of 1961(fi nd its Russian translation at http://www.fi ps.ru/).

2. Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of Their Phono-
grams — Geneva Convention of 1971 (fi nd its Russian translation at http://www.fi ps.ru/).

3. WIPO Copyright Treaty — Geneva, 1996 (fi nd its Russian translation at    http://www.copyrighter.ru/)
4. The Law “On Copyright and Neighbouring right” in its 1998 version (available at http://www.ncpi.gov.by).
5. Sudaryka  S.A. Comment to the Law “On Copyright and Related rights”// Miensk 2000. 
6. The Code of Administrative Offence of 6. 12. 1984 (available at http://www.ncpi.gov.by)
7. The Criminal Code of  9. 06 1999 (available at http://www.ncpi.gov.by)
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Civil law and law of civil procedure. 
Commercial law and adjustment of disputes through mediation 

HANNA ŽARABCOVA

Hanna Žarabcova (born in 1983, Buda-Kašalova) — Bachelor of law, 5th year student of 
Economic Law at the Law Department of the Belarusian State University. Legal interests  
comprise civil, labour, fi nance law, legal aspects of economic activities.    

The problem of better subsidizing legal proceedings and rise in numbers of legal cases is getting more and more acute 
in the majority of countries. Different solutions to these problems are being worked out in the USA and some other coun-
tries. One of wide-spread means is mediation, related to alternative methods of reconciliation. There exist various kinds of 
mediation: pre-trial, court, etc.

Adjustment of disputes by means of mediation allows the parties to minimize time and money consumption for reconcili-
ation.

The problem of rising expenses for legal proceedings and the numbers of legal cases, read in commercial courts, has 
affected Belarus as well. Belarusan legislators have made up their minds to use international experience to introduce me-
diation as a way out.

The main regulations on adjustment of disputes by means of mediation are fi xed in chapter 17 of Commercial Procedure 
Code of the Republic of Belarus (further on — CPC 1)

The notion of reconciliation by means of mediation and its characteristics

Reconciliation by means of mediation is a novelty in our legislation, therefore analysis of major regulations will help com-
prehend mediation as such and use it correctly in dealing with economic disputes later on.

Belarusan legislation practises court mediation, i.e. mediation in court. Let us consider main features of the “Belarusan 
variant” of court mediation.

Adjustment of disputes by means of mediation — is a legal investigation stage, i.e. one of the development phases of 
legal investigation procedure having its own goals.2

Goals of mediation are laid down in Art. 153 of CPC: aiding the parties in defi ning the actual circumstances of their 
dispute; in comprehending reality and legal relevance of their position in the dispute; in comprehending the requirements 
they are obliged to fulfi ll and pretensions they present; clarifi cation, comparison and approximation of attitudes to adjust 
the dispute; search for ways out of the confl ict and recommendations for the procedure of adjustment, which satisfi es both 
the parties.3

Adjustment of disputes by means of mediation is only possible in court of fi rst instance. This regulation results from 
chapter 17 of CPC, sect. II on “legal proceedings in court of the fi rst instance”. Thus being a phase of legal investigation in 
commercial court of the Republic of Belarus mediation can be viewed only as a stage of legal investigation only in court of 
the fi rst instance. But for all that one has to bear in mind that mediation is the second phase of legal investigation after the 
initiation of proceedings. In case proceedings are not initiated it will be irrelevant to speak about mediation in commercial 
court of the fi rst instance.

Belarusan legislation categorically states that adjustment of any disputes on civil legal relationship can be done by 
means of mediation (part 2, Art. 156 CPC4). Mediation in administrative legal relationship, special legal proceedings and 
some other kinds of legal proceedings is not possible, for they are not civil and legal by nature.

Reasoning from the above mentioned features of court mediation we can defi ne adjustment of disputes by means of 
mediation the following way: adjustment of disputes by means of mediation — is a stage of legal investigation in court 
of fi rst instance originating from civil and legal relationship.

The procedure of adjustment of disputes by means of mediation

The procedure of adjustment of disputes by means of mediation as such is not settled in Belarusan legislation yet. CPC 
defi nes only the fi rst stage — pronouncement of court decree of fi rst instance on settling a dispute by means of mediation, 
and the last one — confi rmation of agreement between the parties in court or commercial court’s decision on cessation of 
adjustment of the dispute by means of mediation and passing on to another phase of legal investigation.

The procedure of adjustment of disputes by means of mediation cannot be settled by the legislation, for the procedure 
itself bears recommendatory character as the result of “uniqueness” of each case, and on the other hand defi ning a proce-

1 The Code of Civil Procedure of the Republic of Belarus.  — Miensk.: The National Centre of Legal Information of the Republic 
of Belarus, 2004. — 300p.
2 Civil Process. Main Part.: Textbook./ Edited by Belova T.A, Kliadko I.N., Jurkevich N.G. — Miensk, 2001. P. 32.
3 The Code of Civil Procedure of the Republic of Belarus.  — Miensk.: The National Centre of Legal Information of the Republic 
of Belarus, 2004. — 300p.
4 The Code of Civil Procedure of the Republic of Belarus.  — Miensk.: The National Centre of Legal Information of the Republic 
of Belarus, 2004. — 300p.
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dure of adjustment of disputes by means of mediation is only possible for psychologists in our opinion, since the procedure 
of mediation is in fact psychological recommendations for mediators 

The procedure of adjustment of disputes by means of mediation falls into three phases, following one after another (the 
division is relative):

1. decision on settling a dispute by means of mediation with a resolution on mediation and assigning a mediator and 
settling the terms of mediation in court of the fi rst instance;

2. adjustment of a dispute between the parties, where the mediator performs his functions;
3. summing up the results of legal investigation of the case settled by means of mediation.

Assigning a mediator

After a writ is taken with the fulfi lment of all the requirements determined by CPC of the Republic of Belarus, the court 
decides to accept the writ and initiate proceedings.

Adjustment of disputes by means of mediation is only possible by mutual consent of both the parties. If a trial is already 
started and the parties decided to agree they will have to apply to commercial court with a petition for settling the dispute 
according to mediatory procedure. Apart from that, commercial court should on their own initiative suggest the parties set-
tling the dispute by means of mediation. The parties have the right to agree to that or refuse. When the parties agree to 
the suggestion of commercial court, the court assigns a mediator. A mediator is assigned by commercial law by both the 
parties’ consent for ten days starting from the day when the writ is taken and drawn up properly. The court pronounces its 
decision to assign a mediator. The deadline of conducting mediation is necessarily set in the decision and cannot be more 
than a month.

It is also determined that the procedure of assigning a mediator should go within the legislation. The resolution on as-
signing a mediator for adjusting the dispute is the result of choosing a mediator. However the procedure of assigning a 
mediator is not regulated in our legislation. Such a regulation will hopefully appear in the near future, since adjustment of 
disputes by means of mediation is a novelty in our legislation and practice of law using. In our opinion the parties should 
agree on a mediator themselves.

Mediator

According to Belarusan legislation a mediator in commercial court is an offi cial having appropriate qualifi cations, relevant 
to adjust a dispute (Art. 155 CPC5), i.e. a mediator possesses the following features: a) he/she is an offi cial in court of the 
fi rst instance, since mediation being a stage of legal investigation is only peculiar of court of the fi rst instance; b) he/she is 
to have qualifi cations relevant to adjust a dispute.

Offi cials in commercial court are generally judges of commercial court, offi cers of the court and deputy judges. Each of 
them has special requirements from the legislation: education level, age, experience, etc. Judges in commercial courts try 
a lot of commercial and other economic cases. Thus, their job cannot be called easy. When mediators are appointed out 
of the judges of commercial court, then the major goal of mediation — relieving judges of their duties — loses its sense. 
Besides, the major goal of court and the judge as offi cials of Themis is adjustment of essential disputes. So it means that 
appointing a mediator out of judges of commercial court cannot be viewed as a natural way out to fi nd appropriate people 
for mediation.

Qualifi cations relevant to adjust a dispute is the necessary educational and experience level in certain branch which 
helps to form an objective view on a dispute. As far as commercial, business and other economic cases lie within the ju-
risdiction of commercial court, a mediator should have a good command of commercial law, commercial procedures and 
civil law. The above mentioned requirements are universal to any offi cial in commercial court. As far as a mediator does 
not settle a dispute but only helps to adjust it peacefully, it is necessary for him/her to gain special experience in the fi eld 
of adjustment of disputes, i.e. a mediator should be good at paraphrasing, summing up, listening, dealing with people’s 
feelings and emotions, be unbiased and use alternatives, etc.

Taking all these criteria into consideration we can conclude the following: mediators are an independent category of of-
fi cials in commercial court with all the necessary qualifi cations and experience. Therefore it is necessary to lay down legal 
status of mediators as offi cials in commercial court and establish a special institution of court mediators, probably on anal-
ogy with offi cers of commercial court.

Civil Procedures Codex of Belarus defi nes mediator’s authorities in Art. 154. Thus a mediator has the right to:
1. Examine the documents presented by the parties;
2. Get all the necessary advice, regarding adjustment of disputes, from experts;
3. Look through the material of the case, share his/her opinion on the propriety of the dispute and requirements;
4. Give his/her recommendations about a quicker adjustment of all the controversial issues and securing business 

relations between the parties.
A mediator helps to adjust a dispute or some controversial issues the best way possible. Yet a mediator has no right 

to conduct any legal proceedings. Such an inability to conduct legal proceedings is categorically laid down in Belarusan 
legislation (part 2, Art. 154 CPC). It stems out of specifi c goals of mediation. Mediation should help achieve an agreement 
over the whole case or in certain aspects of it.

5 The Code of Civil Procedure of the Republic of Belarus.  — Miensk.: The National Centre of Legal Information of the Republic 
of Belarus, 2004. — 300p.
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The result of mediation

The parties may or may not achieve an agreement following mediation.
When mediation in commercial court led to a mutual agreement to adjust the dispute without court examination the par-

ties can conclude a treaty on the following:
1. The plaintiff refuses to fi le a suit or some issues out of it;
2. The defendant admits the suit or some issues out of it;
3. The parties conclude a new treaty and the plaintiff calls back his suit;
4. The parties conclude an amicable agreement.
The parties can adjust not only the complete case but also its single issues in their agreement of lawsuit.
The results are then recorded in the agreement of lawsuit. Then the parties sign the agreement to secure it. But the 

agreement can be concluded and the dispute adjusted only after the ratifi cation of the agreement on adjustment of the 
entire dispute or some single issues in commercial court.

This necessity to confi rm the agreement in commercial court is explained by the initiation of proceedings. After a trial is 
started commercial court is charged to try the case and pronounce its judgement on the case (Art. 4 CPC). The results of 
adjustment of a dispute by means of mediation arranged properly allow the court to try the case correctly and in time. When 
a dispute is adjusted by means of mediation and an agreement on the whole case is concluded, commercial court ratifi es 
the agreement. The ratifi ed agreement is the basis for closing down legal proceedings, as is stated in Art. 149 of CPC. If 
the parties come to an agreement over controversial issues of their dispute, such an agreement is ratifi ed by the court as 
well. The facts of the case accepted by the parties as the result of the agreement are accepted by commercial court as 
facts which do not require further arguments. Thus the parties are relieved of the duty to prove the facts they have agreed 
on. Such a situation fosters the adjustment of a dispute.

If adjustment of a dispute by means of mediation does not end in an agreement, commercial court pronounces its reso-
lution to withhold the adjustment by means of mediation. The exact time and venue of preparatory sitting of the court are 
stated in the resolution. The commercial court’s resolution to withhold the adjustment of the dispute by means of mediation 
is sent to the parties in the trial.

Legal procedure of trying a case, where an agreement over the whole case or some issues from it is not achieved, is 
continued according to Belarusan legislation.

Conclusion

Adjustment of disputes by means of mediation is a new stage of legal proceedings in commercial court of the fi rst in-
stance.

The introduction of mediation into Commercial Procedure Codex should be viewed as a positive phenomenon, which 
helps a legislator to relieve commercial courts of a number of cases through agreements over the whole case or some of 
its issues. Besides, a possibility to adjust a dispute “peacefully”, if laid down, will raise law culture and law awareness of 
businessmen.

The institution of court mediation is new to our legislation, so it’s only natural that there are some drawbacks in our leg-
islation which need to be eliminated. Firstly, the procedure of choosing a mediator by the parties should be settled legally. 
Secondly, the legislation should be correct and clear about mediators as such, namely about their legal status, qualifi ca-
tions, special training. It would be ideal to pass a law “On court mediation” dealing with the procedure of choosing a media-
tor, their legal status, social protection; principles and major targets of mediation, etc.
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In the recent years two new aspects of law appeared in common use in Poland. The fi rst one is the protection of personal 
data and the second is the protection of personal rights. The protection of personal data is based on Personal Data Pro-
tection Act (Ustawa o ochronie danych osobowych) published in August 1997. The Act, as it entered into force, created a 
completely new sphere of law. Many people perverted the course of law. Some even did not want to give their names in the 
offi ces, others wanted to sue the doctors when they called their names in hospital or postmen when they held the letters in 
such a way that it was possible to see the names of a sender and an addressee. 

The second rule of law which is described in the article is the protection of personal rights which is regulated by The 
Civil Code (Kodeks Cywilny) which is in use since 1964. Although the protection of personal rights came into force 
more than 40 years ago the political and social changes which turned up in Poland after 1989 made this part of law 
common and well known.

Both aspects of law are very important due to the fact that they regulate the right of infl uence on our identity and prevent 
others from breaking into our lives. 

First of all, it is necessary to give brief information about both the Act and article 23 of The Civil Code. 
The Personal Data Protection Act gives everybody the right to have all the information about his person protected. All 

public fi gures, members of government, local authorities, private companies and individuals are obligated to proceed in 
accordance with the Act. All the control over those matters is exercised by the General Inspector of Personal Data Protec-
tion — GIODO (Generalny Inspektor Ochrony Danych Osobowych).

If a person whom the data concerns proves that the data is incomplete, is not current, unreal or collected in the way which 
is not allowed by law, the GIODO is allowed to protect the data by changing or even deleting it.

Article 49 of Personal Data Protection Act says that the person who transforms the data without consent is liable to a fi ne 
and even to imprisonment.

Article 23 of The Civil Code says that such personal rights as health, freedom, name, image, secrecy of correspondence, 
immunity of residence and many others are under protection of civil law independently of the protection given by other acts 
of law. Such a short description created a serious need for interpretation and description of this law.

Both acts have some common features and similarities. The breach of personal right is claimed in a civil complaint. 
The breach of Personal Data Protection Act may cause criminal liability but also may be claimed by the same rules 
as personal rights.

In this article I would like to discuss several cases which were conducted by the Supreme Court -SN (S d Najwy szy),
the Supreme Administrative Court — NSA (Naczelny S d Administracyjny) and Appellate Courts — SA (S d Apelacyjny)
in Poland and their verdicts which in my opinion are exposing some interesting aspects of those rules.

A lawyer Thomas G. called his company “Thomas G. — lawyer’s offi ce”. His name was used a few times in public. He 
informed GIODO and than NSA about it. The NSA in a verdict from November 2002 decided that Thomas G. as a name of 
a private person and Thomas G. as a name of the company have different meanings and deserve different protection. 

In another case the same court in April 2003 decided that consent for personal data transfer has to be explicit and all the 
aspect need to be clear for data’s holder. There is no possibility to validate it by giving any explanations which had to be 
given before transfer after it.

The decision to make personal data accessible belongs to GIODO, not to the holder (nor the owner) of them. The GIODO is 
allowed to order the holder of personal data database to cancel it if the database is being used not accordingly to the law.

Few years ago a bus controller asked the holder of a student’s ticket for an ID to check if the traveler is a student indeed. 
The student refused to show his ID. He explained that the controller would be able to get much information about him. The 
case went over all degrees of jurisdiction and fi nally the NSA decided that the ticket controllers are allowed to check the 
IDs. Banks are also allowed to check IDs of their clients and make copies of them.

In spring 2003 just before the referendum on the accession of Poland to EU the Prime Minister’s Chancellery decided 
to send everyone an SMS which summoned to take part in the referendum. The NSA ruling however stated that the Prime 
Minister’s Chancellery did not use its phone numbers database in a proper way.

A company which bought the personal data database from another company should inform the people which are on the 
list about this fact and give them time to think over if they agree on having their data transferred.

A serious problem exists in the matter of debt transfers. The companies are allowed to sell the debts to professional 
vindication companies. Those companies need personal data, at least such as name and address of the debtor. There is a 
problem with transferring those data. As I have mentioned above such transfer needs the consent of the debtor. To make 
such transfer possible there should be the consent in a ground contract for dealing the personal data. To make it clear I 
will provide an example. A person “A” signs a contract with a telecom company. Among more important matters there is a 
clause in which he allows to transfer his data to the third party. If “A” doesn’t pay the bills the telecom company is allowed 
to sell his debt and the “A” can’t sue the telecom company for sharing his personal data with other people.

 The protection of personal rights is much more complicated. As an example one could provide part of article 23 of The 
Civil Code which protects image. More information may be found in other acts. So we can fi nd out that dissemination of a 
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picture with the image needs the consent of a person which is presented on this picture. There is no need of this consent if 
the person received payment, is well known and the picture has been taken during some offi cial events or the image of the 
person is only a part of the picture for example of landscapes or public events. The matter is really complicated. On the one 
hand many aspects are explained but on the other we do not know what to do if the case is not described in legal acts.

There are many verdicts concerning the protection of personal right and giving practical explanations of those aspects.
Two years ago a part of Habsburg family which lives in Poland sued the ywiec Brewery (the largest brewery in Poland) 

for using the coat of arms of the family as a part of brewery trade mark. The Supreme Court decided that the coat of arms 
deserves, just as a name, to be protected as a personal right. The brewery had to change their trade mark.

Sometimes a wrongly understood law may cause long trails. A fl at was fl ooded. The owners demanded  money for reno-
vation and for immunity of residence. The Appellate Court in Gda sk explained that the immunity of residence protects the 
state of mind, not the fl at in the physical way.

In 1995 one of the banks sent to its client a letter which contained information about his borrowings. The problem is that 
the letter had a form of a postcard and haven’t had any envelope. The Appellate Court in ód  decided that this activity 
breaches the secrecy of correspondence and accepted the demands of the plaintiff.

The personal right may also be used by companies. For example, the Polagra Company sued Polabra which had similar 
name and trade mark. The Appellate Court in ód  decided in 1991 that Polabra is not allowed to use its name.

One cannot but mention the aspect of healthcare. Obviously, health is one of personal rights. That is why the Supreme 
Court in 1983 ruled that except in special circumstances doctors have no right to decide about the treatment without the 
consent of the patient.

Those few verdicts are showing some interesting details of protection of personal rights and personal data. The courts 
in Poland are giving out new sentences concerning those matters all the time. One act and one article of Civil Code could 
create a serious need for interpretation. Therefore, this is one of the main objectives of those verdicts. So, the role, those 
two short regulations play in Polish law is more than important. 



Ïðàóí³ê§
Працоўнае права

104

Канвэнцыя №181 Міжнароднай арганізацыі працы 
і рэгуляваньне заёмнай працы 
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1. Sources and characteristics of temporary work.

We can trace the origin of temporary work from the end of the 1920s, when businessmen from American Chicago started 
to give out their offi ce workers into human services, which were rapidly developing at that time. These pioneer agencies 
increased demand for their services by means of providing their workers with electric calculators, quite an expensive thing 
at that time. After the end of World War II various social, economic, demographic changes, including growing international 
competition, increasing social payments and reducing infl uence of trade unions led to a rise in the number of employment 
agencies and expansion of their scope of activities.

Today temporary work is much favoured in a lot of countries, especially in western Europe. During the recent years the 
proportion of temporary workers has risen almost three or even four times in the majority of EU member-countries. For 
instance, not long ago temporary workers counted 17% from the total amount of labour force in Holland1. Rapid develop-
ment of temporary employment is characteristics not only of labour-market in western Europe. Temporary work sector in 
Czech Republic has been developing very fast as well — in 1999 temporary work market counted around 50 brokers, in 
2000 their total quantity neared 500, which testifi es to almost a tenfold growth for the last 5 years2.

What is temporary work? It is work, done by an employee of a certain qualifi cation, hired and given at the disposal of a 
third part (called user) by a specialized employment agency. Labour relations arise only between the hired worker and his 
agency, however the worker follows the instructions of his user while doing his job; which is a vital feature.

Temporary employment is a formidable challenge to traditional legal relationship, which possesses the following features: one 
employer, labour contract without time-limit and dismissal protection. Certain duality is typical of temporary employment: on the 
one hand, a labour contract is made with the employment agency, and on the other hand, the worker fulfi ls his duties where he 
is actually directed to. It is the hiring enterprise which gives instructions to the employee and controls the progress, although the 
employee does not legally belong to the enterprise according to the labour contract. The user is also due to fulfi l certain obliga-
tions, the employer usually charged with, in particular to ensure worker’s life and health protection.

The popularity of temporary employment probably stems out of substituting temporarily absent employees, doing specifi c 
jobs requiring special skills, and the need for employees during seasonal production peaks. However not only hirers but 
also workers have their own interest in temporary work. Since temporary work presupposes a lower return to the hirer, it 
provides the employee with more opportunities to combine his job with other activities (e.g., studying, looking after sick 
people, etc.). Temporary workers in European countries comprise a huge amount of young people, eager to get their initial 
work experience regardless a comparatively low wage3.

However temporary work is not at all a positive phenomenon. There is a growing concern in economically developed 
countries, united in Economic Co-operation and Development Organization (ECDO), that temporary work can replace 
far more stable legal labour relations4. Temporary work is sometimes regarded as an additional source of instability for 
workers and growing duality between those who have a stable job and those who failed to fi nd it. Workers employed by 
agencies have to accept not only low pays but also other inconveniences — no stable job, inadequate social maintenance, 
a frequent necessity to fi t into new working groups, etc. As a rule temporary workers get lower wages for their job than 
permanent workers taken on directly by the employer. According to ECDO temporary workers’ salaries can be lower than 
“usual” workers’, this gap usually varies from 17% (in Germany) to 47% (in Spain)5.

Temporary work provides an employee with a number of fringe benefi ts and compensations, such as paid holidays, pay-
ments in case of temporary disability, unemployment and old-age insurance. Although legally any temporary worker falls 
under all the obligatory and optional insurance schemes of his employer, his actual ability to use these advantages is still 

1 Cohany, S. Workers in Alternative Employment Arrangements. Monthly Labour Review. 1996. Vol. 119. No.10. . 31- .45.
2 Marktchancen für Dienstleistungsunternehmen in den neuen EU-Mitgliedsstaaten. Industrie — und Handelskammer für Mün-
chen und Oberbayern, 2004.
3 Storrie, D. Temporary agency work in the European Union. Luxembourg: Offi ce for Offi cial Publications of the European 
Communities, 2002.
4 OECD Employment outlook: taking the measure of temporary employment. Organization for Economic Cooperation and 
Development, 2002.
5 Blanpain, R. Temporary Work and Labour Law of the European Community and Member States. The Hague/London/New York: 
Kluwer Law International, 1993.
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very much limited. This is mainly caused by short terms of employment which do not provide the employee with a possibility 
to use the advantages mentioned above in full measure.

In order to achieve balance between fl exibility of labour relations and protection of employees respective legislation is 
due. Regulation of temporary agency work is refl ected both in national legislation and in international legal norms, laid 
down under the aegis of International Labour Organization.

2. International regulation of temporary agency work

Attempts to regulate controversial issues of changing traditional labour model and at the same time safeguarding protec-
tion of employees led to the adoption of Convention N181 and Recommendation N96 on Private Employment Agencies by 
ILO. The preamble to Convention N181 reads that there have been fundamental changes in working conditions of private 
employment agencies since 1949, when Convention N96 on paid employment bureaus was adopted; this Convention 
suggested either abolishing private agencies or strictly limiting their activity within the law until they are replaced by state
owned placement services.

Unlike Convention N96, the new convention admits that private agencies can play a positive role, and attributes it mainly 
to growing need for fl exibility on labour market. The preamble confi rms that ILO no longer supports state monopoly on job 
placement. Art. 2 of Convention N181 has two aims of regulation: on the one hand it is legitimation of private employment 
agencies, and on the other hand it is protection of employees, who benefi t from their service.

A new essential detail is the extension of Convention N181 on functions of temporary work. It means that workers are 
taken on to be placed at third persons’ disposal. When ILO adopted Convention N181 in 1997 it actually allowed trilateral 
labour relations for the fi rst time and set regulations for it; which is an essential step from standard labour relations towards 
the new model, which involves more fl exible employment forms. The major goal of Convention N181 is barring the develop-
ment of second-rate labour market with second-rate labour conditions.

As the result of tough negotiations, which led to the adoption of the Convention, a consensus was reached on the fol-
lowing: now temporary agency work involves not only trilateral legal contractual relations but also trilateral labour relations
with the employee. Generally, national legislation, if passed in compliance with the Convention requires two agreements: 
civil agreement — between the agency and the employer, and labour contract between the employee and the agency. 
Civil agreement is a legal instrument which gives the employer the right to provide instructions and control the employee. 
Despite the civil character of this agreement, the hiring enterprise acquires a range of employee’s rights and duties.

The Convention recalls major rules of regulating trilateral legal contractual relations — in particular, the members of the 
Convention are called to provide adequate security measures for employees, hired by private employment agencies, to 
delimit the duties of hiring enterprises and agencies, to secure the implementation of collective labour rights of temporary 
workers and appropriate access to information.

Recommendation N188 on Private Employment Agencies was passed by ILO in 1997 along with Convention N181. This 
Recommendation contains regulations concerning the following: agencies cannot impede hiring enterprises to directly employ a 
temporary worker, limit his professional mobility or apply sanctions when the worker gets a job at another enterprise.

By January of 2004 Convention N181 had been ratifi ed by 17 states. However today national legal regimes of temporary 
work differ considerably, one of the reasons is that international norms offer only general approaches, leaving a huge part 
of regulation to national legislators.

3. Temporary agency work regulation in national law. 

The problem of ensuring social working rights to employees working on the basis of temporary work has been attracting 
attention of specialists in labour rights from abroad for a long time; and this problem is gaining importance in post-Soviet 
countries. It is widely accepted that temporary work can play a positive role in reducing unemployment and introducing less 
protected social categories into labour market. Temporary work is developing rapidly in west-European countries. Since 
January, 1st, 2004 changes to Labour Code and a range of other acts regulating labour relations and legally establishing 
temporary work through employment agencies took effect in Poland6. In May, 2004 hearings on the law conception on 
temporary work took place in State Duma of the Russian Federation7.

Temporary agency work regulation at national level can have various forms — granting licenses to employment agen-
cies, setting maximum terms when an employee can be hired on the basis of temporary work. For example, German 
legislation obliges an employment agency and  employee to sign a written contract which would include repayment terms 
and civil rights. Even if a hired worker in Germany is out of work he is to get certain pay. Laws in Austria, Belgium, France 
and in some other European countries contain a request to guarantee the same working conditions to the employee, as if 
he had a permanent job.

In majority of countries employment agencies are viewed as employers of temporary workers with all possible implica-
tions for labour law. Social basis for viewing such an agency exactly as an employer is that otherwise any agency could 
avoid employer’s duties and would function as a commercial agency [5]. Weak level of social protection of an employee 
and the absence of employer’s status would let the agencies avoid social payments including deductions from wage fund 
or payments to funds for social protection.

The notions of “temporary agency work”, “temporary worker” and other concepts of temporary work do not exist in Be-
larusan legislation. Within the working legislation two written labour contracts should be made (the fi rst one — between the 
employee and the hiring enterprise, and the second one — between the employer and the employment agency) in case the 

6 Czarzasty, J. Temporary agency work legislation approved. Warsaw: Foundation Institute of Public Affairs, 2003.
7 The conception of legal regulation of temporary agency work. Economy and law. 2004. N2. P.52-60. N3. P.40-49.
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employment agency and hiring enterprise have labour relations with the employee at the same time. From the viewpoint of 
the existing labour law labour relations are impossible without labour contract.

Today the working legislation is not yet able to regulate such relations since it doesn’t presuppose a trilateral con-
tract (between the hiring enterprise, employment agency and employee) and has no fairly necessary exceptions from 
general rules of labour law for temporary employees. It is necessary to study the experience of the countries having 
special legal regulations aimed at regulating employment agencies’ activity, and to make appropriate changes in Be-
larusan legislation. Employment agencies can play an important role in reducing unemployment and solving a range 
of other problems facing Belarus.



Ïðàóí³ê§
Працоўнае права

110

Выпрабавальны тэрмін для ката ў мяху

H K

 ( .  1981 . ) — 
Osgoode Hall Law School ,  ( ). -

 “ ” .  2003-2005 .
-  “Dominik”. -

 — , ,
, .

,  ( ) , -
. , , , ,

. , ,
.

, ,
.

, , .
.

, ,
, :

.
, :

 ( ),
. , .

, , -
, .

. 1 . 28  (  — ),

.
,

, , .  — 
. ,

.
, , -

, -
.

.
, -

, . , , -
, ,

, , .
.

, , -
.

, , .
. -

, ,
.

, , ,
, . .;

.
- -

. -
, , -

. ,  “ ” ,
- . ,

 “ ”, .
,

:
, , ; ; -



Ïðàóí³êLabour Law §

111 

, .
,

, -
.

.
-

: ,
. ,

. . 19 , .
, .

, . 19 , -
, , . , ,

,
.

, -
, - , , - , .

, ,
. ,

.
, . 21 ,

 ( ) -
.  ( )

.
, -

, .

 1

. .  “ …” . ,
. . , .

, . . , ,
. . . , -

 ( . 2 . 25 ). -
, , , . .

 ( . 4 . 28 ).
, -

.  “ ” , ,
. , ,

.
. , -

 — , . -
, , , .

 2

. .  02.02.2004 .
, . . . -

.
. . : “ . -

 2  2004 . 2  3-
 2  —  2  1  2004 .” 3 .

.
. . : 2 ,

. ,
. , , .

. .
27  2004 . 2 . . , -

 1 .
1 . . . 29 .

. . .
: “  3 ,

. . -
, ,

, ”.



Ïðàóí³ê§
Працоўнае права

112

, . . , , -
, .

, , ,
. 28 . .

, , , ,
 ( ). -

.
, ,

, ,
-

. ,
,

, , .
-

.
,

 09.03.1998 30. . 19 ,
-

, , , , , ,
, . , -

. , -
.

,  “ ”
. . 28 -

.
, :

• , ;
• - ;
• ;
• ;
• ;
• ;
• , ;
• , .

, .
, ,

, , -
.

, -
.

, , , , -
.

.
, . ,

, -
.

, .
, ,

.

 3 . 28 ,  3 ,
, .

 3 , . ,
 1 ,  20 ,  3 . .,  — 

 3 . -
.

, ,
.

:
, , ? -



Ïðàóí³êLabour Law §

113 

, ,
, .

,
.

- , -
 ( . 190 ),  ( . 101 ) ,

.
, , ,

. -
, , .

-
, , , , ,

, , , .
, , -

,  “ ”.  — , :
 ( -

), .

 3

. .  “ …”.
,

, , . -
. . ’ .

. . .  2003 . -
 “ …”. , ,

 3 . , ,
. .  “ …” , . . :  2003 . -

 “ ”, .
. 28 ,

. -
.

’ . -
. . .

 150 00  300 000 .
 — 300 000 , , -

,  180 000 ,  — 120 000 .
, . 2 . 28 , . .  “ …” -

.
. .  300 000 ,

. .  “ …”.
, , . 32 ,

, -
,

. -
.  “ …” . .  “ -

”, .
, - -

, , -
.

, . 28 , -
. 28 . 29 , .

, -

 ( . 4 . 42 ),
 ( . 5 . 42 ),  ( . 8 . 42 ) .

. 29 , ,
.

, , ,
 ( ).

, , . -



Ïðàóí³ê§
Працоўнае права

114

, . , -
, ’

, .
,

, , , -
 ( - ),  ( ),

, , , , -
 ( , , ).

, , ,
, , . .

, ,
, ,

.
, - . ,  3 -

, : -

 ( . 2 ),
 ( . 4 ),

 ( 1  10.05.2004). 
, -

: ,
.

 — ,
, , -

. , ,
, .

, -
: -

.
, , -

, .
, ,

. , , -
. .

,
.

, , -
. 29 .

 4

. .  “ …”  2 . ,
,  “ ” -

, . . . -
.

, -
,

.
 3 

, ,
.

, -
, . 10 . , . 10 , ,

, ,
. , ,

.

 5

. .  “ …”  01.04.2004 .
15.04.2004 . . , . .

, . . 13 -
. . ,  15.04.2004 

. , ,  3-  13, 14 
15 .



Ïðàóí³êLabour Law §

115 

, .
 14, 15  16 .  16 ,

. . , .
. . ,

 12.02.2004 .
, ,

. 29 , -
, .

 6

. .  “ …”  2 . -
 “ …” . . . 29 

. ,
. , . . .

.
, -

. -
, , . ,

.
. ., .

,
.

. . , .
, .

. . -
.

: . 29  3 
, . , . . -

,
, .

,
, : , , , -

, .
, -

.
, , ,

:

• -
;

• , ;
•  3 ;
• ;
• , ;
• ;
• -

.

Probation Period for the Pig in a Poke
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Review of the article (full version available in the Belarusian part of the journal):

The probation period is one of the classical concepts in the labor law which never looses its urgency as long as a new 
collaborator is always a kind of a pig in a poke for his\her employer. This text dwells on the legal rules of probation, restric-
tions in the introduction of probation, the duration of the probation period, clarifi cation of the probation results and various 
situations which may occur in the course of probation. The article provides lots of examples which simplify labor legalese 



Ïðàóí³ê§
Іншыя галіны права й юрыдычная праблематыка

116

Права грамадзкасьці на ўдзел 
у прыняцьці экалягічна значных рашэньняў 

 ( .  1984 . ) — ,  V 
 “ ” . -

 — , , .

. .
 (1998).  1992 .

.
: ) , ; ) -

; ) -
.

,
,  ( ).

, -
, ,

 “ ” 25  1998 . . , . -
.

, , , ,  — 
, ,
. ,

 “ ”,  .1
. 1  “

, ”.
,

, . ,
 ( )

,  ( ) -
, :

•  ( . 4-5);
•  ( . 6-8);
• ,  ( . 9).

 16  1998 . 30  2001 .,
,  16 , .

 14  1999 . , ,
.

, ,  “ ”
 “ ”.

. ,
. , , 2

3. ,
, .  (

) , ,
 (!) .

, , ,
. .

, -
:

1.  6 ,
. , , -

.
2.  7 , , -

. , ,
, , .

3.  8 .

1 The Aarhus Convention: An Implementation Giude. New York and Geneva: United Nations, 2000. 
2 . . “ ”  2002 ., 41.
3 . . “ ”  2003 ., 181.



Ïðàóí³êOther Domains of Law and Habitual Legal Problem §

117 

,
, , . 3 ,

 ( . . ) . -
. , -

 6  2001 . 1 ’
, , -

, . ,
 ( ) -

 ( ,
,

 — ). ,  20  ( ,
 —  24), . ,

, . , , -
,
 20 . ;

 200 . . , -
, ,

 ( ).
“ ”.

-
, . , -

’ . , , . -

 ( , 1991), 
 ( , )4. -

, ’ .
,

. , , -
, ,

, ,
. , , , -

, . , . 4 ( -
) - - , .5

,  “ ”.
 — , -

, , .
,

, , .
 “ ”: -

. -
. , ,

.
 “ ”  “ ”.

 “ ” .
, . -

 — 
, ,

. , , -
,

, ,
,

.
.

,
, , , , , -

, , . , , . 3 “ ”
. , -

, , . . 3 ,
,

.
,

. . 6  ( ) , . 7 — ,
, , . 8 — .

- . 6, 
 ( ) -

4 , 25  1991 . ( . )
5 The Aarhus Convention: An Implementation Giude. New York and Geneva: United Nations, 2000.



Ïðàóí³ê§
Іншыя галіны права й юрыдычная праблематыка

118

-
. , , ,

, .

.

,  ( ). -

-
.6
 “ ”,  — ,

,
, , -

. ,

.
-

, , ,
 6  2001 . -

 ( ) -
-  ( )

.
’ . ,

’ ’ -
, , ,

. ,
. ’ , , , -

.

.
’ , , -

.
.

, ’ , . 6 ,
’ ,

. , ’ . ,
, .

’ , , -
, . -

 — , ,
, , -

,
. , ,

,
, .

.
, -

.
 — . , -

.  “ -
” , -
, ,

.
,

 ( )
. , , . - ,

 — .  — -
, , . - ,

, -
, .

, ,
-

.
,

: 1) ,

6 . .  // . 2000. 
9. — . 38-52.



Ïðàóí³êOther Domains of Law and Habitual Legal Problem §

119 

; 2) ; 3) -
.

.
,

. , , -
, ,

, , .
.

, -
, . .

, .
-

?
, ,

. . .
, , -

, . ,
, , ,

.
, .

,
, ,

.

The right of the public to participate 
in decision-making in environmental matters 
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Review of the article (full version available in the Belarusian part of the journal): 

The article deals with the regulations of the Aarhus Convention (1998) on public participation in decision-making in envi-
ronmental matters and their implementation in the law of the Republic of Belarus. The author gives consideration to environ-
mental impact assessment as one of the forms of public participation in decision-making in environmental matters in Belarus
and points out the rules of public hearings (as a part of environmental impact assessment procedure) which, in her opinion, 
should be developed further to provide the real chance for the public to infl uence the environmental decisions. 
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“ ”, “ ”, “ ”  — . , ,
, . 1 . 147 :

, , ,
, , , , -

, , , ,
, , -

,
, — 

.

”, “ ”  “ ”? ( . sentence, verdict)

: «1. , . 2. .
» ( . ., 1983. . 93).  “ - . . -

 ( ., 1926) : « . — ,  ( )» ( . 70). -
 20- , -

.  —  — . :
( .)  — ,  — ,  — ,  —  ( ) . .

 “ ”, , , ,
“ - ” . . : « . — , ». 

: .  — -
: . , , ,  “ ”! 

., . 6 . 370 :

.
,  “ ”  “ ”,

. ., . 1 . 370 :
, ,

. ( . .: ,
.)

” , ”  “ ”, “ ”? ( . adopting a girl)

 “ ”  - - ( - - ).
.  “  ( )”  ( ), -

:  ( \ ) — . ;  — .
 “ , ”  “ , ”. 

., . 1 . 43 :
:

1) ;
2) ;
3) ;
4)  ( );
5) ;
6) ;
7) .

” ”, “ ”  “ ”? ( . deposit, security, pledge)

 “ - .
, ”,  “ , , ”.  “ , , -

” .
, : , ,  ( ’

. 315 ). “ ”, ,
( . hostage).

., . 1 . 317 :
,  ( ),

, , , , -
, , , , -

, .
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? ( . testament, will)

 20- . “ , . — ”.
:  — . . , -

,  1933 .  80-
90- .

, -
.

., . 1 . 1052 :
,

. .

 “ ”? ( . represent) 

1. ; , . . — , ;
2.  — ;
3. ,  — , ;
4.  —  ( , ) ;
5. -  — , ;
6.  —  ( ) ;
7. ,  — i  ( ), , ;
8.  ( , . .) — ;
9.  — , , ;
10. - ,  — , ;

 — ;  — 
;

11. -  —  ( - );
12.  — ;
13.  — . , ;
14.  — ;

 — ;
 — , ;

 — ;
15.  — ,  ( )  ( )

., .1  5  9  2002 . 90-3:
 ( , ) -

 ( , ), -
,

.  ( , )
.

” ”  “ ”? ( . contract, agreement, treaty)

 –  (  “ ”) : , ,
, , , , , , . . -

, , , , , . .
 ( , ), , -

.  - -. . . .
, . . .

,  ( .,  “ ”) .
 “ ”,  “ ”. , !

., . 2 . 392 :
,

, , , ,
, -

.

” ”  “ ”? ( . staff, membership, structure)

 “ ” 1996  “ ”. . ,
,  “ ” ! -
 “ ” ( . storehouse, depot)  “ ” ( !), .

: , , , , -
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. .
., . 12  31  2001 . 1585 “ -

”:
-

 ( ), -
 ( ), .

.

” ”, “ ”  “ ”? ( . previous convictions)

 - - . , , -
 20- . .  ( . smb who’ve got previous convictions) . ,

“ , ”.  “ ”.  “ ”,
 “ ”. ,  — -

, . “ ” ( . judging, refereeing, umpiring). ,
 “ -

” 1933 .
., .1 . 8 :

 (  — .) -
- -

, , -
.

.
!

1. . ., 1996. 
2. . , . . - . ., 1926. 
3. . . -  ( ) . , 1924. 
4.  / . .; . . . , . . , . . -
, . . , . . , . . , . . , . . , . . , . . . — .: , 1992. 
5. . / . . I. — .:  “ ”, 2002. 
6. . . . .: , 2002. 
7. . . . // -
 — 4, 2001. 
8. www.svaboda.org:  “ ”  “ ”
9.  “ ”  “ ”.
10. , - , , - -

,  (
- ).

Belarusian Legal Terminology — a Short Overview

U ADZIS A BIE AVUSA

U adzis a  Bie avusa  (born in 1984 in Homiel) — bachelor of law, a Belarusian State 
University fi fth year student, faculty of international relations, international law department, 
also studies philosophy at Bielaruski Kalehijum. Specializes in the European law. Preferable 
spheres of juridical realm — the legal functioning of mass media, the jural mechanism of the 
introduction of bilinguism in various countries, the legal institutions of the European Union and 
the Council of Europe, sociology of law. 

Should there be a nation ashamed of being ignorant of her own law, 
especially our folk, that not in alien, but in own tongue its statute 
hath, and any time can fathom how to fend off the wrong.

From the address of Le  Sapieha 
to all the estates, 

Statute of 1588

One of the basic goals of the journal ‘Pra nik’ is the elaboration of the legal nomenclature of the Belarusian language. 
Within this section we are proud to introduce: 
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1) the bibliography of the sources on judicial terminology, —   primarily of the lexicographical ones. Below you can make 
yourself familiar with the corresponding table. Unfortunately, almost all those sources are hardly available for a common 
lawyer with an exception of the juridical encyclopedic dictionary which was issued in 1992 and can scarcely be regarded 
as a worthy source at the present-day time. That’s why we are planning to input their scanned PDF versions on the web-
pages of our journal.

2) the table of disputable, multiform, mal-equivalent legal terms, the usage of which for a long time has been dependent 
on russifi cation restrictions. We are planning to broaden constantly the list of terms represented here. We are also inviting 
our distinguished readers to join our lexicographical adventures through putting forward their variants of translation, notes, 
opinions and proposals of new words for public discussion and voting for the best variants in the respective section of 
our Internet-forums (“The Judicial Terminology — let’s develop it together”). This also deals with the list of lexicographical 
sources. If you do notice some legal edition which hasn’t undeservedly been included into the table, we shall be grateful if 
you let us know about this (praunik@praunik.org)

3) “short manual of a lawyer”, in which we attempt to illustrate the most common mistakes of Belarusian-speaking law-
yers and give certain advice on the ways to avoid them. We invite you to visit our web-page as far as this section is planned 
to be constantly growing.

Besides, we are planning:
1) to present a short legal dictionary of Latin terms & expressions on the pages of this section; 
2) to present series of articles on judicial lexicography of the 20s of the 20th century (short period of the “Soviet promotion 

of the Belarusian language” which ended up in the 30th with most severe Stalin repressions towards all national activists), 
to the legal terms of the Statutes of the Grand Duchy of Lithuania (Litva) and to the Al-Kitabs (Muslim texts written in old 
Belarusian), to the Polish-Ukrainian-Belarusian parallels in the usage of legal terms as well as to the analysis of the judicial
nomenclature functioning in the current press; 

3) to elaborate an English-Belarusian Legal dictionary;
4) to introduce a list of the manuals for lawyers which has been edited in Belarusian.

Dictionary Notes

1 . .10.
 / - . .
.  V.  10. — , 1926. — 104 . — 

.:  = La termonologie du droi. 

Worked up by Miko a Hutko ski. The project was considered and 
accepted by the Terminology Committee of the IBC humanities 
section, composed of Ivan ucevi , Kanstancin Mickievi ,
Jazep Losik, Sciapan Niekraševi , U adzis a aržynski,Miko a
Hutko ski. Russian-Belarusian Dictionary. Comprises 3135 
terms. An appendix: a list of public offi ces. A dictionary of 
Belarusian terms.

2 .  = 
Some legal Whiteruthenian Terms / . . -

. — - , 1953. — 84 . — .:
. 8 (10 .)

A Belarusian-Russian Dictionary, examples from Belarusian lit-
erature. An appendix: a roll of Russian terms.

3 : - - -
 / . . . — . ., [1994]. — 80 .

typewrited and later lithographied

4 4. . ., . . - - -
 / 

. . - . — , 1997. — 130 .

about 3500 terms.

5  / . .;
. . . , . . , . . , . . -

, . . , . . , . . , . . ,
. . , . . . — .: , 1992. — 636 .

An appendix: Russian-Belarusian Dictionary of Legal Terms

Review of the article (full version available in the Belarusian part of the journal):

The article comprises three parts: (1) introduction of the terminological goals of the journal ‘Praunik’, (2) table of the 
disputable, multiform, mal-equivalent legal terms, and (3) presentation of the “short manual of a lawyer” where the usage 
of certain terms is being described in details.
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Цывільнaе ці грaмaдзянскaе? 

K K

 ( .  1982 .) — -
, .  “ ” -

.  — 
- , ,

.

a  “ a a” ,  a a  a a , a a a a a a a
a a , a A- a a . A a a a: a a a a ?

a a a a a ,  a a a a “ a a ” “ ”. a “ -
” a a a a a  (civilis), a a a a .

a a , a a “civil” a “zivil” a , a a a a a a “ ”
“ a a ” ( a a : We have to respect civil rights — a a a a a a ). a a

“civilis” a a “civitas” ( a, a ). a  a  a a
a a a a “civ”. a a a a a a  (civitas, res publica) 
a a a  (societas civilis, populus). A a a a a “civitas” a ,  “ a”
 “ a a a”. “Civitas” a a a a a a a a a , a  a a a a a
a , a a a . “Civilis” , a a , a a a a a -
a a a a a a a a a a a.

a a a a . A a a a a a a a a “ a a ” “ ”,
a a a a a a a a a .

a a a a . a a a a “ a a ” a :
1. a  a a a a a a a a a a a . a a . a a a-
. a a a . // a a a a a a a a, a a a . a a  a a a .

2. a , .1
a “ ” a a a a a a i:

1. a ; a a .
2. a  a a a , a , a . a . .2

a a , a a a a a a , a a a a a
a a a a “ a a a ” ,  a a a a a a . A  a a a a a a a-

, a a a a a .
a a a a a a a a a a a a a a a a a a , a a a a

a a a ,  “ ” a a .
a a , a a a a a a a a a , a a , a 

a a a a a a a a a a a a a. a a a “ a a ”
( a ) a a  a :

1. a “ a a ” ( a )  “a , a a a a a a a - -
a , a a a a a a  a a , a a a a a a ”.

2. a a a a . // a a a a a a .
3. a , .3
A a a , a a a a “ ” ( ). a  3 a .
a a a a a a a a a a :
2. a a a, a a a a ; a . a a.
3. a , .4
A a , a a a a a a a a a:
1. , a a a a a a a a a a a a a  a a a -
.

a .  — a a a a a-
a a a i .5

a a a , a a a a a a a
a a a a a. a “ a a ” (obywatelski) a a a  “  a “ a a ” (obywatel)
a a a a a a a a , a  a a  a a ,  a a a a a

a  (Obowi zek obywatelski. Prawa obywatelskie).6
“ ” (cywilny) a a a a a a a a a . a a a a a -

:

1 ”  ( ., 1977-1984). . II, . 76.
2 a a a. . V, . 256.
3 . .1-11. , . , . . . ( , 1970-1980). . II, . 175.
4 a a a. . XI, . 208.
5 a a a.
6 S ownik j zyka polskiego, PWN, Warszawa. Szymczak M. red. (1978-1981), t. II, st. 435.
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1. a .
3. a a “ a a ” (obywatelski), “a a ” (osobisty), a a a a : Odwaga 

cywilna. mier  cywilna.7
a a a a, a a a a a a ,  “ ,  a -

a a a a a  a a , a a a a a a a a ”: Kodeks post powania cywilnego. 
Odpowiedzialno  cywilna. Powództwo cywilne. Sprawa cywilna.8

a a , a a , a a a a “ ” “ a a ” a-
a . a a a ,  a a a a , a a a a a,
a a “ a a ”, a a a a a a a a “ ”.

A a a a a a a , a a a - a: a a a a ? a
a a a a , a a  a a a a a , a a

a  a a a a ’ a  ( a a -
a a ). a a ,  a a a a a , a ’ a -

a a a a a a a a a . a a a a a a a
“ a a ” — a  a a a a a a a a a a a ”, — a a a ,

a a  a a a a a a a, a a  a a . a a a
’ a a a a a a a a a  a a a a a a a a, a a a a a

a a a . A a a a , a a a a ’ a , a
a  a a a a  ( a a , a  a a a a a  a a a
a a , aa a , a  a ). a a a, a a a a  a a , a a a a

a a a a a a . A a a a a a a a , a a a -

a a a a a a. a a a  — a a , a a  a a a a a a
a a a a  a a a  a a a a  ( a a a a  a

a a a a a). a a , a a a a a ,  a a
a a :
1. a a a a a a a  a a a a a . a a a a

a a a ’ a .
2. a a a a a a , , a a a, a a a a a a a
a a a  a a a a a, a a a a a- a a a .
3. a a  a a a a a  a a a a a a a , a  a -

a a a  a a a .
a a  a a a a a , a a a-

 a a a  a .
a a a a a , a a a “civil” “zivil” “ a a ”. a a

 “Sieben-Sprachen-Wörterbuch: Deutsch / Polnisch / Russisch / Weißruthenisch / Litauisch / 
Lettisch / Jiddisch”, a  1918  ( ) a a a a-

a 9. a a a a a a a .10
a a a a  “Bürgerrecht” a a a  “prawa hramadzianstwa” (pol. prawo obywatelskie, let. pilie io teis )11, 

. . a a a , a a a a a a a .

a a a a a a “ ” a  “  a a a
a a a  a a , a a a a a a a a ” a “ a a ”,  a -

a a a a a a a , a a a a a a a
a a a  a a a .

7 a a a. T.I, st.326.
8 a a a.
9 a a a a a a a a a :
     1. a a  a a a a a a a a a a , a a a a

a a aa  a a a a a a a .
 2. a a a a a a a a a a a , a a a a a a a “Weißruthenisch”, , a, -

a a a a a a .
 3. a a  a a a a  “ ” a  «

- » a a.
10 a: Sieben-Sprachen-Wörterbuch: Deutsch / Polnisch / Russisch / Weißruthenisch / Litauisch / Lettisch / Jiddisch. 
Herausgegeben im Auftrage des Oberbefehlshabers Ost Leipzig ,1918. S. 410.
11 a a a. S.74.

/Deutsch /Polnisch
/

Weißruthenisch
/Litauisch

Zivildienstpfl ichgesetz
Ustawa o obowi zkowei cy-
wilnej s užbie pomocniczej

Zakon prymusowaj cywilnaj 
s užby pamo naj

Civilinis pareigojamasis
tarnybos statas

Zivilist Cywilny Cywilny, cywilist Civilistas

Zivilstand Stan cywilny Cywilny stan Civilluomas
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An Accurate Belarusian Equivalent  For The Notion of “Civil” 

KIRY KA CIAN

Kiry  Ka cian (born in 1982) — LLM student at the University of Bremen, Germany; graduated 
in International Law from International Relations Department, Belarusian State University. 
Legal interests deal with European Law and legal systems of particular member-states of the 
European Union within the context of the law of the EU, EMU, and sociology of law. 

Review of the article (full version available in the Belarusian part of the journal):

This text highlights a terminological debate on the usage of the right equivalent for the word “civil” in different legal con-
texts of the Belarusian language. 
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Юрыдычная тэрміналёгія — стварайма разам!  

T

 ( .  1984 . ) — ,  V 
 “ ” . -

 — , , .

(  praunik.org.  1.)

 “ ”  “  — ”
, ,

 ( ) -
. .

, , , http://praunik.
org/forum/viewforum.php?f=3

… -
, , …

( . 1 . IV  1588 .)

, -
, . ,

, ,
, — .

 ( , ). ,
 “ ” 1998 .

 “  ( )”, de jure
“  ( ) ”, de facto .

, , . .  — 
,  — 

.  ( , . . )
, .

 ( , “ -
”  “ ”).

.
, , -

.  Romerales, “
. , , ... ,

, , ... ,
.”

, , :
• , ,

( , , , “ ”, “ ”, “ ”, “ ”... );
• ,  ( ) — ,

,  ( , , ...);
• ,  ( , “ ”).

: -
.

.  — “ ” —  “ ”฀.
 “ - - ”, “ ”, “ ”. ,  “ ” -

 “ ”, , -
, . -

: , , ,  ( ),  etc. “ ” ,
. “ ”  (

: “ ... ...”).  “ ”,
. ,  “ ” , -

’ . , ,
 “ ” ,  “ ”.

,  “ ” ,  “ ”, ,  “ ”,
 “ ”, “ ”.  “ ”. ,  — 
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 —  “ ”?  “ ”.
.

 —  — . -
,  ( - -

) , , - .
, , -  — ?

,  ( , )  ( ) .
.

,  — ,
, .

ombudsman — - .
, . , , -

, -  (  — ).
,  — ,  — .

.  — rzecznik praw obywatelskich (
),  — ve ejný ochránce práv ( ).
.

, , - . -
, , -

. ,  “
” (  — - ).

 — 
.

!

, ...

, -
, -

- ,
.

,
.  2-  XVI . -

 — . -
’  (

),  (  1529, 1566  1588 .,  1581 .),
 1588 .: “

, , , ...” 
-

, , -
. ( .

 // METRICIANA: . Vol. I 
(ATHENAEUM:Commentarii Historiae et Culturae. 4, 2001)

 — .

FREEDOM OF ESTABLISHMENT

Master: ( .” ”) ? ? ?
Ahent Chvunt: , ,  3 . -

: , ... ?
Stary Yoda: !

?  “ ” . .
. , , ! .

.
 == !  — , .  (

)  ESTABLISHMENT — -
, , .

 == . . .
, , , - - , - -

...
 == .  “ ” “ ”, -
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...  “ ”,  “ ” , .
...

 “ ”  “ ”. -
...

,  “ ” .
. ,  “ ”  ESTABLISHMENT.
, ,  “ ” -

, , , — . -
. ?  “ ”,

, !
-  “ ” ,

 31. , , !
, “ ”, , .  “ ” -

.

Building up Legal Terminology — On the Basis of Praunik.org Forum 

ACIANA FADZIEJEVA

Taciana Fadziejeva was born in Miensk in 1984. Bachelor of law, she is currently a fi fth-
year BDU student at jurisprudence department of the faculty of law. The sphere of scientifi c 
interests comprises the history of Belarusian law, Belarusian legal terminology, environmental 
matters.

Review of the article (full version available in the Belarusian part of the journal):

The article touches upon the topical problems of Belarusian juridical terminology. The participants of Praunik.org forum 
exchange their views on some of the most challenging terminological issues, concidering both linguistical and juridical 
aspects. Several thought-provoking examples of terminological debate are provided. The author draws a bottom line at the 
end of the article, stating the utility of such form of opinioin exchange.
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Глябалізацыя кантролю над міграцыяй

 (Franck Düvell) — ,
 ( .  1961 . , ).

 1982  1987 .,  1998 .
. -

, European University Institute/Robert-Schumann Centre, ,
.

: , , -
, .
MediNetz Bremen — , -

, .
Statewatch,  Antirassismusburo Bremen.

, : www.noborder.org.

 “
.

(International Organisation for Migration, 1995, [1])

 … . -
. 139 , - .

(Tageszeitung, 11.5.2000)

,  [2] 
, , — ’

. -  — ,
, . “ ,

,  “ ”,
, — ,  — ,

, , ”, — 
Figaro ,  [3]. 

 “ ” [4], ,
status quo, -

, . , ,
, , , .

; -
, , , , , ,  — -

’ , — , . ,
.  “ ” — ,

,  (
), — -

 [5]. ,  33  “ ”,
 [6]. ,

 50 , , , , — 
;

 [7].  [8], “ -
” ( ), “ ” ( ), “ ” ( ). -

, , .
 “ ” [9]. 

,
, ;

, , ,  — 
. , , , ,
, ,

- - ,
 —  [10]. 
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The globalisation of migration control 

FRANCK DÜVELL

Franck Düvell (born in 1961)— Doctor of Philosophy, expert in the sphere of social sciences.
A research offi cer at the University of Exeter,  collaborates with European University Institute/
Robert-Schumann Centre, Florence, Bremen and Oldenburg Universities. Fields of research 
activity: migration and minorities, internationalism and anti-imperialism, the concept of global 
social justice. 

19.May.03 — The IOM recommended the Turkish government "to prevent irregular migration and to fi ght traffi ck-
ing".[2] Later a daily paper reported, "in Turkey, nine people are shot and fi ve other injured at an attempt to illegally 
cross the border. 139 people from Afghanistan, Pakistan and Bangladesh had tried to cross the Iranian-Turkish bor-
der".[3] 

The tension between the right to free movement[4] and the nation states' claim to defend their borders and control 
access to their territory in the last consequence inherence a matter of life and death. What happened at the Iranian-
Turkish border was no coincidence but refl ects the discussion on the international stage. "Many members of the more 
prosperous economies are beginning to agree with Raspail's vision of a world of two 'camps', separated and unequal, 
in which the rich will have to fi ght and the poor will have to die if mass migration is not to overwhelm us", that is how 
the conservative French thinker and Figaro essayist has been appreciated by US-American policy advisors.[5] It pre-
pares the ground for a 'militarisation of migration control',[6] and also signals the willingness of the international com-
munity to sacrifi ce life for the sake of defending the status quo of social injustice, inequality and exclusion. However, 
what here comes as an appeal to more irrational emotions of fear has some very rational backgrounds. 

Freedom of movement versus economic migration management 

Worldwide, migration has become a major topic; frequently, asylum or migration crises are generated and migrants 
scapegoated in countries as different as Germany and the UK, Australia and Malaysia, Lybia and Argentina, Nigeria, 
Kenia and most recently in Ivory Coast. It is acknowledged that globalisation corresponds with an increase in mobility 
and migration. Irregular migration in particular, though sometimes appreciated as cheap labour but generally a term 
used to defame the unwanted, is perceived a number one threat to the world order and to nation states integrity.[7] 
The IOM and other sources estimates up to 33 million 'illegal immigrants' worldwide, four times the population of 
Sweden.[8] Frequently, warnings are issued that half the Moroccan youth or 50 million Russians wish to move north, 
respectively west; some simply equalise global population growth with future migration pressure.[9] Migration has 
also often been related to some kind of resistance[10], a 'revolution of expectations' (Jungfer), to 'the revolution of 
the barefoot' (Club of Rome) and to 'an action against poverty' (Galbraith). Any study in migration typically highlights 
the wishes, dreams, expectations and demands of immigrants. Therefore migration is also some kind of a 'social 
movement towards global social justice'.[11] Exclusively victimising migrants or simply downplaying does not help to 
understand the phenomenon and the deeper meaning of the antagonism; distinguishing between refuge, internal or 
border crossing migration and mobility does not help either. Sivanandan is right arguing that the situation of refugees, 
displaced persons, guestworkers or those internally moving from poor villages to a shining metropolis are related to 
the same socio-political-economical context, they are in one way or another uprooted by the same politics and its 
many facets: globalisation.[12] In fact, 'the world is on the move'[13] and the full extend is rather somewhere near 
half a billion to one billion people worldwide.[14] Beyond that, an Italian leafl et for the protest against the G8 summit, 
arguing that migration is the new ghost haunting the world, expresses some truth as well.[15] Indeed, at the core of 
migration lies the social question, it represents part of a globally mobile world proletariat. In response, national gov-
ernments and international organisations agree that migration needs to be regulated and 'orderly managed' (IOM). It 
is often international conferences, such as 'Managing Migration in the 21. Century' (Hamburg 1998) or the 'Interna-
tional Symposium on Migration: Towards Regional Cooperation on Irregular Migration' (Bangkok 1999) that identify 
and analyse perceived problems and prepare the ground for what has been to come. Meanwhile, there are rarely 
international agreements, stability pacts, bilateral action plans or contracts that do not also refer to migration and 
the necessity to jointly contain it. And since neoliberalism, and along with it utilitarian principles, are accepted as the 
dominant ideology within the industrialised world it is no surprise that both now also inform migration policy. 

Migration control has never been aimed at 'zero migration', although for a short period of time between 1973 and 
2000 that could have been assumed. Instead, migration has often been analysed as vital to economic growth such as 
for the US-American history and the Mexican-US maquiladora industry, the German Ruhr region, during the post-war 
boom, the Gulf States industrialisation, the economic success of global cities or the South Asian growth triangle.[16] 
Migration policy is closely related to population policy, labour market policy, but also foreign policy and wars. It has 
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many facets such as containing the movement of the poor to the centres of wealth, or in opposite the recruitment of 
migrant labour to accumulation centres, it can be the expulsion of 'surplus people' from their soil or the blocking of 
escape moves from war or ecological disaster. Migration has been analysed as a potential of being a precondition to 
economic growth as well as a threat to capitalism and accumulation; therefore recruitment and containment are so 
closely related. History is not at least about a continuous wrestling over access to territories and resources.[17] 

In 1999, the European Union and its member states at their summit in Tampere decided to modernise their im-
migration policy along three lines, (a) containing asylum migration, (b) fi ghting irregular migration, and (c) opening 
up new migration channels to migrant workers. Its 2002 summit in Seville confi rmed another point, (d) the extension 
of European migration policy onto any other country of origin or transit. Suggesting an integrated approach, the EU 
aims to respond to combine solutions for internal problems such as 'ageing societies, a lack of certain professionals, 
and a lack of internal labour market mobility, a slow-down of economy, with attempting to get its hands on what is 
perceived migration pressure, the business of traffi cking, and the positive elements in immigration.[18] Since the Tam-
pere summit, Germany, Italy, Spain and the UK did begin modernising their immigration policy by introducing Green 
Cards, increasing quotas for foreign workers, signing contracts over guest workers or allowing the number of work 
permits to rise. Economic migration, until recently a term to discredit asylum seekers, rapidly got a positive connota-
tion. However, these governments did not only selectively opened up its borders to some kind of migration but also 
strengthened a major rational for exclusion: economic considerations. 

To that extend to which market laws become a dominant motive in migration politics those people are rejected for 
whom there is no demand on the labour market. Schemes such as the point system of the US or German Green Card 
to assess the 'human capital of an applicant or the Daily Telegraph's call for a 'quality control' of future immigrants 
clearly make this point.[19] The 'unwanted' and the 'surplus people' will and already do suffer from the whole brutality 
of economic laws. In continuity of notoriously racist patterns it is the populations of the Black, Asian or Slavic world 
that are perceived a threat to world order, the fabric of social hierarchies and economics. For many of them there 
is no place in the world of investments and profi ts. Stuck in poor, exploited or robbed parts of the world, for them it 
can become a matter of life and death as the worldwide 2.1 billion poor or those 800.000 suffering from starvation 
shows.[20] 

Modernising the European migration regime 

The European migration regime is comparably most advanced. From its starting point in 1985, the extension 
of the Trevi group's responsibility towards migration issues, the Schengen agreement, the Dublin convention, 
the 'harmonisation' of asylum politics, and in 1999 the Amsterdam Treaty creating a 'single area of freedom and 
security' represent the cornerstones of a supranational approach to migration. A whole range of agencies with 
shiny names such as the Ad Hoc Group Migration, the High Level Working Group on Migration, the Strategic 
Committee on Migration, clearing centres on asylum and on border crossing (CIREA, CIREFI), or the Working 
Community Police Cooperation with Middle and East European Countries, many of them rather secret and not ac-
countable to democratic control have been set up. All of them are concerned with asylum, migration, 'illegal immi-
grants', 'trafficking' and border crossing.[21] From the core of the Schengen states, pacemakers such as France, 
Germany and the Netherlands, and more recently the UK and Spain, have always pushed for a more pro-active, 
preventive and outreaching approach. First, the 1990 were characterised by creating a cordon sanitaire towards 
its Eastern European neighbours, meanwhile as they become European Union member states the implementa-
tion of the Schengen aqui has been made a precondition.[22] Second, the EU has been keen to reach bilateral 
agreements with all its other neighbouring states mainly those bordering the Mediterranean sea, for example 
with the Barcelona Declaration; and also those who are now outside the EU's new external borders such as Yu-
goslavia, Moldavia and the Ukraine, for example the Balkan Steering Group Migration. Third, it aspires common 
understanding with the Americas through the EU-US action plan or an Interregional Frame agreement between 
the EU and Mercosur (an acronym for South America) And finally, the EU targets any other regions or countries 
of origin and transit. The 'ASEM Ministerial Conference on Cooperation for the Management of Migratory Flows 
between Europe and Asia' in April 2002 illustrates the commitment to integrate 10 major Asian governments into 
European Union migration policy concepts.[23] A concrete tool in tackling migration is the European Action plans 
on Albania, Morocco, Iraq, Sri Lanka, Somalia and Afghanistan. Their titles are misleading as they do include 
any other relevant neighbouring or transit country. The Action Plan Iraq for example puts a crucial focus on Tur-
key and in that on migration from Pakistan and Bangladesh though these countries.[24] Albania too has been 
identified as the major transit route now replacing migration though the East. Another tool, is to deploy European 
police and immigration officers and policy advisors at foreign airports and border guard headquarters, such as in 
Moscow, Bangkok and Sarajevo. But it is the EU major development policy document, the Cotonou Convention, 
successor of the Lome Convention that targets all African, Caribbean and Pacific states (ACP). Drafted in 2000, 
the EU summit in Seville agreed in adding a paragraph on migration control and readmission of migrants in to 
bilateral agreement with an ACP state over development policy, technical cooperation or trade.[25] And similar, 
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the ASEM-EU agreement makes clear that migration control is an 'important element' and precondition for good 
bilateral relations. If that fails the EU has agreed to establish a final defence line by integrating the military alli-
ance WEU into its structure, setting up a paramilitary force of 5.000 officers, that shall be deployed for example 
to contain 'massive population movements'.[26] When it comes to immigration, the EU reflects a very aggressive 
approach, which does not hesitate to interfere with domestic affairs of other states, even using some blackmail-
ing over development aid or threats of military intervention. The EU tries to force compliance with its migration 
policy that spreads like shockwaves onto wide parts of the world. However, beyond any such development lies 
another level of transnational cooperation and planning. 

Transnational migration control agencies 

'Strategies for an international migration regime' and global migration management, are key words in present inter-
national politics.[27] What is known from the regulation of fi nance and goods, in particular the role of IMF or WTO will 
serve as a blueprint to global migration politics too. In fact, a General Agreement on the Movement of People, equally 
to those on Transport and Trade (GATT) has already been proposed.[28] It has been frequently acknowledged that 
the old system of migration control has failed and also that the politics of globalisation requires a new concept.[29] 
Nation states are crumbling, global traffi c increases constantly, borders have become porous and relying on control 
of external borders does not work anymore, in a fl exible world infl exible systems of control such as a nation state's 
border have become increasingly inadequate. Therefore, the move is towards a comprehensive regime that covers 
the whole process of migration from the countries of origin, along the pathways and through any country of transit to 
its fi nal destination. Any such approach lies well beyond the scope of the nation states, which instead have identifi ed 
the need for supranational and transnational organisations. These are the Intergovernmental Consultations on Asy-
lum, Refugees and Migration Policies (IGC), the International Organisation for Migration (IOM), to some extend the 
International Labour Organisation (ILO) and some think tanks and regular conferences.

The IGC has been set up in 1985 when the previous Intergovernmental Committee on Migration has become the 
IOM. The IGC is a small elitist, 'informal [and indeed very secret] forum' of only 16 members 'for the exchange of infor-
mation and the planning of innovative solutions and strategies'. The IGC is possibly the central think tank in migration 
control politics, it must be suspected that key strategies and combat cries such as 'human traffi cking', and even 'illegal 
migration' as such has been agreed at their meeting to become internationally accepted concepts. Its organisational 
basis is the International Centre for Migration Policy Development (ICMPD) in Vienna, which also hosts the secretariat 
for the Budapest Process, synonym for the extension of the European migration policy eastwards.[30]

The main agency however is the IOM.[31] It has been set up in 1951 as the Intergovernmental Committee for 
European Migration. That should already trouble any reader about its intentions as its predecessor in name, 
an Intergovernmental Committee, founded in 1938 as a result of the Evian conference so disastrously failed to 
rescue European Jewish refugees from what was to come.[32] However, the IOM, although based next to the 
UN in Geneva, is not part of that structure. Quite the opposite, it was meant as a counter agency to the UNHCR, 
set up the year before. In contrast to the UNHCR, which is based on humanitarian principles the IOM has been 
based on economic considerations. It also functioned as another instrument of the Truman doctrine during the 
cold war period,[33] in that it still reflects the trilateral approach of claiming to represent governments, economy 
and migrants alike. In fact, migrants do not have a voice, are not represented, and where NGO's are involved 
they are rather patronised than having an influence.[34] But in 1980, the European in its named was dropped to 
acknowledge its increasing involvement in Third World matters, and with the collapse of the Eastern bloc the ICM 
has been finally transformed and renamed to IOM. They have about 100 member states, whose fees fund the 
organisation and its operations, its resolution and mission statement makes it a membership organisation. How-
ever, they claim a right to receive public and private funds, to institute legal proceedings and immunity for their 
staff. These 'privileges and immunities' guarantee a unique status and makes it a very influencial and powerful 
agency.[35] The IOM claims to be 'the leading international organisation for migration' and is on the road to the 
emerging global governance. Over the last couple of years, it has become a very complex transnational agency 
that not only deals with migration policy design and implementation, the movement and often return of people, 
but also with the disarmament of guerrillas in Kosovo, Congo and Angola; the formation of a civil administration 
in Kosovo; the medical screening of emigrants for example accepted for settlement in the USA and Canada; or 
running the compensation scheme to non-Jewish victims of the Nazi slave workers. By recent pilot projects be-
tween Finland and the Philippines and between Spain and Equador, the IOM now also becomes involved in the 
recruitment of labour and seems to take over this aspect from the ILO. But the main focus remains with migra-
tion management, the IOM prides itself to have been interfered with the lives of 11 million people since its first 
year. In 2000 alone it moved 450.000 people to and fro. Its main destinations read like a list of war torn regions: 
Kosovo, Northern Iraq, or Sierra Leone. Just before the war, even Afghanistan was listed as a major destination 
for movements. Indeed, the focus is on return of migrants, often unwanted where they are. For example, 75.000 
refused asylum seekers have been flown out of Germany in 2000, but what is disguised as voluntary return can 
be revealed as a 'cold removal'.[36] For the role, the IOM plaid in the expelling of the Roma people from Western 
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Europe they are accused by the Roma National Congress of being 'the enemy of the Roma people'.[37] And for 
the irresponsible way, IOM runs, and delays the compensation instalments to Roma victims from the Nazis, the 
RNC took the IOM to the European Court for Human Rights in Strasbourg.

Within only two years, the IOM has doubled its number of representatives from 40 to now over 100. Meanwhile, 
the whole world is separated into 19 migrationwise relevant regions, each headed by a regional headquarter, 
such as Brussels, Rome, Budapest, Helsinki or Bangkok. Its field offices by implementing the Migration Infor-
mation Program are understood as posts of a global 'migration warning system', that feed back to countries of 
destination knowledge about migration movements, patterns, networks, and supporters.[38] The IOM exports the 
European model of migration control to other parts of the world, such as Western Africa, where the IOM 'and the 
Economic Community of West African States are to establish a Migration Statistics Unit ...that would improve un-
derstanding of migration issues and help the establish effective migration programs and policies'.[39] The same 
has been going on in South America with the Puebla process and in South East Asia with the Manila process, 
each synonyms for regional migration regimes. The IOM usually starts off with some research, then a report will 
be published pointing to the problems identified, such as the seize of an illegal population.[40] These are often 
neighbouring citizens who live and work in a bordering country, where they are not necessarily perceived as a 
problem because of the historical and cultural links between countries, as for example the 50 year tradition of 
open borders between the then COMECON countries. Once the problem has been constructed, the IOM comes 
in and offers policy advise, support with the design and implementation of new politics, and finally training on 
new migration control technology such as red-light cameras. For example, in Ukraine, the IOM took border police 
officers to the Mexican-US border to demonstrate how an efficient control regime looks like.[41]

The IOM not only concentrates, accumulates and in return spreads the state of the art migration control policy 
and technology from and to any part of the globe (Capacity Building Programs), it also offers a comprehensive 
approach consisting of a combination of migration discouragement schemes (so called Information Seminars), 
the erection of border control posts (such as in the Ukraine), building and running detention camps (for example 
on Nauru), the subsequent removal of unwanted migrants (so-called voluntary return schemes in UK, Germany, 
Netherlands and many other countries) and the recruitment of wanted labour (such as from Equador to Spain).

IGC and IOM both not only build on economic principles but also strongly refl ect very racist ideas of nationality, 
home and belonging. Some critics argue that it is build on the assumption that 'people shall primarily live where their 
home is, where there people is and where there soil is'.[42] 

The myth of a borderless world 

European history tough that economic integration, and mobility and migration can lead to some convergence 
of wages.[43] Some scholars therefore expect globalisation to lead to nation states and borders fading away re-
sulting in the miraculous appearance of a borderless world.[44] Others assume that the neoliberal politics of de-
regulation will finally influence migration and allow unregulated flows of people.[45] And neoclassical economic 
theory try to make us believe that globalisation plus migration will cease inequality and leads to more distributive 
justice.[46] However, that is far from being realistic. Instead, neoliberal think tanks such as the OECD or the 
Multilateral Commission insist in the parallel politics of deregulating finance and trade whilst keeping strong sys-
tems to regularise the movement of people and labour.[47] That coincides with a tendency to create new states, 
processes of devolution such as in the UK and Italy, the European concept to introduce Euro-regions replacing 
nation states, and with new pioneering schemes to police, and if necessary restrict, the movement of hooligans, 
criminals, asylum seekers and globalisation protesters. These apparent discrepancies need to be explained. 
Imperialism is based on the exploitation of wage and reproduction differentials between regions and countries, 
races and gender, and legal and social groups.[48] It has a strategic interest in keeping social or geographical 
divisions by genderising, racialising or territorialising the humanity. Imagined, socially constructed or physical 
borders are essential to the world economic order. Migration politics aims to keep the system of borders and terri-
tories whilst in the same time exploits the wage and reproduction cost differential between countries. The political 
economy of the wage ratio between Singapore and Indonesia (1: 289), Mexico and the US (1:50), or Germany 
and Poland (1:10) are well documented.[49] The enforcement of borders, the control over migration movements 
and mobility in general, the introduction of new borders (as on the Balkan or the former Soviet Union) or even 
movement control technology such as CCTV and biometric scanning are aspects of the same concept. There is 
already a 'hierarchy of mobility'[50] as global elites are allowed to move freely, whilst workers' movements are 
heavily regulated, but those not having the funds to subside themselves (such as tourists) or not primarily eco-
nomically active, even more so in case they could become a financial burden to public funds (such as refugees) 
are prevented from moving at all. The unequal treatment of the highly skilled, asylum seekers, illegal immigrants 
and displaced people clearly shows the economic rational behind the neoliberalism twin-strategy of deregulation 
and regulation. 
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Conclusion: Global migration management is no contribution to global social justice 

The 18th and 19th century pattern of fi nal immigration to otherwise unpopulated continents or where it was accept-
ed to simply terminate the indigenous people has long gone. Post second-world-war concepts of guest or migrants 
workers who have been anticipated to return once the economic boom was over failed and forced countries such as 
France, the UK or Germany to accept its role as multi-ethnic societies. However, the new German immigration law in 
its introduction did make clear that this mistake should not be repeated.[51] IOM and EU now accept global migration 
as matter of fact but insist in its 'orderly management'. Recent schemes in Germany, the UK, Italy or Spain reveal a 
preference of just-in-time migration that respond to short term economic demands over long-term settlement. Current 
trends in immigration management rather refl ect a hire-and-fi re policy, the result will be the fl exibilisation of popula-
tions rather than an immigration policy. This trend also awakes some reminiscences of strategies known from Key-
nesianism, namely those elements, which aimed to domesticate and thereby control social confl ict by integrating the 
working class and its demand for better wages and living standards into capitalist growth. Such a strategy, adapted to 
migration policy aims to distinguish between the productive and the unproductive elements of migration movements 
and turn the former into a driving force of economic growth. Beyond the globally mobile elites and temporary needed 
migrant workers international agencies and national governments rather tend to combine the concept of ethnically ho-
mogenous nation states, such as Timor, Kosovo, Kazachstan, Ukraine, Kenia etc. with temporary migration between 
these entities.

The aggressivity by which the EU, the US and the transnational agencies dominated by them enforce their concepts 
of immigration control reveal an imperialist move towards simply gaining compliance and obedience of third countries 
through political, economic, fi nancial and even military force. Where it comes to a politics of immigration for example 
when the EU or the IMF think aloud about how to respond to a drop in populations and even indicate a need for pos-
sibly up to 75 million immigrants that refl ects a rather different but equally major planning operation not only in Europe 
but the world as such.[52] Such a vision, as expressed by former French home minister Chevenement tops anything 
known from any war related displacement, resettlement or population exchange such as on the Indian subcontinent, 
or the previous German politics of attracting several million ethnic Germans from Russia to 'come back home'. In 
such a case migration policy turns into a major population policy process. To understanding migration and population 
politics one fi nally needs to take into account the lessons from Nazi politics on population within the European space 
in order to understand the concept of the value of a population, its health and productivity,[53] and thereby the link 
between genocide, starvation, displacement, population management, social question, problem solving strategies to 
migration, demographic issues and not at least the overall social productivity of capitalist societies.[54] There is a wor-
rying equilibrium between those who are deported from Europe each year, about 350.000 plus an unknown number of 
those leaving 'voluntarily because of deterrent politics, and those who are recruited on some kind of a foreign labour 
scheme. In that light migration politics appears as a modus to run 'UK plc' or 'Deutschland AG'[55] and represents a 
strategy of social engineering to rationalise and to recompose its population, similar to a workforce. That because of 
its transnational nature is a new quality in migration control.

And fi nally, to keep the unwanted out, and that is the majority of the world's population, a cruel global system of 
deportations and removals, UN-controlled 'safe havens', refugee and internment camps, Pacifi c prison islands like 
Nauru, and armed border guards has been established. These are characteristic 21. century symbols of inequality, 
injustice and the politics of exclusion. On the other hand calls to close down detention centres, stop deportations, no 
one is illegal, an amnesty for sans papiers, abolish all immigration controls, open borders, as a growing number of 
activists and scholars alike argue[56] mark the only true way to global social justice and equality. 
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Jus in Bello

The traditional theory of the just war covers three main topics—the cause of war, the conduct of war, and the 
consequences of war. Or, in the Scholastic tags: jus ad bellum, jus in bello, and jus post bellum. But most atten-
tion is given now to the middle term, the conduct of war. That is where clear offenses are most easily identified, 
though only occasionally reported and even more rarely punished. The two main rules of jus in bello have to do 
with discrimination between combatants and noncombatants, the latter to be spared as far as possible, and pro-
portionality, so that violence is calibrated to its need for attaining the war’s end. The claims of morality here are 
recognized with difficulty in actual combat, and disputed when recognized. Why should that be?

In Tolstoy’s War and Peace, Prince Andrey is an enlightened, humane, reforming, disciplined man. He has had 
experience in war without becoming embittered—he was badly (almost mortally) wounded at the Battle of Aus- 
terlitz—and has tried to improve the military system. But by the Battle of Borodino, even this estimable man has 
snapped. After riding past his destroyed estate, he ruminates: 

I wouldn’t take prisoners. What sense is there in taking prisoners? That’s chivalry. The French have destroyed 
my home and are coming to destroy Moscow; they have outraged and are outraging me at every second. They 
are my enemies, they are all criminals to my way of thinking.... Playing at war, that’s what’s vile; and playing at 
magnanimity and all the rest of it.... They plunder other people’s homes, issue false money, and, worse than all, 
kill my children, my father, and then talk of the laws of warfare.... If there were none of this playing at generos-
ity in warfare, we should never go to war, except for something worth facing certain death for.... The object of 
warfare is murder.1

Andrey has attained the state Clausewitz says is necessary to war—Hass, hatred for the foe. There is in all 
sane people a hesitation to kill, whether from timidity, disorientation, or scruple. That is why so many bullets are 
fired in war but not at the target, why so many bombs are dropped but not where they were supposed to be. It is 
the task of those in charge of war to override these hesitations, and the only sure way of doing that is to demonize 
the enemy, so that hating him is not only condonable but commendable. 

Clausewitz says that war is fueled by emotion (Gefühl), which always outruns intent (Absicht). And once this 
begins there is a constant ratcheting-up (Wechselwirkung) of hatred. Hate produces atrocities, which provoke 
answering atrocities from the other side, and so on in a reciprocal upward spiral. This means, says Clausewitz, 
that war by its basic nature drives onward to extremes. Shakespeare was almost scientifically accurate when he 
had his Antony “let slip the dogs of war”—to outrun expectations and control.

Other students of war have their own versions of Clausewitz’s Wechselwirkung. Here is Thucydides:
War, depriving people of their expected resources, is a tutor of violence, hardening men to match the conditions 

they face.... Suspicion of prior atrocities drives men to surpass report in their own cruel innovations, either by 
subtlety of assault or extravagance of reprisal. 

Abraham Lincoln’s version (predicting, in 1854, what would happen if the North and South went to war): “One 
side will provoke; the other resent. The one will taunt, the other defy; one aggresses, the other retaliates.”2 

In war, the raping and robbing of civilians, the brutalizing and killing of prisoners, are not anomalies. War 
propaganda excites such extremes, with its emphasis on the vileness of the foe. That is why President Bush 
presents his war as a battle against evil itself. Hate is too valuable to be renounced. Often it is the only antidote 
to other emotions like cowardice or humanitarianism. The Swift Boat Veterans for Truth were, like Claude Rains 
in Casablanca, “shocked, shocked” at the idea that Americans could commit atrocities. But governments usually 
look the other way when their own provocations produce their natural result. When I was a high school student 
in the ROTC, the veteran sergeant instructing us, a man who had fought at the Battle of the Bulge, remembered 
being told by superiors to get rid of prisoners if they inconvenienced his own activity (“just pull the pin of a hand 
grenade and tell them to split it up among themselves”). In this atmosphere, what chance do reflections on justice 
have of prevailing? 

Abraham Lincoln would not have been shocked to hear that Americans commit atrocities. He described, in the 
year of Gettysburg, the immoralities of the very war he was directing:

Thought is forced from old channels into confusion. Deception breeds and thrives. Confidence dies, and uni-
versal suspicion reigns. Each man feels an impulse to kill his neighbor, lest he be first killed by him. Revenge and 
retaliation follow. And all this, as before said, may be among honest men only. But this is not all. Every foul bird 
comes abroad, and every dirty reptile rises up. These add crime to confusion. Strong measures, deemed indis-

1 Leo Tolstoy, War and Peace, translated by Constance Garnett (Modern Library, 1994), pp. 885–886.
2 Abraham Lincoln, speech on the Kansas-Nebraska Act, October 16, 1854, in Speeches and Writings, edited by Don E. 
Fehrenbacher (Library of America, 1989), Vol. 1, p. 335.
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pensable but harsh at best, such men make worse by mal-administration. Murders for old grudges, and murders 
for pelf, proceed under any cloak that will best cover for the occasion.3 

Admittedly there are some checks on savagery, but these are less frequently moral than pragmatic. Mistreating 
the other side’s prisoners can lead to the mistreatment of one’s own prisoners. Calculation of that sort underlies 
the Geneva Conventions. But this reflects the “realism” that just war theory is supposed to improve on. So how 
useful are the arguments of jus in bello when one is actually in bello?

Jus ad Bellum

If war, once embarked on, will of itself drive toward extremes, overriding concern with justice, then the real use 
of just war theory must rest mainly on the decision whether to go to war in the first place. The traditional norms 
for such a discussion are said to be competent authority for declaring war, as well as just cause, proper intent, 
last resort, and expectable success. When the norms were framed in the Middle Ages, most discussion turned 
on the authority for declaring war, since there were many competitors for that office—popes, bishops, feudal 
lords, kings, margraves, etc. With the rise of the nation-state, that debate faded away, since it was assumed that 
national leaders had the power to initiate war. This left the emphasis mainly on the just cause for war. But how 
useful was that norm in determining whether a just war was launched in Iraq? 

The Vatican, reputed to be a principal custodian of the just war tradition, said repeatedly and emphatically that 
such a war would be unjust so long as inspections were still taking place under the aegis of the United Nations. 
John Allen, the Vatican correspondent of the National Catholic Reporter, writes that “the Holy See opposed the 
US-led war in Iraq with a ferocity that few issues in the recent past have aroused.”4 Vatican publications, Church 
diplomats, religious congregation heads, and the Pope himself all said that just war theory forbade the Iraq war. 
John Paul II sent Cardinal Pio Laghi, his personal peace representative, to make a last-minute appeal to Presi-
dent Bush on March 5, 2003.

But right-wing Catholics in America were certain that just war theory called for war. Michael Novak, of the 
American Enterprise Institute, said the war was not only defensible but mandatory. He went to Rome, summoned 
by the United States ambassador to the Vatican, James Nichollson, to convince the hierarchy of the need for 
war. When he failed to change the Vatican’s mind, Novak blamed this on “anti-Americanism.” A group of Catho-
lics who are normally subservient to the Pope— Novak, Jean Bethke Elshtain, John Richard Neuhaus, George 
Weigel— became the defenders of a “just war tradition” they felt the Vatican had abandoned.5 It was even said 
that the Pope had turned pacifist—though the Vatican approved of the intervention in Kosovo and the invasion of 
Afghanistan. One may well ask, what use is just war theory if people supposedly steeped in it could reach such 
positive conclusions on opposite sides of the Iraq invasion? In truth, the criteria of a just war—the product mainly 
of late Scholasticism—have little power to determine an outcome. In fact, solemn talk of a just war “tradition” is 
misleading, since its history is full of anachronisms and contradictions.

“The Tradition”

The great names invoked in the tradition are Saint Augustine and Saint Thomas Aquinas. But Augustine 
never wrote systematically about war, his ad hoc comments were severely limited by the issue or person he 
was addressing, and his comments have been widely distorted.6 He began from the gospel texts against 
returning violence for violence, and denied the right that many make the very basis of just war argument—the 
right of personal self-defense.7 That would be an act of self-love, which is always evil in Augustine. But if 
one sees one’s fellows threatened by violence, one can defend them out of love—so long as one loves the 
aggressors, too.8 The latter condition means that any war driven by Clausewitzian Hass is unjust for Augus-
tine. Also, even when defending others, one cannot act “on one’s own hook,” which might also come from 
selfish motives. One must wait for legitimate authority to command the action, and then one must not kill the 
innocent, or torture or kill prisoners.9

Augustine’s most extended discussion of war is in five long paragraphs of his Answer to Faustus. There, in 
opposition to Manichaean attacks on the Jewish patriarchs, he defends the morality of Mosaic and other wars by 
saying that they were directly ordered by God. One must obey a command from God, even if one does not un-

3 Abraham Lincoln, letter to Charles D. Drake and others, October 5, 1863, in Fehrenbacher, Speeches and Writings, Vol. 2, p. 
523.
4 John L. Allen Jr, All the Pope’s Men: The Inside Story of How the Vatican Really Thinks (Doubleday, 2004), p. 372. Allen 
assembles (pp. 313–378) an impressive chronology of Vatican statements opposing the war in Iraq. Sample: Cardinal Joseph Ratzinger, 
prefect of the Congregation of the Doctrine of the Faith, asked if this could be a just war, answered: “In this situation, certainly not.”
5 See Jean Bethke Elshtain, Just War Against Terror: The Burden of American Power in a Violent World (Basic Books, 2003).
6 For the ad hoc nature of Augustine’s comments on war, and the mistake of making them the foundation for a “tradition,” see 
R.A. Marcus, “Saint Augustine’s Views on the ‘Just War,’” in The Church and War, edited by W.J. Sheils (Blackwell, 1983); Marie-François
Berrouard, “Bellum,” in Augustinus-Lexikon, edited by Cornelius Meyer et al. (Schwabe, 1986); Frederick H. Russell, “War,” in Augustine
Through the Ages: An Encyclopedia, edited by Allan D. Fitzgerald et al. (Eerdmans, 1999).
7 Augustine, On Free Will 1.5; Epistles 47.5; Answer to Faustus the Manichaean 22.70; The City of God 1.21.
8 Augustine, Epistles 138.14.
9 Augustine, The City of God 1.21; Epistles 189, 220, 229. Letter 229 has his famous statement, “Better to slay war with words 
than men with swords.”
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derstand it—as Abraham obeyed the command to kill his son.10 In today’s circumstances this teaching is better 
fitted to the jihadist “other side”—to those who wage holy war.

Thomas Aquinas is not much more helpful. He has three main norms for permissible war—declaration by 
competent authority, just cause, and proper intent.11 The last is defined as acting “to promote good or prevent 
evil”—a thing that can justify war as a tool of social engineering (e.g., to spread democracy and rebuff tyranny). It 
is not surprising then that Aquinas approved of the social engineering of his day, the Crusades (to spread Chris-
tianity and rebuff Muslimism)—which again is more useful to current jihad than to a secular democracy.12

The most relevant of the just war theorists is less cited than Augustine or Thomas since he is less known— Francis-
co de Vitoria (1486–1546), a Spanish Dominican who bravely protested his countrymen’s conquest of the Americas. It 
was he who focused especially on discrimination and proportionality.13 But even when he is counted in the “tradition,” 
there is little more than a checklist of items to be ticked off, with some items as broad and vague as any warmaker 
could wish. That is why the tradition has had so little impact on the actual waging of war. Is just war theory, then, a 
meaningless exercise? Not if one is to believe Michael Walzer and the arguments of his new work.

Walzer

Walzer avoids a checklist approach to the so-called tradition, ticking off the items on a fixed program. In fact, 
in his 1977 book, Just and Unjust Wars, as well as in his new work, Arguing About War, he denies the universal 
validity of some of the most revered items on the list. Concerning the Gulf War he writes:

The move [toward pacifism] involves a new stress upon two maxims of the [just war] theory: first, that war must 
be a “last resort,” and second, that its anticipated costs to soldiers and civilians alike must not be dispropor-
tionate to (greater than) the value of its ends. I do not think that either maxim helps much in making the moral 
distinctions that we need to make. 

If he quarrels with the tradition, why does he bother with it at all? He says that his protest against the Vietnam 
War made him realize that a way had to be found to object to actions as basically immoral, not just ineffective in 
terms of “realism.” This meant asking basic questions all over again, including Augustine’s initial one—when (if 
ever) is it permissible to kill other human beings? 

Walzer is, in a perhaps unconscious way, very Augustinian in his belief that no theory of justice can free war-
riors from guilt. They may have to kill, but they give rein to atrocities all the same, since even a just war is a 
fountain of evil. Augustine puts it this way: 

Anyone who looks with anguish on evils so great, so repulsive, so savage, must acknowledge the tragedy of it 
all; and if anyone experiences them or even looks on at them without anguish, his condition is even more tragic, 
since he remains serene by losing his humanity. 

Walzer, in similar vein, says that all war overrides certain moral rules; but even when they have to be overridden, 
they remain moral rules: “Overriding the rules leaves guilt behind as a recognition of the enormity of what we have 
done.” “The tradition” often implies that belligerent acts in a just war are themselves moral—which is the basis of tri-
umphalism and patriotic smugness. Walzer denies the right to such self-congratulation. Even a just war, he says, “in-
vites—and then only insofar as it also requires—an immoral response: we do what we must (every legitimate alterna-
tive having been exhausted).” Paradoxically, then, a person who tries to act morally in war sees his own immorality. 

Is this an impossible ideal to expect? One might think so but for the example of Lincoln. While most war lead-
ers ratchet up hatred, he tried to ratchet it down, in recognition of the evil being done on both sides. That was 
the theme of his Fast Day proclamations, asking people to wage a repenting war, “in sorrowful remembrance of 
our own faults and crimes.”14 During the Vietnam War, Senator Mark Hatfield introduced a resolution calling on 
the nation to repent its own war crimes. He was attacked as unpatriotic, as treasonously giving aid and comfort 
to the enemy—till he revealed that he had been directly quoting Lincoln.

Walzer’s moral sensitivities have one special source (among others). Though he says that he wrote his 1977 
book on just war in response to the immoral acts committed in Vietnam (napalm, Agent Orange, etc.), he was also 
disturbed by the Israelis’ increasing need to use force. He weighs the rationales offered for the raid on Khibye 
(1953), for the Six-Day War (1967), for the attack on Beirut’s airport (1968) and on Entebbe (1976). He found 
all but Khibye justified, but he clearly saw the dangers of moral obtuseness in the others.15 In his new book, he 
condemns Israeli overreaction to the first intifada:

As even Yitzhak Rabin has recognized, it is not terrorist in character. The youngsters who do the everyday work 
of the uprising are not a specially trained cadre of killers. They are everyone’s children, and they are supported 

10 Augustine cites Cicero in one place (Quaestionum in Heptateuchum 6.10) as saying that wars are “usually” (solent) justifi ed as 
“avenging wrongs” (ulcisci injurias). This is often falsely cited as Augustine’s own summary teaching on the matter, though it is just the fi rst 
step in an a fortiori argument saying that wars are surely more justifi ed if they are commanded by God, “with whom there is no iniquity, 
and who knows what is owing to each party—in which war the people conducting armies are not to be considered as initiators of the war 
themselves but as his agents.”
11 Thomas Aquinas, Summa Theologica II-II 40.
12 Aquinas, Summa Theologica II-II 188.3. For Thomas’s approval of the Crusades’ papal authorization, of crusader vows and of 
crusader indulgences, see Scriptum super Sententiarum 4.32, 38; Quaestiones de Quolibet II 8.2, V 7.
13 Francisco de Vitoria, Political Writings, edited by Anthony Pagden and Jeremy Lawrance (Cambridge University Press, 1991), pp. 
314–326. There are seeds of Nuremberg law in Vitoria when he says that aggressors can be punished for the wrongs they have done.
14 Abraham Lincoln, proclamation of a National Fast Day, August 12, 1861, in Fehrenbacher, Speeches and Writings, Vol. 2, 
p. 264. 
15 He did not discuss the raid on Iraq’s nuclear reactor, since it had not then occurred, but he justifi es it in the new book.
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by a full-scale popular movement and by an extraordinary network of local committees.... Terrorists cannot claim 
a right to self-determination; a popular movement can, and the Palestinians have finally produced a popular 
movement.... Israelis of roughly my age remember throwing stones at British soldiers. It is a useful, if also a 
disturbing, memory. 

Walzer says that Israel, instead of using the sense of pride bred in Palestinians to work with a popular move-
ment, felt humiliated by having children as enemies and “aimed not only to defeat the uprising but to force the 
Palestinians to acknowledge defeat— ‘to wipe the smile off the Palestinian face.’” Israelis preferred to dictate a 
peace rather than negotiate it—which made it harder for them to get negotiations when they wanted them.

But sympathy for the first or children’s intifada does not affect Walzer’s harsh condemnation of Palestinians’ 
later terror tactics, like suicide bombing. In fact, he argues that terrorism— the killing of innocent people as a way 
of making a political statement—is never justified. Yet he sees as well the danger in fighting terror with terror, 
turning a nation into the mirror image of its foes. “First oppression is made into an excuse for terrorism, and then 
terrorism is made into an excuse for oppression. The first is the excuse of the far left; the second is the excuse 
of the neoconservative right.” 

Discriminating and painful honesty like this has made Walzer a respected judge of moral issues when it comes 
to war. That is why many people were looking to him for guidance as the Bush administration considered the inva-
sion of Iraq. It was not clear beforehand what he would say. His first book had been considered “permissive” by 
some. George W. Bush was talking about a preemptive war, and Walzer had supported the preemptive Six-Day 
War of 1967 and Israel’s pre-emptive strike against Iraq’s nuclear reactor in 1981. He condemns pacifism as an 
abrogation of moral responsibilities. He supported the Gulf War and the Kosovo intervention. He signed a letter 
drafted by Jean Bethe Elshtain and the Catholic just war proponents defending the invasion of Afghanistan. Why, 
then, would he balk at a war many friends of Israel thought would be in their interest?

But balk he did. In five important lecture-essays written as the crisis unfolded—the culminating section of Argu-
ing About War—he condemned the war while it was still in the offing, as it was being conducted, and after the 
occupation began. The United States conduct was, he concluded, injustum ad bellum, injustum in bello, injustum 
post bellum. 

1. Ad bellum. Walzer is as critical as any Republicans have been of France and the Clinton administration 
for their weak policies toward Iraq during the 1990s. The time to threaten war, and to wage it if necessary, was 
when Clinton and the French let Saddam defy and, in effect, expel the weapons inspectors, who had found and 
destroyed many weapons. That course would have strengthened the UN’s mandate, rather than undermined it. 
But the “good guys” blinked. The way to repair that blunder was with sanctions, the no-fly zones, and demands 
for new inspections backed by force. This approach was working when inspectors were readmitted in 2002, and 
the combined pressures made it impossible for Saddam to deploy any threats he might have had in mind. In-
creased (though targeted) sanctions, and a no-fly zone over the entire country, combined with insistence that the 
inspections continue unimpeded, were obvious alternatives to the ultimate step of military attack. “For whether 
or not the inspectors find and destroy weapons of mass destruction (some of these are very easy to hide), they 
themselves are a barrier to any deployment of such weapons.” 

But members of the Bush team did not want to support inspections. They ridiculed Hans Blix. They had de-
cided, without adequate sources on the ground, that weapons of mass destruction existed, and did not want 
certainty to be questioned or undermined. They were looking for an excuse to adopt an anticipatory war strategy 
for dealing with terrorists everywhere. They misquoted Daniel Webster in order to justify preemptive war, citing a 
passage Walzer had carefully analyzed in his first book on just wars.16 Walzer rightly distinguishes preemptive 
from preventive war, and says Bush was adopting the latter (where a threat is not imminent) while talking of the 
former.17 

Even humanitarian intervention was not justified in Saddam’s case, since his major human rights violations, 
against the Kurds and after the 1991 war, were over, not ongoing, and invasion to punish rather than prevent 
atrocities is very hard to justify. If Saddam had resumed his mass killings in the presence of inspectors and in 
defiance of flyovers, this would have provided a genuine casus belli. Walzer has condemned the lack (or the 
listlessness) of intervention to stop such killing in Rwanda and Haiti (and he would now add, no doubt, Darfur). 
But these cases do not offer true parallels to the Iraq war, where Bush made humanitarian motives the casus belli 
only after weapons of mass destruction failed to turn up: 

Now that a zone of (relative) safety has been carved out for the Kurds in the North, there is no compelling case 
to be made for humanitarian intervention in Iraq. The Baghdad regime is brutally repressive and morally repug-
nant, certainly; but it is not engaged in mass murder or ethnic cleansing; there are governments as bad (well, 
almost as bad) all over the world. 

Walzer wrote that in September 2002, before the inspectors were readmitted. Once they did reenter the country, 
his argument was obviously even stronger. He was unequivocal in saying that war at that time would be unjust:

If the dithering and delay go on and on—if the inspectors don’t return or if they return but can’t work effec-
tively; if the threat of enforcement is not made credible; and if our allies are unwilling to act— then many of us 
will probably end up, very reluctantly, supporting the war the Bush administration seems so eager to fight. Right 
now, however, there are other things to do, and there is still time to do them. The administration’s war is neither 
just nor necessary. 

2. In bello. On the very eve of war (March 7, 2003), Walzer already saw what many people would recognize 
only much later, that “the administration seems to have no exit strategy, no contingency plans to stop the march” 

16 Michael Walzer, Just and Unjust Wars, third edition (Basic Books, 2000), pp. 74–75.
17 Vitoria condemned preventive war: “It is quite unacceptable that a person should be killed for a sin he has yet to commit.” See
Vitoria, Political Writings, pp. 315–316.
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to war. When the war began, he could say firmly, “America’s war is unjust.... A war fought before its time is not 
a just war.” 

3. Post bellum. “Surely occupying powers are morally bound to think seriously about what they are going to do 
in someone else’s country. That moral test we have obviously failed to meet.” “A just occupation costs money; it 
does not make money.” Admittedly, war always has its peripheral scavengers, its opportunistic camp followers. 

In the Iraqi case, however, President Bush and his advisers seem committed to profiteering at the center. They 
claim to be bringing democracy to Iraq, and we all have to hope that they succeed. But with much greater speed 
and effectiveness, they have brought to Iraq the crony capitalism that now prevails in Washington.... 

The distribution of contracts to politically connected American companies is a scandal.... An international 
agency of proven impartiality would be best [in awarding contracts], but even American regulators, under con-
gressional mandate, would be an improvement over no regulators at all. 

On the other hand, Walzer says, a conquering nation is responsible for the chaos it has introduced into a con-
quered nation, and cannot leave when it suits the conqueror’s convenience. That would be adding a crowning 
injustice to all the prior injustices. 

Walzer made very good arguments against the justice of the war’s commencement, conduct, and conclusion. 
But he was no more successful in his opposition than was the Vatican. So are his arguments as useless as those 
of the tradition? I hope not. We are not exempted from pressing moral claims even by defeat, and he supplies 
us with better moral claims than we have experienced in the past. Besides, his arguments over war go to many 
other concerns with democracy in the centralized modern state. 

Democratic War

Perhaps the greatest service Walzer has performed is to reopen the question of competent authority for declar-
ing war. That problem was prema-turely set aside by those who thought the nation-state had settled it. In a de-
mocracy, the people are supposed to be the ultimate authority. Should they be the judges of a war’s legitimacy? 
Even proto-democratic thinkers like Vitoria and Suarez thought that they should, and Nuremberg principles raise 
the problem of popular complicity in immoral wars.18 Walzer notes that the United States government, anticipat-
ing popular resistance to wars of choice, has tried to insulate warmaking from the democratic process. Abolishing 
the draft made influential citizens less concerned with service abroad. The promise of low-risk air strikes and 
technological “smart war” is meant to reduce the casualty rate and minimize the people’s stake in whatever wars 
their rulers might decide on. Walzer finds it repugnant to kill others with small risk of being killed in return—that 
is more the role of a sniper or assassin than of a combatant. 

A more serious way of keeping citizens out of the decision process is the modern cult of secrecy. We must, 
we are told, trust our leaders to make decisions we are not qualified to evaluate. Lyndon Johnson said that if we 
knew what he did, we would approve his actions in Vietnam—but we could not know. The information was “classi-
fied.” When a former chairman of the Joint Chiefs of Staff criticized the preparations for the Gulf War, Secretary of 
State James Baker said his comments should be disregarded because he was no longer cleared to read the lat-
est intelligence reports. If a man with those credentials is dismissed, how can humble citizen I or humble citizen 
you have any right to an opinion? Secrecy is a shield against every other authority or challenge. When Secretary 
of Health and Human Services Tommy Thompson was asked how he, a Catholic, could defend a war the Pope 
condemned, he answered: “We have much better information than the Pope about what’s going on inside Iraq.”

The disqualifying of challenges to authority is furthered by the claim that the President is “our commander in 
chief,” to whom we owe a military obedience, not a citizen’s responsibility. The Constitution says that the presi-
dent is “commander in chief of the army and navy of the United States, and of the militia of the several states 
when called into the actual service of the United States.” Putting the nation in a state of permanent war turns 
dissent into disloyalty and criticism into treason. The fear of being considered insufficiently deferential to the high 
priests of classified information leaves politicians and the public vulnerable to lies from the top. Even William 
Fulbright endorsed Lyndon Johnson’s lies when he voted for the Tonkin Gulf Resolution. Only Senators Wayne 
Morse and Ernest Gruening were courageous enough to defy the President and vote against it. You would think 
that this experience would make senators wary of George W. Bush—but, no, John Kerry and Hillary Clinton voted 
to give him authority to make war in Iraq. The role of Morse and Gruening was left to Senator Bob Graham and 
my own state’s sainted senator, Richard Durbin. Kerry later said he expected Bush to be responsible in his use 
of the authority given him. What on the record could have justified such an expectation?

Walzer argued in his 1977 book that much of the American intelligentsia abdicated its responsibility to chal-
lenge the assurances of the government during the Vietnam War.19 That charge applied to experts in and outside 
government. Robert McNamara should have told us he had doubts when that would have affected events—not 
thirty years later. I suppose we can expect a similar performance from Colin Powell—the loyal enabler turning at 
last into the ex post facto penitent. Democrats have been so chary of challenging the President that they have 
allowed the Bush administration to extend secrecy on an unparalleled scale. When the Democrats still had a 
majority in the Senate, they would not issue subpoenas to find out who was advising Vice President Cheney on 
energy policy. Health care statistics were kept secret. 

Anything that might be embarrassing to a president is now treated as a national security issue—weakening 
him, it is said, will hamper his dealings with foreign powers. Unless we treat him as infallible, foes will see him 

18 See Vitoria, Political Writings, p. 307: “If the war seems patently unjust to the subject, he must not fi ght, even if he is ordered to 
do so by the prince.”
19 Walzer, Just and Unjust Wars, pp. 287–303.
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as powerless. Since democracy is impossible without accountability, and accountability is impossible if secrecy 
hides the acts to be held accountable, making a just war may become impossible for lack of a competent demo-
cratic authority to declare it. A president who can make a war of choice, not of necessity, at his pleasure, on the 
basis of privileged information, treating his critics as enemies of the state, is no longer a surreal fantasy. Walzer 
has moved the concerns over just war from the periphery of political theory to the very center of our democratic 
dilemma.
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Who does Northern Caucasia belong to? 
A view ot today’s Russian policy in Northern Caucasia 

SIARHIEJ BOHDAN

Siarhiej Bohdan (born in 1982  in Ma ade na) graduated from BSU, International Relations 
Department, faculty of International Relations. Studies Islamic theology. Range of political 
interests — Islamic and national liberation movements of  the Middle East, the Caucases 
and  Asia.  A long-standing contributor to “Arche” and “Naša  Niva”, translator from English, 
German and Persian.

Whilst losing Northern Caucasia once and for all after the withdrawal of its armed forces and successful Armenian-
Georgian negotiations, Moscow’s infl uence is getting weaker in the northern part of the Caucasus as well. Mass protests, 
clashes and arrests of guerrillas  became but a mere reality in all the northern Caucasian republics except for Asetia, a 
follower of Moscow’s policy.

Prehistory

After the dismantling of the USSR Moscow made a shot to use the rise in northern Caucasian national movements 
stirring up smaller northern Caucasian nations against newly independent Georgia and Azerbaijan. Enjoying the success 
in the confederates’ struggle with Tbilisi for Abkhazia at that time the Kremlin engaged itself in the development of newly 
created Confederation of mountain folks of the Caucasus, 1991, (which included numerous Circassian-Adygeian and 
Daghestani nations, Chechens and even Osetians). But Moscow’s relations with mountain-dwellers came to an end in 
September, 1992, when Russian government noticed equivocal intentions for independence in the Confederates, and their 
relations with Chechen government and suspicious bonds and the past of numerous confederates.

The majority of the confederates settled down and would live peacefully with actual authorities (e.g. their president Musa 
Shanibov). The minority kept on struggling in Chechen movement (e.g. Zelimkhan Yendarbijev and Shamil Basayev). Nev-
ertheless until the incursion into Chechenia in December, 1994, Northern Caucasia experienced certain lull, inner develop-
ment of national identity and political movements. First war, 1994-1996, victorious for Chechens, gave a powerful impulse 
to anti-Russian moods in the Caucasus.

Thus the end of the 1990’s is marked by the advent of the fi rst threatening messengers which heralded the end of Rus-
sian domination over the Caucasus. War of 1999 in Daghestan was its peak. Shamil Basayev, one of former confedera-
tion commanders started military actions against Daghestan regime which supported Russia. In response the Russian 
government used tough military power and repressed major resistance centres — Islamist jama’ats in Daghestan and 
half-independent Chechenia.  At fi rst Putin seemed to be winning, but today it is obvious that the repressed groups have 
simply regenerated and transformed, the war is still going on in Chechenia, and jama’ats appeared all over the Caucasus. 
In summer, 2005, one of the most infl uencial Russian backstage politicians, deputy chief of Putin’s administration, Vladislav 
Surkov compared the problem in Northern Caucasia with “underground fi re”.1

Moscow retreats: Chechenia, Daghestan, Adygeia…

The situation in Daghestan is now the most complicated one after Chechenia and Ingushetia for Russia. Although politi-
cal assassinations are not a novelty there, their quantity has grown up sharply during the last 18 months — 40 in 2003, 
40 in the fi rst half of 2004 and 80 in the fi rst half of this year. Of course some of these murders have criminal background, 
but still more than 30 militiamen, mainly offi cers from Department on Religious Extremism, were murdered this year.2 The 
offi cial powers make regular reports about arrests of “extremists” and weapon fi nds in Karachai-Circassia and Kabardino-
Balkaria. Sometimes news about clashes with Islamistes arrives from there.

The conclusions of the “secret” report on the Caucasian situation delivered by the Russian president’s representative 
in Southern Federal District Dmitrii Kozak testify to weakness of the offi cial powers. The main idea implied is the defeat of 
Moscow’s policy in the Caucasus. “Overwhelming of unsolved social, economic and political problems is nearing a critical 
level. Further neglect of these problems can provoke much more protest actions, uncontrolled developments which will 
eventually lead to open social, inter-ethnic and religious confl icts.”3

Results of some questionings can only support the probability of this scenario. According to All-Russian center for Public 
Opinion Research more than a half of Daghestans would be ready to take part in authorized protest actions (this fi gure is 
34% on average in Southern Federal District (SFD)) and not fewer than 29% — in unoffi cial protest actions (10% in SFD). 
At the same time 15% Daghestans are “ready to take extremist actions”; 8% are ready to capture buildings and block roads 
and 7% would use weapons. News summaries on attacks on militiamen and soldiers only confi rm that these are not mere 
empty words.4

An increase in rebel, partisan and criminal activity forces the Kremlin to take measures. President Putin has already told 
about the deployment of two military bases and two newly formed brigades in Daghestan and Karachai-Circassia and an-
nounced that counter-terrorist operation area is expanded over the territory of all the Caucasian republics.

However the Kremlin has to step back sometimes before more peaceful forms of resistance the Caucasian peoples put 
up. Thus Moscow had to give up their plans to join Adygeia to Krasnodar Territory and abolish national autonomy thereby. 
Despite the predominance of Russians in Adygeia (they constitute 70% of the population) Circassians-Adygeians rose 
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up against integrational intentions with the government backing them up. Mass protest actions held by Adygeians, tough 
resistance to Moscow’s projects put up by autonomy’s authorities and open solidarity from related Circassian-Adygeian 
peoples forced Moscow to withdraw although Putin had managed to eliminate three national autonomies in northern areas 
of the Russian Federation.5

Was it poverty that provoked Caucasian mutiny?

Russian experts are inclined to explain the rising instability by low living standards, unemployment, venality of the local 
elites and growing disillusionment in offi cial institutions. However the problem of poverty is not as one-sided as it seems at 
fi rst glance. It would not be groundless to say that the land lives thanks to a parallel fi nancial system.

The point is that although Daghestan is noted for the lowest nominal wage (2 973,7 roubles), currency exchange opera-
tions rate is the highest in among the Russian regions. During the last two years the local population’s expenditure on for-
eign currency increased from 1,6 to 8,8 billion roubles. According to offi cial information the rests of deposits have increased 
2,7 times during the last 4 years in Northern Caucasian Sberbank of Russia, and in Daghestan department they’ve risen 
17,5 times!6 Indignant at the size of shadow economy Putin’s Plenipotentiary in Southern Federal District Dmitrii Kozak 
even suggested limiting fi nancial authorities in the regions where shadow economy constitutes more that 60%.3

In fact another economy uncontrolled by the offi cial authorities functions in the republic. As far as offi cial economy is 
concerned it only arouses disillusionment and questions. The point is that formally the budget of potentially rebellious 
regions of the Caucasus greatly depends on State subsidies (84% of Daghestan budget comes from the Federal centre). 
During the last four years Federal subsidies increased 3,5 times with the expectation of one Caucasian inhabitant, although 
population’s income is still 1,5 times lower than average income in Russia.

But the subsidies are too low to hope for any kind of systematic infl uence. For example, 5,8 mln roubles will be appropri-
ated for development of Chechenia, twice as little as for the arrangements for the celebration of the 1000th anniversary of 
Kazan. Let us recall that renovation sometimes happens only on paper, since several departments are in charge of renova-
tion and no one personally bears responsibility for that. As the result the ruling clans gradually misappropriate cash assets 
which do not even reach their destination — local population. The Kremlin actually bribes local barons’ loyalty.6

The population itself lives thanks to another economic system. Thus the basis for economic independence is being 
laid. Therefore not only such effective (or merely loud?) aspects as  rebellious and guerilla movement or lack of sup-
port for the local authorities but also some economic processes confront Russia in the Caucasus. These processes 
are getting less attractive to the mass media, yet they are more signifi cant for Russia’s future especially in the long 
term. Shadow economy corrodes any state, but when this economy is mostly governed by nationalists and when it 
turns into a “basis” for an ideologic “superstructure” (according to Marx) of a national minority aspiring to separation 
from this state, then shadow economy becomes a component of independence movement and along with political and 
cultural elements it can easily eliminate century-old reign of “aliens” on its way; the “aliens” are a nation supporting 
the central government.

There are some other things that caused anti-Russian resistance. Firstly, national (and inevitably religious) renascence 
took place from the beginning of 1990’s in the Caucasus. When in 1983 there were only 27 mosques in Daghestan, now 
their number is 1595, besides 422 educational religious institutions function in this country.7 The absence of tough govern-
mental control and a possibility of international contacts (with the Islamic world mostly) gave rise to considerable masses 
of people able to fancy their life outside the Empire. A lot of them are Islamistes, of course; but in the Eastern countries 
Islamistes somewhat resemble Belarusan nationalists, i.e. they are united power able to confront tyranny and offer a wor-
thy alternative. The problem is that in Western countries they sometimes do not understand the progressive role of neither 
our nationalism nor Eastern Islamism.

Along with the advent of new intellectually developed personnel for anti-Putin political movement, the structure of the 
Caucasian population was gradually undergoing certain changes. Multitudes of Circassian repatriates, exiled at the time 
of Circassian genocide, returned home to Eastern Caucasia. The local Russian population gradually died out and left the 
land; and now Russians are considerably less numerous than they used to be. Thus, Russian population in Daghestan has 
decreased by a half during the last fi fteen years, and now there are only 4,7% (120 000) Russians according to the latest 
census. Only during the last four years 20 thousand Russians have left the country. This process is caused by unemploy-
ment, hostility of local population and crime situation.

Not only Russians but also 700 thousand of natives were leaving the land. However fi rstly they do not forget their home-
land and do not lose their ties with relatives (the amount of money orders is an evidence of that) and secondly Daghestan 
population is not in danger of extinction thanks to their population upsurge tempos.8

Although Russian population has decreased by 400 000 during the fi rs half of this year, Northern Caucasus is experi-
encing population growth. Now a Daghestan woman has on average 1,8 children, whilst in Russia this fi gure is 1,3. Life 
expectancy in Daghestan is 68 years and 58 in Russia. Native peoples of Northern Caucasia have increased considerably 
during the last two decades and this is typical also of fairly small nations. Thus, according to the last Soviet census Circas-
sian population counted 50,8 thousand people, and the latest Russian census has the number of 61 thousand; Cheche-
nians increased from 957 thousand to 1 361 thousand; Tabasaranians — from 93,6 thousand to 132 thousand, etc.8 This 
certainly instills more confi dence in the Caucasian peoples as for their future.

Certain optimism can be explained by yet irresolute but still self-dependent development of Southern Caucasia getting 
rid of Russian infl uence. Pipeline from Baku to Jeykhan has buried Russian hope for a return to Azerbaijan. The Dagh-
estans in their turn have witnessed a new independent state, which used to share bondage with them. So anti-Russian 
uprise in the Caucasus should not be ascribed to economic determinism, since some other things contributed to that. As far 
as economy is concerned we should take a better look at it, for life is not easy not only in Northern Caucasus but also in the 
Northern Russia, populated with many mostly Finno-Ugric national minorities, however interestingly enough the Caucasus 
is explicitly more rebellious. Hard life can also be different.
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Away from Moscow to Islamism

Against the background of ineffi cient Russian government, its Caucasian institutions seem to be a purely venal mecha-
nism which processes Federal subsidies.6 The Regional and Federal authorities are nearly illegitimate, and the situation 
is even worsened by the impossibility to change offi cials of high ranks in all the Caucasian regions, because any step will 
provoke a struggle for repartition of spheres of infl uence and control.

Take Daghestan’s governor Magomedali Magomedov for example: the term of his power will expire next summer, and 
the substitution of State Council Chairman is inevitable, which will bring the intricate scheme of inter-ethnic and inter-clan 
relations of political and economic system to crisis. The existing system where some positions are occupied by people of 
only one nationality helped the land overcome the crises of the last 15 years. That wasn’t easy though. However the ap-
proaching elections will inevitably lead to destabilization, with Magomedov’s clan intact or with the advent of another clan.

This seemingly ethnic, but in reality clan reign has no future, and today’s system cannot secure stable and long time 
development. In order to secure its dominion Moscow politicians have to establish a new bureaucratic government system 
based on effi ciency, but not on clan reign. Such an underground state, having no regard to clans and nations is proposed 
by Islamistes. They are embodying this kind of state in jama’ats. Islamists are leading so far compared to other non-gov-
ernmental groups and organizations. It means that the situation of the middle of the 19th century is repeating when imam 
Shamil united Daghestan and Chechenia under religious slogans, breaking down the resistance of venal princes who 
supported Moscow.

Today the Kremlin is about to introduce external Moscow government into Northern Caucasian regions and try to set 
up an effective bureaucratic system. However with the local clans struggling for power it is dangerous to assign Regional 
governors directly for it may entail even worse destabilization. If an offi cial assigned by the Kremlin does not have a reliable 
local team of his own then it looks like he has no actual bonds and power instruments. Only independent leaders, not fa-
voured by Moscow, can govern effi ciently. He who is governed but cannot govern himself can only aggravate the situation. 
Ingushetia is a striking example. Its leader — self-dependent Aushev — was superceded by a KGB member Ziazikov, a 
politician obedient to Moscow and possessing no clan bonds and venal instruments. And now the republic is living in fear 
of terrist acts, which became a usual phenomenon.

Three political forces are interested in keeping the Caucasian crisis unsolved. The fi rst one is the actual republican 
power, who is going to secure its domain for an uncertain term. The second one is the internal opposition seeing each 
confl ict as a chance to discredit the regime. The third one is the new Chechenian elites guided by Russia who would have 
this contrast of relative peace (acieved by means of “Kadyrov’s stabilization”) with Daghestan, rolling down into chaos.

It is known that collaborationalist Chechenian elites are in contact with certain infl uencial groups in Moscow, including 
Federal coercive institutions trying to manipulate the Caucasian situation in their interests. It’s not hard to abuse Caucasian
troubles, especially when the majority of Russian citizens consider the Caucasian confl ict as a chronic weakness some-
where far away. According to a survey conducted by Public Opinion Fund, 54% of the respondents consider the Caucasian 
confl ict unchanged, 57% doubted a successful confl ict resolution.9

Chechenia has already proved that it could be “pacifi ed” by means of all the battle-worthy Russian military forces. So cre-
ating other “controlled confl icts” in the Caucasus would be fatal to Russia, especially that there are no strategic reserves.

Birth of new state formations

Ivan Sukhov, a reviewer of “Vremya novostei”, has noted that impetuous secret separation from Russia is taking place in 
the Caucasian republics. This is happening along with economic depression and total crisis in population’s support of their 
governments. Today the local population is only seemingly loyal to the offi cial authorities. But in fact strong alienation from 
the Federal authorities and the rest of the country is increasing. Parallel social political and legal area is being formed in 
the Caucasus. And this area is only formally under Moscow’s jurisdiction.10

The administrative border separating Daghestan, Chechenia, Ingushetia from Stavropol Territory and Asetia is guarded 
as a state border not without purpose. And any trip northward from these republics is called “a trip to Russia” in local lan-
guages. In such a way a “grey zone” (under relative control from the Kremlin) is quickly being formed along Russian south-
ern border. And although not a single person from the regional elites says aloud about the necessity to urgently separate 
from Russia, their loyalty is only relative, like their control over the population.6

Parallel state structures in the form of jama’ats based on religious principles are developing rapidly in the region. These 
masses of believers are not necessarily inclined to terrorist methods or radical fundamentalism, but they create a special 
social area where Russian social and legal norms are not valid. If a government is unable to secure supremacy of their 
own laws on their own territory then such a state cannot be sovereign. And this is an expressive symptom of an inevitable 
loss of control over a territory.12

Despite the differences in their goals, Islamic jama’ats, local venal clans and organized crime are doing the same 
job — they are turning into a state, in somewhat an unusual form though. The parallel state structure is fi lling the vacuum, 
charges itself with functions which used to belong to Russian authorities. It cultivates its codes of honour hostile not only 
to the offi cial government but to Russian mentality as well.

Restless Islam

Taking the closed nature of the local elites and the absence of social mobility into consideration, jama’ats posses immense 
resources for their development being bearers of parallel underground authority. Once in the beginning of the 1990’s Rus-
sian authorities viewed Islam as a force capable of uniting Daghestan nations. However Islam did not become a prerequisite 
for stability, however the government gave out a lot of money for mosques. All the basic divergences between the followers 
of the “real” traditional Sufi  Islam (typical of Daghestan) and ever increasing so called “Vakhabites” (a.k.a Salafi sts).
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1 http://service.spiegel.de/cache/international/spiegel/0,1518,361236,00.html
2 http://www.radiomayak.ru/schedules/6852/22752.html; http://www.radiomayak.ru/schedules/17/23032.html; i http://www.
radiomayak.ru/05/07/11/194/
3 .  // . 2005. 163.
4  http://www.wciom.ru/
5 . .  // . 2005. 18.
6  http://www.radiomayak.ru/interview/05/07/08/37780.html
7 : . . – ., 2001., .

 90- . . // : . – ., 2001. 
8  2002 ,  http://www.infostat.ru/
katalog/vpn/.
9  www.fom.ru
10  http://www.ipma.ru/publikazii/etnosotn/729.html
11  http://www.inosmi.ru/stories/01/10/05/3026/139580.html
12  http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/hi/russian/press/newsid_4203000/4203372.stm
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As experts note, this is not the case of special piety, aspirations to the purity of the faith or disillusionment with traditional
Islam, but this is rather the case of injustice of the social system. As Russian orientalist D.Makarov thinks, “Vakhabism and 
Sufi  Islam have different attitudes towards Daghestan social and political system based on traditional relations within a 
clan. Sufi  Islam is a substructure of these bonds. When Vakhabism rejects Sufi sm it rejects the social system Sufi sm ap-
proves of”.11 The rather rational criticism of venal authorities was made basis for propaganda and agitation by Daghestani 
vakhabites. Vakhabism is more rationalistic than mystic Sufi sm; therefore their criticism of the authorities is not insane, but 
it is rather a manifestation of a rational approach.

Mass power abuse by some offi cials, seclusion of the authorities and their indifference towards the problems of the 
population became main reasons for jama’ats’ mutiny. The vakhabites make use of an effective alternative to the present 
situation; they have in fact offered a new universalist project. This is justice model of an Islamiste society, where there is 
no room for clans, tribes and cliques, i.e. ethnic superiority. Therefore salafi sm can gain popularity in multinational and 
fragmented Daghestan.

All of them: Salafi s (Vakhabits) and Sufi s — are opposed by Russian authorities. Local militiamen are actually perceived 
as a gang by the population of each republic. That’s why Daghestan Islamists’ attacks on the militia are widely supported. 
Local governmental bodies are divided between individual clans. However federal institutions in the form of the President’s 
plenipotentiary in Rostov are so far noted only for their capability to arouse new confl icts and waste population’s support, 
for example by declaring their plans to unite  the regions.

* * *
It is of importance for Moscow to secure stability in Northern Caucasus, mainly in Daghestan, and with regard to realiza-

tion of new economic projects on the Caspian Sea (creation of new transport corridors, modernization of ports, building 
pipelines, modernizing petroleum production and gas-extraction). The Caspian military fl eet, located in Daghestan, is a 
signifi cant instrument of Moscow’s military and political infl uence. Daghestan coast and its infrastructure is a serious re-
source of Russian infl uence on central Asian countries. That’s why losing Daghestan Russia will withdraw not only from the 
Caucasus but also from Central Asia.

Consolidation of independence tendencies (of nationalistic and Islamist kind) in the Caucasus will foster the growth of 
such tendencies among other peoples of Russia, mainly Bashkortostan and Tatarstan (by the way some similar phenom-
ena and processes are already taking place there). It is worth while warning against seeing these tendencies in the context 
of antiterrorist fi ght, since it distorts the reality and narrows the consideration of the tendencies to ideologic drills in order to 
justify the reality (not always justifi ed and almost always unjust).

Islam is an inseparable component of national identity of the majority of the Caucasian nations. So it’s only natural that 
any liberation movement will turn to religious motifs in their activity. However characterizing today’s instability in the Cau-
casus as a fi ght of a civilized state versus barbarians-Islamistes fi nancially supported by foreign states, is just the same 
as considering the activity of Polish “Solidarno ” as a riot of ignorant insane Catholics “bribed by CIA dollars” against 
temporal power.

1  http://service.spiegel.de/cache/international/spiegel/0,1518,361236,00.html
2  http://www.radiomayak.ru/schedules/6852/22752.html; http://www.radiomayak.ru/schedules/17/23032.html; i http://www.
radiomayak.ru/05/07/11/194/
3  Mikhail Zygar. The extreme defeat // Kommersant. 2005.  163.
4  The results are available on the Institute’s web-page: http://www.wciom.ru/
5  Mansur Chuaduko. Siarhiej Bohdan. The Circassians are defending against Moscow // Naša Niva. 2005.  18.
6  http://www.radiomayak.ru/interview/05/07/08/37780.html
7  After: A. Malashenko. Muslim guiding lines in Northern Caucasus. — ., 2001., and A.Poliakov. The infl uence of the external 
factor on radicalization of Islam in Russia in the 1990’s. // Islam on the post-Soviet area: A look from inside. — ., 2001. 
8  The results of Russian census of 2002 are available at http://www.infostat.ru/katalog/vpn/.
9  For further details see www.fom.ru
10  http://www.ipma.ru/publikazii/etnosotn/729.html
11  http://www.inosmi.ru/stories/01/10/05/3026/139580.html
12  http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/hi/russian/press/newsid_4203000/4203372.stm
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The Influence of the Associations of Citizens on the Political Decision-
Making: World and National Practice 

ANDREJ VITUŠKA

Andrej Vituška — chairman of the Association of Belarusian Medical Specialists (http://
medicus.iatp.by), co-editor of the journal “Daminika“, holds master degree in political science 
(European Humanities University), doctor of the resuscitation unit for new-born children 
of Miensk City Clinical Hospital, 7. The interests in political science cover the role and 
mechanisms of NGOs functioning, the infl uence of the associations of citizens on political 
decision-making.

Review of the article (full version available in the Belarusian part of the journal):

The author of this article is a chairman of the Belarusian Association of Medical Specialists and a renowned activist of 
some Belarusian NGOs which makes his analysis of the situation with the freedom of association in Belarus especially 
profound and non-standard. This text comprises of thorough introduction of the notion and structure of the political 
system, description of the ideal model of associations infl uence within a democratic society and ends up with a detailed 
deconstruction of the role of associations within Belarusian political system. Finally, an attempt is made to identify possible
channels to infl uence political decision-making in Belarus through associations of citizens. The peculiarity of this article is 
a combination of classical western doctrines on the role of associations with the projection on the nowadays Belarusian 
traits in the state system.
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Belarus will turn into a site of immigration

We all are witnesses to a rapid  worldwide spread of globalization. The world has be-
come more interconnected and interdependent as ever before. One of the main features 
of globalization is encreasing mobility of population which is refl ected in the migration. 
You can hardly ever imagine a contemporary society in any European country without 
migrants whose number also encreases because of economic and demographic rea-
sons. What is migration for the host country's society? What do the migrants can offer 
to the host country? Contemporary European cities and towns suffer disproportionally 
from social exclusion — among both native-born and immigrant population. Well-es-
tablished immigrant populations enrich the economic and social life of their host towns 
— the challenge is help more recent immigrants and poor locals to follow this exam-
ple, avoiding marginalization, political and religious radicalization and the formation of 
ghettoes. Is it possible to fi nd necessary measures and probable directions towards 
the solving of the problem with immigrants within contemporary state of affairs not 
forgetting the need to rapidly adapt and compete in the global economy?

In political science section of our Journal you can fi nd an article "The globalisation of 
migration control" by Franck Düvell, translated by Volha Martynienka. The urgency of 
the issues raised in the article was the reason for an interview with Dr. Franck Düvell.

We asked Dr. phil. Franck Düvell, a well-known migration sociologist to give his opin-
ion to the scope of migration and migrants problems in the contemporary European 
society and worldwide. Dr. Franck Düvell, born in 1961, is a lecturer at the University of 
Bremen and a research fellow at the University of Exeter, whose research and teach-
ing focus deals with a wide range of issues related to migration, such as Illegal Migra-
tion, Labour Migration, Asylum Policy (EU, Germany, UK), Migrants' Social Movement, 
Trade Unions and Migration, Related Labour Market and Social Policy,Social work with 
Migrants and Refugees, Racism, Discrimination. In addition to his academic activities 
Dr. Franck Düvell has been (or is) a participant of a lot of organisations and initiatives: 
Picum, MediNetz, Antirassismusburo Bremen, Rosa-Luxemburg-Initiative, as well as 
his is a co-worker of "Statewatch".

— Dear Frank Düvell, we were really glad to know that You kindly accepted our proposal to make an interview 

for our journal. My collegue Volha Martynienka has translated Your article “The globalisation of migration control” 

(appeared on no-racism.net), which summarises Your fi ndings from “Die Globalisierung des Migrationsregimes. 

Materialien fur einen Neuen Antiimperialismus 7”, with an aim to bring the problems highlighted by Your research 

into discussion in our country. And now we are glad to have an opportunity to ask You several questions.

It must be mentioned, that in Belarus the imperialistic migration policy pushed through by EU is not widely 

discussed, although our country as fi rst of all a “transit country” is also an object of this policy and our state 

implements supported by EU and MOM programmes, which fi ght with illegal migration and traffi cking of humans. 

Moreover, our neighbour-countries are more often studied by European researches, than our country. For exam-

ple, “Forschungsgesellschaft Flucht und Migration” has published materials concerning Poland and Ukraine. Do 

You know any researches dealing with the situation with immigrants/refugees in/from Belarus and with the conse-

quences of strengthening of the EU border regime and its restrictions for immigrants and refugees for our country 

and Eastern Europe in general? How do You personally see our situation from inside the “Fortress Europe”?

— Unfortunately, I don’t know any kind of research on Belarusian situation. The reason is the following: research focus 
was on the countries entered to the EU, which are considered as so-called buffer countries. Now, since these have become 
members of the EU, there will be new buffer countries, namely Turkey, Ukraine and Belarus. In top of that, European migra-
tion research is mainly interested in what is going in the European Union. But transition migration is not so focused. I am 
sure, with the enlargement of the Union to the East Belarus, Ukraine, Turkey, Mediterranean countries such as Morocco 
will raise due attention. 

On the other hand, Belarusian immigration too is not a subject of research. There is nothing dealt with Belarusian studies 
in the EU. There is a small study of Ukrainians, conducted by the British Trade Union on the working conditions. Belarusian 
illegal immigration is mentioned in the study of Polish migrants in Brussels. It illustrates the existence of segmented labour 
markets, in which Polish migrants are getting higher wages than the migrants from Belarus, Ukraine or Russia. 

I am sure there are hid indications but no study on this topic. I am not aware that there is any topic of the impact of the 
EU migrant policy on Belarus or Ukraine. However, it is changing though to the case of Turkey or Morocco.

One reason to the lack of study is a political issue. There simply have been diffi culties to contact people in Belarus, dif-
fi culties to speak freely about the situation. People are so much absorbed with diffi culties of the country and situation of 
their own. 

I myself have done a little fi eldwork about the issue. We conducted a tiny peace of research in the area of Poland at the 
Polish-Belarusian border near Hrodna how the new border regime effecting local people at the area. We talked to Poles 
and Belarusians queuing to the Polish side of the border. The Poles told us that the new regime is painful. It cuts through 
personal relationship, it cuts through family relationship, and it cuts through trading relationship. These people developed 
trading systems. But now Poles lost customers from the Eastern side of the border and Belarusians lost their markets. They 
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profi ted selling mainly agricultural goods at Polish market; however waiting 7 hours at the border agricultural goods are 
rotted. It has led to the situation where Belarusian lost access to Polish market and Poles lost access to these qualitative 
goods. These people so have been negatively affected by the introduction of the new border regime. 

I’d be very interested to get to this topic much deeper, to study how the border community has been affected.
Furthermore, Belarus will turn into a country of immigration, like Turkey or Ukraine. These countries are no longer simply 

transit countries. Migrants stuck there, they are not able to move to the west. The borders are better controlled, pricing of 
smugglers to get over the border are rising. So, migrants have to make money. In Turkey it takes 3-5 years to acquire these 
funds, and than these migrants are tend to go west. I can assume or foreseen a similar situation in Belarus.

— Do You agree, that racist and xenophobic views (and, consequently, right-wing parties) are more popular in 

Europe today, than even ten years ago? Would You like to dwell on the reasons of this situation?

— I am not sure whether it is true. First, you must note that racism is more than righ fi ng parties and street violence but is 
intertwined with politics and legislation. Racism is usually deeply imbedded in the legal structure of society.

The second point is you must look at different European countries separately. There was no racism in Italy or Spain in the 
earlier periods because there were not so many migrants there. Modern xenophobia there is a rather new feature.

In the United Kingdom there was racism in 50-70 of the XX century, but during the late in 1980s the situation has changed 
considerably. In the UK racism is now declared a crime, there is very strong anti-discrimination legislation n force. And this 
measure provided good and effective results, as well as equal opportunities.

Germany always had racism though it takes different forms and is changing its face all the time. On the political level, 
immigrants are legally excluded and disadvantaged. On the streets, it is the police which harasses immigrants all the time. 
And in everyday live, it is neonazis which threat immigrants with violence. These are the three faces of racism. Racism has 
always been there, it is not a matter of more or less racism, it is a matter of which face it takes.

The second point is the issue of globalization. With globalization you will have winners and losers, and you will have 
losers on both the sides of the border. You have poor people, unemployment, poor families in the EU, as well as you see 
increasing unemployment and poverty in the second and third world. Globalization puts people to competitive situation. 
And every competition has its winners and losers. This competition is particularly harsh for the lowest strata of society. 
People in East and West compete for jobs, for housing. The jobs move to the East where the workers are, other workers 
move to the west, where the jobs are and it is poor where people are put in this competitive situation. This is one root-cause 
of xenophobia.

People on the West on the base of nationalism and xenophobia try to save themselves not only from migrants but com-
petitives which would relate of another topic. 

There is also tension between mobile population (East goes West) and sedentary (immobile) population. We have those 
who can migrate and who cannot. These sedentary people have their families, house or just not carriage enough. Tense 
relations between these groups of people bring about xenophobia and racism. There is not just one racism, there are many, 
racism is changing its face all the time. The racism we now have, is not the racism of the 1960s, it is racism on the condi-
tions of globalization, increasing migration and mobility.

— On the contrary, after September, 11 it has become clear that Europe was the shelter for many Islamic terror-

ists and fundamentalists. Does Europe really face the threat of Islam?

— First, you should not forget about the tiny number of people who fi nally conduct such crimes. We should not equalize 
Islamism, the radical it may be, with terrorists. Who is talking radically is not necessarily a terrorist.

Secondly, terrorism is nothing new to Europe. Europe witnessed the terrorism since 1960th — Basque terrorists in Spain, 
IRA in Northern Ireland, left-wing terrorists in Germany, France, Italy. And Again, we had a huge movement of left radicals. 
But they publish articles, spread their leafl ets, etc, but very few of them indeed became terrorists.

Thirdly, Muslims in the EU represent a marginalized group, facing high levels of unemployment, bad housing, and bad 
education. British studies showed that this problem not at least is a class issue. They are not simply Muslims but they also 
represent a low-class or working class. If you look at the political issue of Islamism you will fi nd such issues as freedom 
from discrimination and racism, right for jobs and education, generally a decent live.

Finally, it has been shown, that most of these terrorists in the EU were legitimate, well-integrated migrants (for example, 
they represented students); they had nothing to do with illegal immigration. It means illegal immigration is not so much a 
security issue.

— Recent problems in the Netherlands after the murder of the famous fi lm director Theo van Gogh committed 

by a Morocco origin person and ban of the Vlaams Blok in Belgium were different but at the same time related is-

sues. How do You see the compromise in contemporary Europe in order not to see migrants as “scape goats” in 

political goals of certain parties, but at the same time prevent Europe from terrorism and fundamentalism? 

— I can speak on this issue for days
First of all, there is a matter of images you use.
In Germany, when you speak of immigration, three major images are applied:
a). A traditional Turkish of 50 years old, who lives in Germany for 30 years and couldn’t speak a single word in German. 

They represent traditional society of Anatolia of 1960th with its values and traditions.
b). An asylum seeker. He came to claim something: asylum and housing. The image is that of a poor beggar, undeserv-

ing and a burden for society.
c). An illegal immigrant, who does low-paid and dirty work and has no right to be here.
These are the main three images you come across, all very negative, emphasing the negative aspects of immigra-

tion. It is no surprise, that, when people are constantly provided with such negative images, tension towards migrants 
appears in their minds.
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But in contrast, you could easily think of an image of thousands of successful Turkish businessmen, globally mobile 
managers or IT-experts of international businesses or married law-abiding refugees in Germany, who settled down and well 
does his job. In all level — upper, and middle and lower class people — you fi nd a lot of cases of successful immigrants, 
but these rarely enter discursive level and become images.

It has been scientifi cally proven in Germany, Spain, the UK, the USA that immigration is good for economy. It has really 
positive impact on GDP and net fi scal income, and this scientifi c evidence is very clear indeed.

It is often said that immigrants are taken jobs. The opposite must be promoted: they create more jobs than they take. In 
the UK 100 immigrants create 120 jobs, i.e. immigrants create 20 jobs more.

The point I wish to make is that we need to reimage migration, in the media and in politics, emphasise all these issues 
of success and the positive impact migration has to contributed to a change of public opinion.

And fi nally, If it is agreed that we want to live in the integrated world that sharing common goals and values such as 
freedom and economic prosperity, in short, if we want globalisation, then we must accept that we cannot get a globalization 
without migrants. If we want this world we are to accept that people move and are free to move

— Would You recollect, how old is the prevailing now tendency to represent immigrants and illegal workers as 

danger to security and national economy and how long does the support to immigrants exist in Germany? Are 

both the repressions concerning illegal immigrants and, as a consequence and counterforce, “Kein Mensch ist 

illegal” and similar movements and organisations — only a recent phenomenon? 

— The 1st xenophobic policy in history was anti-Chinese policy in the USA and Canada in 1880th. In 1880th anti-Polish 
xenophobia was introduced in Germany. In 1905 the UK adopted anti-Jewish legislation. These examples attempt to go 
on, go on and go on.

Xenophobia and hostility towards immigrants is fundamentally related to the concept of the modern national state, with 
its breakthrough in 1850-1920. After World War I all European empires have been transformed to modern national states. 
The part of MNS is idea of the national citizenship. Where you have citizens you have also non-citizens, inclusion and 
exclusion is a pair.

Furthermore, hostility is much related to economic development. There was no hostility in 1950-60th when Europe 
needed migrants to rebuild devastated continent.

Only after 1973, and in response to an economic downturn, all Northern European governments introduced recruitment 
stops, and an increasingly hostile immigration policy.

As for “Kein Mensch ist illegal” and similar movements, immigrant support organisations exist since 1980th and really 
become strong during early 1990th. Before German trade unions, left wing parties, human rights activists ignored and ne-
glected the issue of migrants and turned blind eye on this topic and it basically changed only 15 years ago.

But immigrants’ self-organisations and campaigns against dicrimination, in all European countries, exist since the early 
days of immigrant arrival.

— It would be also interesting to know Your theoretical and political background. Would You mention some 

theorists who infl uenced Your personality and Your academic research? How did You become aware of the prob-

lems of immigrants and the totalitarianism of migration control? 

— I am coming from a social historical backgound. My fi rst research was devoted to social history of Europe. I have to 
name the so-called English radical social historians Thompson, Hobsbawm, Rude. — who are the most prominent I think. 
I then studied social movements of ethnic minorities, so-called “black minority” in the UK. It is not a huge step from ethnic 
minorities studies to look on the issue of migration and immigration. I translated social historical methodology into the 
sphere of migration studies.

In terms of sociology I must mention Zigmund Bauman, whom I appreciate, Bordieu. I have taken Italian “operaismo” or 
in English “workerism” in which Toni Negri is a certain fi gure.

— We realise, that it is impossible to achieve global justice (not only in the issue of immigration) without global 

and radical change of our world-system. Yet, do You see any provisional but necessary measures and probable 

directions towards the solving of the problem with immigrants and borders within contemporary state of affairs?

— The question of the future of the world so to say! There are 3 themes which need to be discussed.
1. Political integration.
2. Global distribution of wealth and income.
3. Methodology of sustainable policies.
I will briefl y comment each of them.
1. Political integration. In order to tackle the problems of integration of border-crossing migrants I fi nd this mechanism 

very promising. Let’s take an example of Europe and we’ll see I would have been a foreigner in Italy some f years ago with 
all the related bureaucracy (visas, residence permits, etc.). Now I can freely come there to work and live while we have 
become Europeans. By political integration migrantion is turned to mobility and no longer causes any kind of problems.

An example of Poles is obvious. Some decades ago Poles discribed stereotypicaly as illegal migrants, but now they are 
just internationally mobile Europeans. We have similar political progress going on in America, South East Asia, several 
parts of Africa.

I cannot see the political integration can stop. In theory it can go on till all the world is politically integrated. It will be global 
mobility.

2. It is widely agreed even by the World Bank that the situation of the rich North and poor South is an express of injusties. 
There are good reasons and arguments of thinking of a global system of redistribution, through, for example, minimum 
income, citizens income. Redistribution between wealthier and poorer countries which works in the European Union in the 
far future can, in principle, work globally.
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3. Sustainable methodology in policy-making. All parties who are affected by a social problem must be represented 
around the table. If the only one party decides others will be neglected, not respected and disadvantaged by the decision. 
In order to overcome this tension all parties — business, trade unions unemployed, migrants, etc — are to gather in order 
to get the solutions which are acceptable for all.

— To our mind, the most important thing, that helps avoid the victimization of immigrants by any other demo-

cratic movement is their own activity (of course, the solidarity with their fi ght is necessary, but these politi-

cal movements should work as equal partners). Are there any preconditions for such independent (selbstandig) 

movement of immigrants in Germany/Europe? 

— As for victimization of migrants, I have already answered to this question. You need to highlight positive impact it has 
on our countries.

Immigrant support ogranisations are to understand migrants not only as claiments of aid but that they can offer. It is not 
only migrants need the aid but our success need migrants.

In certain countries this movement is strong, for example black and asian movement in the UK, or Sans-Papiers move-
ment in France.

— You have been (or You are) a participant of a lot of organisations and initiatives (Picum, MediNetz, Antirassis-

musburo Bremen, Rosa-Luxemburg-Initiative). Would You like to describe shortly their activity and the character 

of Your participation? You are also a co-worker of “Statewatch” — is it easy in German universities to combine 

radical (or different from that one, presented by establishment and mass-media as the only adequate) political 

outlook and academic activity?

— Antirassismusburo Bremen is a local initiative which promotes social and political rights of mainly asylum-seekers in 
Bremen.

MediNetz is a local organization which provides medical support to illegal immigrants.
Picum is a Brussels based European even International NGO which is concerned with the social and legal situation of 

illegal immigration in the EU. It is becoming the equivalent to ECRE, the European refugee council, though for illegal mi-
grants. Picum is a Platform for International Cooperation on Undocumented Migrants.

Rosa-Luxemburg-Initiative is a national framework of educational and self-educational initiatives addressing the entire 
range of social and political concerns.

Statewatch is a London based European magazine which critically reviews EU policy from the perspective of democracy, 
human rights abd immigrants’ rights.

As for the last question, it is inspiring each other, and fruitful for both activities. As an academician I have a responcibility
to feedback my expety to the people and the movements,. And the other way round, such activities can be taken is kind of 
fi eld work, thereby my political and humanitarian activities are immediately integrated to my academic research. I cannot 
research without being in contact with those I write about. If I am researching I owe my informants something, I have to be 
sure that my works can help them. That is my view of the professional ethics of the sociologist of migration.

— Thank You very much for the interview. We hope for productive co-working.

The questions for the interview were prepared by Volha Martynienka and Kiry  Ka cian.

Kiry  Ka cian (born in 1982) LLM student at the University of Bremen, Germany; graduated in 
International Law from International Relations Department, Belarusian State University. Legal 
interests deal with the law of the European Law and legal systems of particular member-states 
of the European Union within the context of the law of the EU, EMU, and sociology of law. 
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Interview with Jarasla  Kryvoj, a PhD Student 
of the Belarusian State University: Is Studying Abroad Worth It?  

U ADZIS A BIE AVUSA

Review of the interview (full version available in the Belarusian part of the journal):

Jarasla  Kryvoj who has succeded to study and pass internships in lots of different countries (Russia, Great Britain, 
Netherlands, Germany, Switzerland) is interviewed  on numerous aspects of studying abroad. The whole interview is 
targeted at post-graduate students and young lawyers in order to familiarize them with merits and drawbacks of studying 
abroad as as well as to provide advice on the relevant issues of foreign education.
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Our Contacts:

E-mail
Please, send Your comments and suggestions to praunik@praunik.org.

Telephones
Hanna Vasilevi , Marketing and PR Manager:  +375 29 753 67 36
U adzis a  Bie avusa , chief editor: +375 29 678 33 38
Hanna Žarabcova, editor: +375 29 403 44 92 

Information for authors.

Editorial Policy:
The editorial board of the Journal would gladly publish on the site of “Pra nik” Belarusian or English texts of young law 

and political science students. One of the main objectives of our project is to give fl oor to Belarusian legal and political 
analysis free from colonial mentality. The scope of our authors is not restricted to law and political science students: anyone
willing to “think-in-Belarusian-for-Belarus” is invited. The Journal is a volunteering projects, that’s why the editorial staff has 
no chance to pay author’s emoluments. 

While selecting the texts we try to provide opportunity for the voicing of various kinds of ideas, off-centre including. 
Discrimination on any basis, be it age, nationality, social or academical status is not tolerated. Still we reserve the right to
decide whether to publish any text received or not, as well as not to share the opinion of the author and place our com-
mentaries on the texts. The editorial stuff is not accountable for the information placed on the site of the Journal. 

Text Requirements:
Texts in all the three modern variants of the Belarusian language (classical, “narkama ka” and lacina) are eligible. The 

translation of Russian texts into Belarusian is possible only if the editorial stuff fi nds them highly original. Ukrainian and 
Polish texts could be considered for publishing. Please, send your texts, scientifi c research, reviews to praunik@praunik.
org in Microsoft Word or RTF formats. In addition to the text provide some information about yourself: name and surname 
of the author, place of study or work, a list of latest publications and the sphere of scientifi c interests. Before sending your 
materials, please, check them carefully. Due to busy schedules of the members of the editorial board proof-reading can 
delay posting of the article.

The examination of materials received:
Within a week after receiving the text we will contact the author and inform him/her about our decision concerning the 

text.
We welcome new contributors! Looking forward to your letters!
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Editorial Board 

Uladzislau Belavusau (U adzis a  Bielavusa )
Chief editor

Bachelor of law, 5th year student of International Law at the International Relations Department of Belarusian State 
University. A student of Philosophy at Belarusian Collegium. specializes in European Law. Main academic interests 
and research activities cover legal basis of mass media, jural mechanisms of bilingualism implementation in different 
countries, legal institutions of the EU and the Council of Europe, sociology of law.

Kiryl Kascian (Kiry  Ka cian)
Deputy of Chief Editor 

LLM student at the University of Bremen, Germany; graduated in International Law from International Rela-
tions Department, Belarusian State University. Legal interests comprise European Law and legal systems 
of particular member-states of the European Union within the context of the EU law, EMU, and sociology of law.

Hanna Vasilevich (Hanna Vasilevi )
Marketing & PR (public relations) manager

An economist-manager with the knowledge of English & Portuguese. Graduated in Management in the sphere of 
tourism from International Relations Department. Studies journalism at Belarusian Collegium (Bie aruski Kalehijum).

Aliaksandra Rahazhynskaya (Alaksandra Rahažynskaja)
Editor

4th year student of International Law at the International Relations Department of Belarusian State University; special-
izes in European Law. Main academic interests and research activities comprise the legal systems of the Spanish-
speaking countries, issues of International legal capacity, international organizations, European integration.

Tatsiana Fadzeyeva (Taciana Fadziejeva)
Editor

Bachelor of Law, 5th year student of Jurisprudence at the Department of Law of Belarusian State University. 
Legal interests cover the history of Belarusian law, Belarusian legal nomenclature, and environmental law. 

Hanna Zharabtzova (Hanna Žarabcova)
Editor

Bachelor of law, 5th year student of Economic Law at the Department of Law of Belarusian State University. Legal inter-
ests comprise civil, labour, fi nance law, legal aspects of economic activities. 


